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Issues: 
Insurance Cover:  

• Who needs it and who is covered?  For what risks?  
• English court decisions  
• Possible contractual pitfalls  
• Solutions and market position 
• What are the reasonable expectations an insured can have of his liability 

insurer? 
• Ship management: too much maintenance to do and too little income to do it 

with; how can the gap be bridged? 
• the changing face of litigation against intermediaries both in respect of 

claims brought under the traditional heading of breach of duty and in respect 
of claims  which might arise under the increasing regulatory regimes 

• the move to transfer responsibility to the intermediary for the failure of the 
commercial bargain between the parties for whom the intermediaries were 
acting. 

• interaction with other Conventions; Art. 84 (International Conventions governing 
the carriage of goods by other modes of transport”) 
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Fine Dining – or simply another meal ticket 

Pursuit of the intermediary 

 

Nigel Cooper, Quadrant Chambers 

 

Introduction 

1. The  purpose  of  this  talk  is  to  consider  briefly  the  trends  in  claims  against 

intermediaries in the marine industries and their insurers. 

2. My  own  impression  is  that  the  trend  is  an  upward  one.  As  deals  collapse, 

frequently as a consequence of the financial standing or difficulties of one party 

to  the  deal,  the  other  party  looks  for  other  avenues  to  recoup  its  losses. 

Increasingly  the  target  is  one  or more  of  the  intermediaries,  engaged  in  the 

transaction,  either  that  party’s  own  or  occasionally  the  intermediary  for  the 

other party. With the buoyant markets we have enjoyed, at  least until recently, 

the  scale  of  the  losses  can  be  large  and  unravelling  the  relevant  transactions 

complex. 

3. What  I  therefore want  to examine  this evening  is  the nature of  some of  these 

claims, the legal issues raised, and the practical issues that might arise in relation 

to the defence of the claims. 

Why an increasing trend? 

4. The  first question though  is why are  intermediaries becoming  increasingly seen 

as  an  attractive  target?  I would  suggest  that  there  are  a number of  factors  at 

play, including: 

(1) Many  of  the  major  firms  of  intermediaries,  whether  ship‐brokers, 

classification  societies,  or  ship managers  operate  internationally  but  often 
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with main offices centred in countries, which are attractive for  litigation: for 

example, the UK, U.S. and Hong Kong. 

(2) As a consequence of  this  first  factor,  jurisdiction may be easier  to establish 

than  against  the  other  party  to  the  transaction.  Indeed,  establishing 

jurisdiction against  the  intermediary may provide an avenue  to establishing 

jurisdiction against the principal, which would not otherwise exist. 

(3) A  perception  that  intermediaries may  be  an  easier  target  for  settlement 

because they trade on their reputations. 

(4) A perception that intermediaries may be an easier target for enforcement. 

(5) An  increasing willingness on  the part of disappointed contracting parties  to 

look at whether those who advise them or who act on their behalf were at 

fault in the failure of the transaction. 

Common claims 

5. I turn now to look at the nature of some of the claims made. 

6. A classic and old favourite, at  least so far as brokers are concerned,  is the claim 

for breach of warranty of authority.  In other words, a claim  that  the broker or 

agent concerned either: 

(1) wrongly  represented  to  a  third  party  that  it was  authorised  to  conclude  a 

transaction on behalf of its principal; or 

(2) concluded a transaction on behalf of a non‐existent principal. 

7. Each of these variants on the claim raises difficult questions: 

(1) Is  it  correct  that  the  intermediary’s  liability  for  breach  of  warranty  of 

authority  is  always  strict;  cf.  Yonge  v.  Toynbee  [1910]  1  KB  215  and 

Bowstead & Reynolds on Agency, 18th ed. @ §9‐063? If so, should it be? 
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(2) Does the same test apply when the principal is non‐existent? What, in fact, is 

the  intermediary warranting?  Is  the  intermediary warranting  the  identity of 

the principal or merely that he has a principal? Is the intermediary giving any 

warranty  as  to  the  corporate  status  of  the  principal?  Certainly,  the 

intermediary  is not, without more, giving any warranty as to the solvency of 

his principal. 

(3) If a breach is established, what is the measure of loss? For example, should it 

be  measured  by  reference  to  the  value  of  the  transaction  lost?  Is  the 

measure of loss limited to the additional costs incurred by the other party in 

connection with the lost transaction? 

8. Associated with  claims  for breach of warranty of authority are  claims  that  the 

intermediary in question misrepresented the financial status of its client, thereby 

inducing the other party to conclude the contract, which was being negotiated. 

Obviously, this type of case raises the question of what duty of care,  if any, the 

intermediary owes  to principal on  the other  side of  the  transaction. Clearly, as 

the losses claimed will almost inevitably be economic losses, the primary issues is 

going  to  be  whether  any  sufficiently  special  relationship  arises  between  the 

intermediary  and  the  other  contracting  party  to  give  rise  to  a  duty  of  care. 

Clearly,  if  the  intermediary  concerned has made  any direct  representations  to 

the other contracting party  in  its own name, which are  intended to  induce that 

contracting party to conclude a deal, then the position may be relatively straight 

forward.  But  such  clear  cut  positions  are  not  often  found. More  likely  is  the 

position  where  the  intermediary  is  passing  on  information  received  from  its 

principal; e.g. as to the principal’s  financial standing.  In this circumstance, does 

the  intermediary owe any duty of care  to  the other contracting party  to check 

the accuracy of that information; cf. The Arta [1985] 1 Lloyd’s Rep. 534? 

9. Remaining in the broking world for the moment, claims do arise in relation to the 

taking  of  alleged  secret  profits  from  transactions,  either  directly  by  the 

intermediary or indirectly because the intermediary is assisting another party to 

the  transaction  or  one  of  its  employees  to  take  a  secret  profit. Undoubtedly, 
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these claims are the ones, which raise the most difficult legal issues, bringing into 

play as they do  issues of breach of fiduciary duty, restitution and fraud. For the 

potential  claimant,  they  also  bring  into  play  other  practical  issues,  namely 

whether the nature of the claim made is one, which will fall within the scope of 

the intermediary’s PI cover, a point to which I return below. 

10. Moving away from the realm of brokers for a moment, litigation is also increasing 

against  other  forms  of  intermediary.  Classification  societies  are  a  recognised 

target of claims, though under English  law, the claim may well be circumscribed 

by the  limits on the duty of care they owe; cf. The Nicholas H  [1995] 2 Lloyd’s 

Rep. 299. There continues to be the steady diet of claims against other maritime 

professionals  such  as  naval  architects,  ship  agents  and  surveyors,  not 

infrequently as a response to a claim for payment of that professional’s fees. 

11. Claims  against  ship  managers  also  appear  to  be  on  the  increase.  As  major 

charterers become more stringent in their checks on the condition of the vessels 

they  charter and as  regulatory authorities,  such as Port State Control, become 

increasingly  active  in  the  inspection  and  detention  of  shipping,  so  the 

expectations  on  ship managers  rise.  So  too,  does  the  risk  of  claims when  the 

tonnage in question allegedly does not conform to the requisite standard. These 

claims are, almost inevitably, factually difficult claims to get behind because they 

require  an  understanding  of  the  documents  generated  and  discussions which 

took place, usually over a period of years, in relation to the management of one 

or more vessels. More difficult  in these cases  is to  identify whether there  is any 

genuine  complaint  about  the management  services  provided  or  whether  the 

reality  is  that  there was a difference  in understanding between  the owner and 

the  manager  as  to  what  services  exactly  were  to  be  provided  under  the 

management  agreement.  A  standard  form  ship management  agreement  does 

not impose any obligations on the ship manager to oversee substantial works for 

the  refurbishment  and  modification  of  vessels  or  to  manage  an  extensive 

programme of repair and maintenance works  intended to dramatically  improve 

the condition of a vessel.  If  that  is what  is expected of  the manager,  then  that 

ought to be the subject of a bespoke contract. 
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12. The claims  I have  focussed on  so  far arise  in  the context of  the  intermediary’s 

contractual  and  non‐contractual  relationships.  But  intermediaries  are 

increasingly  operating  on  regulated  markets,  where  liabilities  may  arise  for 

failure to comply with, for example, the financial services regulations. In addition, 

because  intermediaries  are  often  involved  in  the  transfer  of  funds  for  clients, 

they will be  subject  to  the money‐laundering  regime. So  far  I have not had  to 

deal with a claim arising out of a failure to comply with such regulatory regimes, 

but  they  nevertheless  represent  a  potential  source  of  liability  for  the 

intermediary.   Obviously,  for the  intermediary,  it  is  important to know that the 

terms of  its PI cover are  sufficient  to cover  the  risks arising  in  relation  to  such 

regimes. 

Problems for the Claimant 

13. Assuming that there  is a valid claim against the  intermediary,  is  it all then plain 

sailing  so  far as  recovery  from  the  intermediary’s  insurers are  concerned? The 

short answer to this question is “no”. A number of hurdles and pitfalls may arise. 

(1) The  first  is  the  limit of  cover. As  I mentioned above,  the potential  scale of 

some of the losses for claims now brought against intermediaries can run into 

tens of millions if not more. There is little merit in pursuing a claim against a 

broker  for US$30 million say,  if  the broker’s cover  is US$1 million  including 

costs. 

(2) Typical cover for an intermediary will cover claims in negligence or breach of 

warranty of authority and may extend to cover the consequences of fraud by 

an employee (provided the purpose of the fraud  is to benefit the employee 

or a third party and not the intermediary). However, cover may not extend to 

claims  brought  for  breach  of  fiduciary  duty  and  will  not  extend  to  cover 

claims for fraud or dishonesty by the intermediary. 

(3) Cover  for  intermediaries  is often written on a P &  I basis with a “pay  to be 

paid”  rule and other claims control procedures, which have  to be complied 

with if a valid claim is to be made. 
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Problems for the intermediary/insurer 

14.  So far as I have considered the position from the standpoint of the Claimant. But 

what if you are acting for the intermediary or its insurer? This brings its own set 

of issues. 

(1) Like many  other  clients,  intermediaries  tend  to  take  the  view  that  having 

purchased  insurance, they can pass off any claims to the  insurer and get on 

with their business.  It can therefore be difficult to get the client’s attention 

when responding to claims. 

(2) Many claims against  intermediaries are brought against  intermediaries who 

operate  in an unregulated market and do business  largely by  telephone or 

face  to  face.  Getting  solid  evidence  of  what  was  actually  said  when  the 

transaction was negotiated can be difficult. 

(3) Most  insurers  look  to  cooperate with  their  clients  in defending  claims. But 

there  can  obviously  come  a  point  at which  the  insurers’  desire  to  settle  a 

claim at the lowest level achievable conflicts with the intermediary’s desire to 

maintain  a  valuable  client  relationship  or  avoid  wider  damage  to  its 

reputation.  

(4) Clearly, as an insurer, one hopes that the intermediary will be doing business 

on  standard  terms  that  include  limits  on  liability.  Indeed,  there  may  be 

recommended  terms  and  conditions.  Nevertheless,  it  can  be  difficult  to 

identify when  the  contract  of  retainer was  concluded,  and  if  so,  on what 

terms. This, of course, may not just be a problem for the insurer, it will raise 

coverage issues not only for the insured but also for the claimant (the terms 

of cover  is therefore be something to be checked  if agreeing to do business 

with an intermediary on non‐standard terms). 

(5) On many occasions,  the nature of  the  claim  is  such  that one  is  faced with 

having  to  answer  the  question  “what  if”.  A  classic  example  arises  in  the 

context of a claim for breach of warranty of authority, where one is put in the 
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position of having to determine what employment a vessel would have found 

if it had not been fixed to perform a transaction that ultimately falls through.  

The intermediary and his insurer is therefore put in the position of having to 

investigate  the  market  to  work  out  what  employment  might  have  been 

available and to investigate the actual trading intentions of the claimant. 

(6) Often,  the  claim  against  the  intermediary  is only brought  after  an  attempt 

has been made to enforce the claim against the intermediary’s principal. This 

situation arises,  for example, where a claim  is made against a charterer  for 

non‐performance  of  the  charter  and when  that  claim  cannot  be  enforced 

because  the  charterer  cannot  be  found  or  is  insolvent,  a  claim  is  made 

against  the  chartering  broker  on  the  grounds  of  alleged  misstatement. 

Leaving aside the vexed question of whether a duty of care arises, a separate 

issue  is  the  extent  to which  the  intermediary’s  freedom  to  challenge  the 

reasons  for  non‐performance  of  the  contract  are  constrained  by  findings 

already made  in proceedings between the owner and the charterer. I would 

suggest  that  they are not, but authorities such as The Capricorn 1  [1998] 2 

Lloyd’s  Rep.  379  suggest  that  the  position  is  not  so  clear  cut  at  least  in 

relation to the question of the extent of any losses suffered by the claimant. 

(7) Late notification of claims can be a problem on all sides. Not only does it raise 

coverage  issues;  like  PI  cover  in  other  fields, marine  PI  cover  is  likely  to 

require immediate written notification of the claim when the intermediary is 

aware that the claim is being made or is given notice of the intention to make 

the claim. But assuming  that  the  insurers are prepared  to accept  the claim, 

obviously the ability to investigate the claims is reduced. 

15. All of the above are not necessarily problems specific to the marine market, but 

they are problems  I have encountered regularly. With  the  increasing  frequency 

and  complexity of  claims,  they are  further  reasons  to encourage  sophisticated 

claims handling and claims prevention on the part of  intermediaries at an early 

stage of any claim. 
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Conclusion 

16. I  have  highlighted  some  of  the  reasons,  why  I  believe  claims  against 

intermediaries have become more  common  and  some of  the problems, which 

regularly arise in relation to such claims. As may be apparent, such claims can be 

a difficult dish to swallow for all parties involved. 

 

NIGEL COOOPER 

18 June 2008 

Quadrant Chambers 
10 Fleet Street 
London, EC4Y 1AU 
 
nigel.cooper@quadrantchambers.com 
020 7583 4444 
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London Shipping Law Centre 
Professional Indemnity Insurance in the Maritime Industry 
 
18th June 2008 
 
“Service not included – the roles and limits of insurance” 
 
My name is Andrew Jamieson and I am Claims Director at International 
Transport Intermediaries Club “ITIC”. For those of you that haven’t tried to claim 
against one of our members - ITIC is a London based Club which insures the 
professional indemnity risks of transport professionals throughout the world. Our 
members include ship agents, shipbrokers, ship managers and surveyors 
 
“Service not included” seems a good starting point for someone who insures 
the shortfalls of service providers and is in keeping with our culinary theme. I 
recently found myself in a restaurant with an American lawyer. I wasn’t 
actually dining with the gentleman. He was on the next table. He was 
speaking loudly and subsequently complaining loudly about everything 
including the service.  The manageress approached their table. 
 
You will appreciate that I take a professional interest in complaint handling (or 
simply watching someone else being on the receiving end).  The manageress 
listened to the catalogue of alleged shortfalls (none of which seemed worth 
the volume). She then started her response  “I’m sorry we haven’t met your 
expectations on this occasion”.  
 
It may have been a prepared expression of regret without any admission of 
liability. It was beautifully delivered and there was certainly no acceptance 
that his expectations were reasonable. The line did however provide me with 
the underlying theme of this presentation – What expectations do people 
have of professional indemnity insurance and are they going to be met. 
 
We will start with an example of a typical ITIC claim.  
 
A Panama Canal agent booked the ship for a southbound instead of 
northbound passage. In practice they simply ticked the wrong box on the 
form. When the mistake was discovered there were no slots available in the 
correct direction. The result was a three-day delay.  The owners claimed for 
the delay together with a transit cancellation fee (for the wrongly booked 
southbound transit).   
 
The cost of a three-day delay in the current shipping markets is eye wateringly 
high and beyond the means of many smaller ship agency companies. Being 
there to meet such claims is the role of professional indemnity insurance.  
 
My first observation on the role of Professional indemnity insurance is:  
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The professional’s clients should be able to expect that if the professional 
makes a mistake there is a reasonable sum available to compensate them. 
 
Meeting this expectation underpins confidence in the professional’s market 
place. That is one of the roles of professional indemnity insurance. The 
expectation should not however be unrealistic. The insurer can only provide 
the cover that is affordable and corresponds with the risk underwritten. 
 
The most obvious limit is that on the amount of cover. No professional should 
trade without an appropriate level of cover (I would say that wouldn’t I ! ). The 
available compensation is not, however, unlimited. Professional intermediaries 
cannot be expected to have limits of cover beyond what is reasonably 
affordable out of the fees or commissions they receive. There have been well-
publicised cases of shipbrokers facing multi-million dollar claims. I will not 
discuss specific cases but if the job only pays USD 5,000 it is not going to fund 
the insurance required to meet potential USD 100 Million claims. 
 
 Shipbroking is a profession where relatively small mistakes can have enormous 
consequences. One example of this was a London tanker broker, who verbally 
informed a New York broker that the tanks of the ship had been “washed but 
not fresh water rinsed”. The New York broker passed on this message as “fresh 
water washed”. The salt in the tanks contaminated a cargo of vegoil to the 
tune of USD 900,000. A large bill for a small miswording 
 
Ship managers have addressed the potential size of claims by the use of 
limitation of liability clauses. The industry standard Bimco Shipman98 contract 
limits the manager’s liability to 10 times the annual management fee. That can 
still be significant but it is the sort of level for which coverage is available at a 
reasonable price. It will be interesting to see if the well reported multi million 
dollar claims against shipbrokers lead to the adoption of the use of terms and 
conditions. 
 
There are of course occasions when covering the claimant’s legal entitlement 
will not meet their desires. The following is a report of a claim taken from one of 
our publications: 
 
“Sale and purchase brokers representing the sellers of a vessel received a list of 
questions from the buyers’ broker including one whether the ship’s underwater 
parts were painted with SPC colours. 
 
The sellers’ brokers failed to see the significance of this question and after 
checking with the sellers informed the buyers’ broker that the hull had been 
painted some two or three years earlier. 
 
The paint used at that time was a standard anti-fouling product whereas SPC is 
an abbreviation for Self-Polishing Copolymer – a specialist kind of anti-fouling 
paint. After the ship had been delivered the buyers attempted to recover the 
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costs of coating the hull with “SPC” paint which involved dry docking, sand 
blasting, loss of hire and so forth from the sellers. This claim was, of course, 
passed to the broker”.  
 
The broker had obviously failed to perform the services with the skill and care 
that one would expect from a specialist sale and purchase broker and was 
liable to indemnify the sellers against their actual liability to the buyers. The 
brokers’ liability was not, however, to pay for the costs of coating the vessel 
with SPC paint (which would have largely lost its effectiveness after two or 
three years) but to pay the difference in market value between the vessel with 
and without this coating. This figure was relatively modest. 
 
There is often a large gap between legal liabilities and the aspirations of the 
claimant. The claimant may well feel that he didn’t get what he bargained for 
and should get it. This is often the case with claims against yacht surveyors. The 
surveyor will explain that his £200 pre-purchase survey will cover what he can 
see. The Claimant will want a yacht without defects. Surveyors do not 
guarantee the vessel. The aspirations will always be different. 
 
 
My second observation is that: 
 
Insurance can cover an intermediary’s liability but not everything the claimant 
feels he should have received from the transaction that has gone wrong.  
 
The most obvious example of a fixture going wrong is the financial default of 
one of the parties. A shipbroker is not liable simply because his principal or the 
other party fails to perform the charterparty or MOA. It is a part of business life 
that companies will cease to trade, go into liquidation, or fail to honour their 
commitments. The disappointed parties, often with no one else to turn to for 
payment, will frequently allege the reason they entered into a fixture was due 
to something the broker allegedly said during the negotiations. Often the 
cases will involve disputed telephone conversations and the perils of witness 
evidence. 
 
I was recently in a mediation. The claim involved the allegation that the broker 
had misrepresented the financial standing of the charterers. The 
owner/claimant in the joint session said that the reason he had done that 
fixture was because it came to him through that broker. There was no 
suggestion that the brokers in question held themselves out as providing better 
credit checks than anyone else – they were just  a respected broker. 
 
 Could I expect a client of yours to perform a contract because you, as 
opposed to a high street firm, represented them? I could have a lot of fun with 
that concept. The point is, however, that the ship owner clearly believed that 
broker A’s clients should come with something approaching a guarantee.  
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This is a difficult area. Brokers are clearly liable if they deliberately misrepresent 
the financial standing of the principal. Stating that the charterer or owner is 
good for commitment when the broker knows that they have financial 
difficulties is clearly dishonest and the broker should be held responsible. In one 
case the broker tried an ambiguous answer stating,  “we believe the 
charterers will fulfil their obligations as they have done in the past”, failing to 
mention that they defaulted last time. 
 
The vast majority of brokers, however, act with high ethical standards but 
assessing the financial reliability of the principal is clearly not an absolute 
science. In many cases information is limited and most importantly in todays 
market - time is short.  
 
There must be a balance - shipbrokers cannot be expected to underwrite the 
financial performance of a fixture in return for 1.25% commission.  
 
My third observation is therefore that: 
 
Professional indemnity insurance cannot provide credit risk insurance for the 
professional’s clients. 
 
The role of a professional indemnity insurer is to cover errors by your insured.  
Sometimes you are required to cover something quite different.  Breach of 
warranty of Authority is a persistent threat for shipbrokers.  The liability does not 
depend on any fault on behalf of the broker.  A broker is deemed to warrant 
he has the principal’s authority.  If for some reason he does not, then he is 
liable to anyone who has relied upon his warranty of authority.  The same of 
course applies to solicitors.  It seems fair and reasonable that you should be 
able to ensure that you act within instructions.  
 
The difficulty, and the frequent cause of injustice, is that a sub broker is 
exposed to liability without being the party at fault. The sub broker is receiving 
his instructions from the next broker in the chain and not the principal.  This has 
led to problems with emerging markets.  Not everyone plays by the same rules.   
 
One example was a London broker.  The broker was talking to a Far Eastern 
broker, known to be close to a particular seller.  The buyer was represented by 
his own broker.  Both of them were fully aware of the negotiating chain.  The 
deal was done.  There was one subject, that of board approval, and that was 
lifted. 
 
The market then went up sharply.  The seller’s broker suddenly says that he is 
very sorry, but he made a mistake and board approval had not in fact been 
lifted.  We subsequently heard the vessel had been sold for considerably more.  
There was no point in the buyer pursuing the Far Eastern broker.  It is also 
difficult pursuing sellers in some jurisdictions.  The London broker, although 
wholly innocent of any wrong doing, was subsequently sued for breach of 
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warranty of authority.  This was a claim that would have destroyed a business 
that he had spent years building. 
 
Who was the Club insuring.  Technically, it was the London broker.  It was 
however the Far Eastern whose “alleged” error gave rise to the claim. It is also 
difficult to avoid the suspicion that you are in fact insuring the risks of dealing 
with emerging markets.  That case is not an isolated incident.  . 
 
Another area where the professional indemnity insurer finds that he is being 
moved away from simply insuring mistakes by his insured, is the tendency of 
governmental bodies to impose statutory liabilities on ship agents in 
circumstances where the true liability should lie with the ship owners.  The 
governmental bodies have of course, drawn the obvious conclusion that it is 
too much trouble to pursue ship owners around the world so tend to 
concentrate on their local representatives. 
 
Some examples of statutory liabilities faced by ship agents are: - 
 
 Cargo claims [e.g. Kuwait, Colombia, Pakistan, Philippines] 

 
 Freight tax  [e.g. Malaysia, India] 

 
 Immigration fines and costs of repatriating stowaways [most countries, 

including the UK, USA and Canada]     
 
 Wreck removal/dock damage [Australia, Uruguay, Venezuela] 

 
In all these cases the professional indemnity insurer will seek to recover from the 
party responsible but clearly the agent needs protection from such liabilities. 
 
Professional Indemnity insurance should protect the insured  even if they are 
not the ones to make a mistake. 
 
Liner Agency agreements are frequently long and detailed documents. Issued by the 
principal, they often contain a requirement that the Agent will maintain professional 
indemnity insurance (which is nice). The contracts often contain onerous clauses 
(which is not so nice). Although we see a lot of unfair clauses his one surprised us: 
 
Remedy of default 
“The principal may be entitled to be remitted the sum equivalent to two (2) 
times the financial loss incurred as liquidated damages not penalty if the 
principal may choose it.” 
 
Professional Indemnity insurance will not cover the claimant’s decision to claim 
twice the loss! There are many less dramatic examples of how contractual 
terms can attempt to extend Intermediaries liabilities. In the normal course of 
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events professional Indemnity insurance covers intermediaries acting within the 
usual parameters of their activities.  
 
If the principal attempts to extend the intermediary’s liability by contractual 
terms they will not, without further agreement, extend the intermediary’s 
insurance cover.  
  
My next observation is therefore that: 
 
Just because you put it in the contract doesn’t mean it will be insured. 
 
 
The most frequent claims against ship Agents involve cargo. Errors will happen. 
One of my colleagues had an interesting exchange with one of our members. 
 
Q. Why did you set the reefer container to –25 degrees? 
A. We always carry frozen fish at that temperature. 
Q. But this cargo was pharmaceuticals 
A. ………That is why we called you 
 
That type of error is the purpose of an insurance policy.  
 
There are however deliberate commercial decisions that must fall outside the 
ambit of a professional indemnity policy. These largely relate to the release of 
cargo without bills of lading. The story normally goes something like this. 
 
 The consignee is a good customer. He or she explains that the bills of lading 
have yet to arrive (but are in the post) but needs the cargo immediately (for 
the Christmas market). The agent allows the consignee to have the goods but 
the promised Bill of lading never arrives – the real reason the consignee hasn’t 
got the Bills is because the goods haven’t been paid for. The consignee goes 
into liquidation leaving the shipping line and the agent facing a claim. 
 
There are a number of similar situations when the agent takes a deliberate risk 
for commercial reasons. These include misdating bills and mis-describing 
cargo. Sometimes the risk is known but not properly assessed. A colleague was 
doing a presentation to a large liner agency company. One of the audience 
commented “we know we shouldn’t back date bills of lading but we will never 
have a problem – we never do it by more than two days!” 
 
Professional Indemnity insurance covers errors not commercial decisions.  
 
Conclusions 
 
ITIC provides loss prevention seminars for its members. We always start with the 
observation that insurance is never going to be the whole answer. The result of 
an error can be the loss of the client whether or not compensation is paid. For 
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many intermediaries that is a far worse outcome than an entry on their claims 
record. 
 
Where professional liability insurance does have a role it is that: 
 
The professional’s clients should be able to expect that if the professional 
makes a mistake there is a reasonable sum available to compensate their 
losses 
 
Professional Indemnity insurance should protect the insured even if they are 
not the ones at fault. 
 
 
But please note: 
Insurance can cover an intermediary’s legal liability but not everything the 
claimant feels he should have received from the transaction that has gone 
wrong.  
 
Professional indemnity insurance cannot provide credit risk insurance for the 
professional’s clients. 
 
Just because you put it in the contract doesn’t mean it will be insured. 
 
Professional Indemnity insurance covers errors not commercial decisions.  
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Intermediaries – The meat in the sandwich 

 

The other speakers have dealt, ably, with the legal climate and the view of an 

experienced insurer.  This has included what is possible in the area of risk 

acceptance.  I do not intend to deal with these issues directly, indeed I will spend time 

explaining why, if we become slaves to the law, we would probably not conduct any 

business at all.   

 

As an insurance broker for nearly 37 years, you lead a schizophrenic existence trying 

to service client needs, help them to analyse risk and manage claims without 

becoming the meat in a sandwich.  The latter can be painful and expensive if it 

involves an errors and omissions claim against you.  

 

I start with two anecdotes.  The first involves a fairly recent lunch with the senior 

partner in the insurance litigation side of a firm and we were talking about liability 

issues.  Being a bit fed up about a particular issue, I ventured to pronounce that the 

“law was an ass”. This was not well received but we eventually reached a landing 

when I explained that if we conducted our affairs strictly in accordance with an 

interpretation of the law we would be paralysed by indecision.  This is brought home to 

me when I have done expert witness work where the retrospective forensic analysis of 

what has happened can lead to a legally sound but unfair fixing of liability on the 

intermediary. 

 

This was backed up by the second example where another lawyer, experienced the 

insurance brokers’ liability, admitted that he would never be able to operate as an 

insurance broker as he would find it too difficult to make any day-to-day decisions 

knowing what the legal consequences and the liabilities might be.  I exaggerate 

slightly to make this point but there is an element of truth in this.  Whilst I have used 
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the analogy for insurance brokers, it can apply equally well to other intermediaries 

include those in the maritime industry.  Not helping is the way the world is becoming 

more complicated with rules, regulations, protocols, etc. which can, inevitably, lead to 

more technical breaches the result of which have little commercial relevance but which 

can give the plaintiff a hook on which to hang his complaint. 

 

Over the years, as part of my work in professional liability, I have dealt with many 

marine intermediaries over a wide range of activities including Classification Societies, 

Engineers, Surveying, Ship Management etc.  They are all prone, depending on 

precise nature of their activities, to be on the receiving end of a claim or a dispute if 

their client is disappointed with the results of the service they have received. 

 

Insurance is part of the risk business 

Where professional indemnity is not an embedded part of the methods of operation, 

insurance can be seen as a nuisance and expense.  Interestingly, this does not apply 

so much to the main UK professions which have had compulsory insurance for some 

time. 

 

This leads to a number of dangerous assumptions around the statement  that “we are 

insured”.  What is forgotten is the policy is one of legal liability and not one of 

guarantee and the way a claim can be brought is complicated by a number of trends, 

for example: 

• The existence of written terms of business 

• Cross indemnities 

• Limitations of liability 

• EU criminal law sanctions on pollution 

• Fines and penalties, e.g. stowaways 

 

For correctly drafted wordings, some of these can be covered e.g. civil fines and 

equally, some criminal activity can be covered e.g. the legal liability of an entity for 

dishonest acts of its employees.  If you talk to insurers about criminal fines, for 

example, they find it very difficult to come up with a positive answer even if the EU 

pass laws to that effect. 
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This is something for discussion as insurance cannot cover all the risks and I 

appreciate that I have skated over a large number of issues in a summarised manner. 

 

The insured needs to understand that professional indemnity is not an ‘all risks’ cover 

but this still does not prevent the insured being disappointed when the claim is 

rejected.  The best insureds however understand this and therefore view their client 

relationships as a mix of insurable risks (legal liability) and largely uninsurable 

(commercial risks).  Appreciating this makes the sandwich more edible. 

 

How to pick an insurer 

We find often that quite sophisticated insureds switch their brains into neutral when 

selecting insurers.  Relationships and understanding the business is thought of as 

being important but then the insured is seduced by price.  As they rationalise that they 

will never have a claim then paying too much is wasted money.  This is a false 

economy that is not easily provable at the time of placement. 

 

Quality of insurers does vary.  Today, adequate capitalisation is not really an issue as 

there is a high degree of visibility in the rating agencies as to the financial stability of 

insurers. 

 

Lack of quality in claims handling and understanding the risk can be real.  This is 

manifested when a claim, which should be covered is rejected.  The reason for the 

rejection is that insurers were not expecting a claim from this quarter so their first 

instinct is to say “no”. If you never have a claim then it does not matter, but if you do, 

and a claim is disputed, then the sandwich is not very edible and, more importantly, a 

significant amount of management time will be wasted. 

 

In picking insurers some simple questions can lead to a good decision making 

process.  Most maritime intermediaries probably use an insurance broker so questions 

apply equally to that broker: 

• Does the entity broke business or underwrite business in the sector? 

• Are the right questions asked when the risk is analysed? 
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• Are there any references? 

• Are they able to give some guidance on risk management and claims handling? 

 

Specialist insurance entities like ITIC have a role to play in this marketplace and we 

find, as brokers, that their understanding of the sector can lead to an excellent balance 

between premium charged and coverage offered.  This is not a testimonial but 

acknowledgement of the reality of doing business with them over a numbers of years. 

 

Contract conditions 

It is quite understandable that entities trading between each other require terms and 

conditions of business.  Where these are embedded and backed-up by good legal 

precedent, e.g. for Classification Societies, they are not only useful but predictable. 

 

Where they are an attempt by one party to shift responsibility onto another party 

without thought of the commercial dynamics they are a nuisance.  Too often we are 

asked to comment as brokers on such conditions and tell our insureds to tell their 

client that what they are asking for is uninsurable and do they understand this?  So 

much legal effort can go into producing something that this not commercially useful.  

That does not mean to say that an insured may for commercial reasons accept 

onerous responsibilities provided it is realised that some of this is not insurable.  On 

professional services in this sector, it will be very rare for an insurer to give back to 

back cover on contract conditions for full contractual liability under a PI policy. 

 

Failure to recognise claims 

This is a controversial area where the notification of claims is straight forward, either 

one exists or it does not, but notification of claim circumstances is subject to endless 

debate.  The PI policy puts on the insured an obligation to notify circumstances which 

may, could, should, might, can give rise to a claim.  What is a claim circumstance is 

not straight forward, though one test is if you were in the shoes of your client would 

you have been happy with the service that had been provided?  Different language 

defining notification of circumstances leads to different obligations so make sure you 

understand the clause and if in doubt clarify it. 
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An important point is to ensure that the notification of the claims circumstance is linked 

to something which can be identified as a potential problem and if in doubt you should 

discuss it with your insurers.  Having proper claims handling protocols, particularly on 

time delays between knowledge of the circumstance and notification, can make this 

whole process much more easier.  This should all be embedded in operating 

procedures with the cultural spin that this is not a blame game but part of dealing with 

disputes that arise inevitably in business.  Disgusted of Tunbridge Wells, or to use 

another town St. Albans, is not the right mindset when dealing with these matters. 

 

Pricing levels and capacity 

Historically, the world has been in a benign claims environment for some time 

excluding only the spikes in pricing and loss of capacity caused by the very active 

hurricanes two and half years ago.   

 

So far, the credit crunch has had less affect in terms of claims notified both here and 

in the United States than the need for some insurers to write down their assets 

because they were invested in mortgage backed securities.   

 

Insurance is renowned for getting into perfect storms and there is some possibility that 

this could occur over the next 18 months.  Earthquakes combining with hurricanes 

combining with negative growth could hit insurers very hard.  Negative growth is 

identified because in the liability area, when people cannot trade out of problems, then 

disputes tend to proliferate.  Also, you can get systemic problems like those that 

occurred in the early 1990s amongst Chartered Surveyors with valuations and 

mortgage fraud in the UK. 

 

The outlook is currently stable but I think it is difficult to look too far ahead at the 

moment.  Within sub sets, for example Marine professional liability, lack of claims 

activity can lead to under pricing and, if claims occur, to over reaction.  This is almost 

inevitable if there is no significant claims activity which can be analysed over a period 

of time.  In other words pricing volatility is affected by a small number of claims.  One 

sector that had its own dynamic of Classification Societies where sentiment was 

impacted quite badly by the litigation surrounding the Prestige. 
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Conclusion 

I think one message I would leave to all intermediaries is this one – if you introduce 

one party to another or provide services on which another party or multiple parties rely 

then failure of this service can lead to claims.  It is part of business.  Treat this as a 

business risk, try to embed good risk management and contractual analysis 

techniques in your business and realise that insurance can only accept part of what is 

there in terms of your potential liabilities.  Intermediaries and service providers are 

often the meat in the sandwich whether they like it or not. 

 

 

 

David Blackburn 
Miller Insurance Services Limited 

13th June 2008 

 

david.blackburn@miller-insruance.com

Tel: 020 7031 2805 
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