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Issues to be discussed: 
• Origins - the laws of Oleron 
• Growth of the modern ship mortgage regime 
• Intertwined security interests 
• Ship mortgage recognition 

• Ability to remove or reduce country risk issue 

• Is the lender completely secured against owner insolvency? 

• Variation of liens in different jurisdictions; 
• Rights of cargo owners when a ship is arrested; 
• The banker’s perspective 
• Is there a choice for the arresting mortgagee and how and why does it 

exercise that choice? 
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Page | 1 Corporate Markets

Shipping loans and mortgages: enforcement issues –
Lenders Perspective

London Shipping Law Centre

Andy Longhurst

Page | 2 Corporate Markets

What options does the bank have? 

What actions will the bank take before resorting to enforcement?

At what stage will it be decided to call in the lawyers?

Banker’s concerns when the borrower 
is in financial difficulty: 
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Page | 3 Corporate Markets

3 main ingredients for every deal:

Counterparty

Asset

Cashflow

Not necessarily in that order!

Concerns for the Lender 

Page | 4 Corporate Markets

If my borrower is AAA, I probably don’t need to worry about my mortgage! 

But not many AAA ship owners (even today).

If he is in trouble – how do I know? 

Will he tell me? 

Or will he bury his head? 

Do I only find out when he stops paying repayments or retentions?

Know your customer / know your business.

Counterparty
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Page | 5 Corporate Markets

Cash is king

We are a bank – we lend money because we want to get it back.

Preservation of quality and quantity of cashflow is paramount.

We get our money back from the cashflow, not the steel or the borrower.

Cashflow

Page | 6 Corporate Markets

The value of our security is subjective, until we actually receive hard dollars.  

The value is linked to how well maintained the ship is, i.e. how much money 

does the borrower invest in the asset?

Asset
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We need to ask some vital questions:

Can we preserve our cashflow and our asset value?

Are we already under water?

We need to be decisive and quick with our strategy.

Who makes the decisions?  Risk, the RM, the work-out team, or in committee?

Call the lawyers!

If it all goes wrong…

Page | 8 Corporate Markets

‘Workouts’ aren’t cheap, and that cost needs to be factored into our 

assessment of our recovery.

Internal Resource costs money (lost opportunity too).

External Advisers – you get what you pay for.

Sometimes we have to lend more to protect our existing debt.

Be prepared to lose that too.

It won’t be cheap
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If your borrower is in trouble – it is likely to be when the market is being 

unkind. So would anybody else be able to do a better job? 

Hopefully he is unlucky, rather than corrupt or incompetent.

N.B.
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FORUM SELECTION BY MORTGAGEES 
 
The object of a lender taking a security interest in the property of the borrower is to 
ensure that if the borrower defaults the lender will have a priority claim over the 
property charged, and will be able to sell it to recover the amounts due. In the case of 
loans secured on land or immoveable personal property the lender will know  that the 
law of the country where the property is situated will govern the security interest and 
that it will usually obtain priority to the claims of other creditors, except of course those 
who have a prior security interest in the property. 
 
In the case of ship mortgages the lender does not have this degree of security 
because often the mortgagee will have to enforce its security in another jurisdiction 
which will apply very different rules both of substantive law and procedure to those 
which would have been applied by the courts of the country in which the ship and the 
mortgage are registered. Often the mortgagee will not have the option to decide when 
and where to enforce its security as this decision will in effect be taken for it by 
another creditor deciding to arrest the ship in a jurisdiction which not only would the 
mortgagee not have selected but also one in which the mortgagee is disadvantaged 
by the law applied by the foreign court. Although the mortgagee will include jurisdiction 
provisions in its security documents, these will only bind the owner and any party 
claiming through the owner such as a charterer, and will not affect any other creditors 
of the owner who will be able to commence enforcement proceedings in any 
jurisdiction which they select. 
 
It is beyond the scope of this paper to address in detail the many issues that may arise 
in the enforcement of a ship mortgage but I shall mention seven areas of importance 
outlining the position in English law and explaining where a foreign court may adopt a 
different approach, sometimes to the prejudice of the mortgagee. 
 
1. RECOGNITION 
 
In England a mortgagee who wants to arrest a ship may do so by invoking the 
jurisdiction of the Admiralty Court :sec.20(2)( c )of the Supreme Court Act 1981 
provides that the Court shall have jurisdiction in respect of “any claim in respect of a 
mortgage of or charge on a ship or any share thereon”.  Sec 20(7)  provides “ so far as 
they relate to mortgages and charges, [the provisions of this section apply] to all 
mortgages or charges, whether registered or not and whether legal or equitable, 
including mortgages and charges created under foreign law” 
 
Accordingly the English Courts will enforce not only a legal mortgage but also an 
equitable mortgage and also a mortgage or charge created under foreign law. 
However this is not the position invariably adopted by foreign courts, in particular in 
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civil law jurisdictions which will only enforce a mortgage on a ship if it has been 
registered with the relevant public registry.  Indeed, the International Convention on 
Maritime Liens and Mortgages 1993 (“the 1993 Convention”) set out in the Annex in 
Article 1 refers to mortgages, “hypothèques” and charges as being registered. The 
result of this may be that a foreign court would not recognise an unregistered legal 
mortgage on a British ship [1] nor would they recognise an equitable mortgage or 
charge. 
 
An interesting illustration of how the rules of recognition can produce inequitable 
results is the case of the ‘BETTY OTT’ [2] in which the New Zealand Court of Appeal 
held that a registered mortgage on a ship registered in Australia under the Australian 
Shipping Registration Act 1981 did not constitute a legal mortgage for the purpose of 
determining priorities because the mortgage had not been (and indeed could not have 
been) registered under the New Zealand Shipping and Seamen Act 1952. The 
mortgage therefore only ranked as a equitable mortgage. It is improbable that as a 
matter of principle this decision would be followed by the English Admiralty Court but it 
does illustrate the different approaches taken by courts even in common law countries 
where one would expect a similar approach on recognition to be taken. 
 
Accordingly a mortgagee would need to know that its ship mortgage would be 
recognised in the foreign court before it commenced enforcement proceedings in that 
jurisdiction. 
 
2. POSSESSION AND POWER OF SALE 
 
 In English law a mortgagee who has a registered mortgage on a ship registered in 
Part 1 or Part 2 (fishing vessels with full registration) in the Register of Ships will have 
a statutory power of sale. 
 
Para 9(1) of Schedule 1 of the Merchant Shipping Act 1995 (‘MSA’) provides: 
“……every registered mortgagee shall have power, if the mortgage money or any part 
of it is due, to sell the ship or share in respect of which he is registered and to give 
effectual receipts for the purchase money”. 
 
Even if the mortgage is not registered under the MSA if the mortgage is granted under 
seal then the mortgagee will have a statutory power of sale under s.101(1)(i) of the 
Law of Property Act 1925. [3] 
 
In English law a mortgagee has the right to take possession of the mortgaged property 
if the owner is in default (subject to various statutory restrictions in the case of land) 
and usually the mortgagee will have to take possession of the ship in order to effect a 
sale.  The MSA does not specifically give the mortgagee a power to take possession 
of the ship but such power exists in equity and it is a necessary incident so that the 
mortgagee can effectively exercise its statutory power of sale. 
 
A mortgagee can exercise its power to take possession of the ship without any court 
order but it may only do so without using force. When an owner has defaulted under a 
ship mortgage there will be other unpaid creditors but in particular the crew’s wages 
often will be in arrears. If the mortgagee agrees to pay the arrears of wages and also  
to pay the wages until the current  voyage has finished then the Master usually will 
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agree to take directions from the mortgagee as to the movement and operation of the 
ship and the mortgagee will be in constructive possession of the ship. 
 
However although this the position in English law and most common law legal 
systems, many countries do not permit a mortgagee to take possession of a ship [4] 
and indeed many jurisdictions will not permit a mortgagee to exercise its power of sale 
but will require any forced sale of the ship to be conducted by the court.  
 
Accordingly one of the remedies of a mortgagee under English law would not always 
be available if the ship were within the jurisdiction of a foreign court. 
 
3. COURT SALE 
 
In England the procedure for a sale by the Admiralty Court is relatively straightforward. 
A mortgagee who intends to arrest a ship within the jurisdiction of the English Court 
issues a Claim Form [ 5] and applies to the Admiralty Registrar [6] for a Warrant of 
Arrest [7] which will be issued to the Admiralty Marshal directing him to arrest the ship. 
The procedure is an administrative rather than a discretionary procedure [8] and the 
mortgagee can only be liable to the owner for a wrongful arrest if it has acted 
maliciously or with gross negligence [mala fides / crassa negligentia] [9].  It is 
interesting to note in contrast that if the mortgagee exercises its power of sale 
improperly then it will liable to the owner in damages [10] and it is not necessary for 
the owner to prove gross negligence.   
 
When the Admiralty Marshal has arrested the ship the mortgagee may apply to the 
Admiralty Court for an order for appraisement and a sale pendente lite and thereafter 
apply to the court for judgment. The Admiralty Marshal usually sells the ship by tender 
on the Admiralty Marshal’s Standard Conditions of Sale although in certain cases a so 
called “fast track” procedure may be adopted in which the Admiralty Court authorises 
the Admiralty Marshal to sell the ship without an appraisement to a named buyer and 
at an agreed price [11].  On completion of the sale the Admiralty Marshal will give the 
purchaser an Admiralty Marshal’s Bill of Sale which will transfer a clean title in the ship 
to the purchaser free of all encumbrances. [12] When the ship has been sold the 
mortgagee may apply to the Court [13] for an order for payment out of the proceeds of 
sale. If there are other claimants as there often will be it will be necessary for the 
mortgagee to apply to the court for an Order of Priorities which determines the order in 
which the claims will be paid. 
 
The order in which claims generally are to be paid is as follows: [14] 
 
1. Admiralty Marshal’s costs ; 
 
2. the costs incurred by the mortgagee arresting the ship; 
 
3. Maritime liens [ i.e. liens for salvage, collision damage, crews wages and Master’s 
disbursements]; 
 
4. Possessory Liens [however, a possessory lien will take priority over a maritime lien 
if it is incurred after the maritime lien attached] 
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5. Statutory liens, i.e. the claims listed in s.20(1) of the Supreme Court Act 1981 
 
6. in personam judgments 
 
Any balance is to be paid to the owner or any other person having a prior claim. 
to the proceeds of sale. 
 
The position in other ‘common law’ countries is similar but in civil law countries the 
procedures can be very different. Although most jurisdictions have a procedure 
equivalent to the Admiralty arrest procedure (in certain jurisdictions it is called saise 
conservatoire) the actual procedures differ widely in the time such procedures take 
and the costs which may be incurred. Perhaps three matters should be mentioned. 
 
First, in some jurisdictions the mortgagee will have to establish that it has a valid claim 
before the court will order the arrest of the ship; 
 
Second, the mortgagee may have to provide counter security so that if it is proved that 
the mortgagee does not have a valid claim and the arrest was unjustified then the 
owner can claim compensation from the mortgagee. 
 
Third, the procedure in the Admiralty Court can be relatively expeditious because the 
Admiralty Court may order the sale of the ship before any or all the claimants have 
obtained final judgment. In certain other jurisdictions it can take much longer in order 
to sell the ship and of course the longer the ship remains under arrest the more the 
costs of maintaining her increase reducing the amount ultimately available to the 
creditors. On the other hand there are jurisdictions for example the Netherlands where 
the sale of the ship by the Court Bailiff can be completed very quickly. 
 
There is often one further factor which is relevant to English lawyers: in most common 
law jurisdictions the proceedings are conducted in English whereas in other 
jurisdictions  the proceedings will be conducted in the national language and all the 
documents will usually have to be  translated into that language and sometimes 
notarially certified. This can incur further significant costs and delay the 
commencement of proceedings when urgency is of critical importance. 
 
4.STATUTORY RESTRICTIONS 
 
In certain countries governmental authorities may have prior rights against the ship 
which will take priority to the mortgagee’s claim. In England for example if the a port 
authority has a claim for port or harbour dues it has the right to detain the ship and 
then sell it without a Court order. [15] It seems that such a sale will be free of all claims 
and the creditors including the mortgagee would have to enforce their claims against 
the balance of the sale proceeds after the port authority had been paid. In practice 
what happens is that if the ship is under arrest or is to be arrested the Admiralty 
Marshal will agree to pay the amount due to the port authority from the sale proceeds 
and the port authority will agree not to exercise its power of detention and sale [16]. 
 
Also a mortgagee may not be able to enforce its security because of  debtor protection 
legislation or insolvency legislation. Perhaps the most important example of this is 
Chapter 11 of the Bankruptcy Code in the United States. [17] 
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In England if the owner is in administration or liquidation then leave of the Court will be 
required in order to commence and pursue any enforcement action against the ship 
[18] although such leave will generally be given to a secured creditor.  
 
The Administrator may also with leave of the Court sell the mortgaged ship free of the 
mortgage where the sale would “be likely to promote the purpose of administration in 
respect of the company” [19]. 
 
Also, the Court has extensive powers to review the circumstances in which the 
mortgage was granted by the owner and if it decides that the granting of the mortgage 
constituted a preference the Court has power to set aside the mortgage [20]. 
 
Generally the Courts are unwilling to stay Admiralty proceedings because of 
moratorium orders or schemes made by foreign courts and will allow the sale of the 
ship to proceed notwithstanding such an order. [21] 
 
It is therefore important for a mortgagee to ascertain if there are any statutory 
restrictions on the enforcement of its security in the jurisdiction. 
 
5. PRIORITY 
 
There have been three international conventions on Mortgages and Maritime Liens 
which set out the order of priority [22] but neither the United Kingdom nor many of the 
common law countries have ratified these conventions.  
 
The order of priority in English law is summarised in paragraph 3 above although this 
order may be varied in certain cases as Mr Justice David Steel explained in the RUTA.  
In that case he said: 
 

“I spoke at the beginning of this section of my judgment of the suggestion in 
some text books that there is a rule whereby the damage lien has priority over a 
wages lien.  It is clear even from the restricted citation of authority set out 
above that questions of priority are not capable of being compartmentalised in 
the form of strict rules of ranking.  The general approach is accurately 
summarised in Thomas, Maritime Liens (1980). 
 
“The Admiralty and appellate courts have adopted a broad discretionary 
approach with rival claims ranked by reference to considerations of equity, 
public policy and commercial expediency, with the ultimate aim of doing that 
which is just in the circumstances of each case” 

 
Many jurisdictions, in particular in civil law countries, have a predetermined order of 
priorities and distribution and do not have the discretion to which Mr Justice David 
Steel referred in his judgment.  In the 1993 Convention the order of priorities is set out 
in Article 5.  In summary it is: 
 
 First – maritime liens as defined in Article 4.1; 
 
 Second – registered mortgages and hypothèques; 
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 Third – other maritime liens as defined in Article 6.  
 
As mentioned in the following paragraph, many countries accord the status of 
maritime lien to a wide class of maritime claims – claims which would only rank as 
statutory liens in English law or as “other maritime liens” in the 1993 Convention.  
 
 
6. MARITIME LIENS 
 
There are significant differences in different jurisdictions as to which claims constitute 
maritime liens. This is critical for a mortgagee because most judicial systems accord 
priority  to maritime liens over a mortgage on the ship and if there is a wide category of 
claims which take priority to the mortgage the mortgagee’s position is prejudiced. 
 
Several countries accord the status of maritime lien to claims by a shipyard for repairs 
to a ship, for “necessaries” and for towage charges.  Indeed, in England in the early 
19th century claims for “necessaries” and towage charges attracted maritime liens [23].  
In the United States a ship repairer has a maritime lien for ship repair costs and 
several countries protect their national interest by giving “necessaries” claims by 
residents of that country the status of maritime lien.   
 
A court in which enforcement proceedings are taking place will generally apply its own 
procedural rules (lex fori) and the order of priorities is usually a procedural matter.  
The court deciding the status of any claim will either apply the lex fori in that it will 
decide whether a claim is a maritime lien or not by applying its own law or it will apply 
the law of the country in which the claim arose (lex loci contractus/lex loci delictus).  In 
this case a situation may arise where similar claims which arose in different countries 
would be accorded different rankings because the laws of the countries in which they 
arose gave them a different status.  For example a ship repairer’s claim which arose in 
the country in which the enforcement proceedings were taking place but which did not 
rank under the law of that country as a maritime lien would be subordinated to a 
United States ship repairer’s claim which was accorded the status of a maritime lien.  
 
In English law as stated in paragraph 3 the claims which are maritime liens are claims 
for salvage, collision damage, crews wages and Master’s disbursements – the first 
three claims being the important ones. Technically claims for bottomry and 
respondentia are also maritime liens but these are now obsolete. In England a claim 
will only be recognised as a maritime lien if it is a maritime lien under English law 
whatever it is categorised as  by the law of the jurisdiction in which arose. 
The leading case on this question is ‘HALCYON ISLE’ [24] which was an appeal from 
the High Court of Singapore, in which the Privy Council delivered differing opinions. 
Three members of Privy Council ( in fact all the members of the Privy Council on this 
appeal were Law Lords) set out the legal position as stated above namely that when 
deciding whether a claim constituted a maritime lien the Court should apply English 
substantive law.  However a minority of two considered that an English Court should 
decide the category of the claim by reference to the law of the jurisdiction in which the 
claim arose. The position is very clearly shown in the case of the IOANNIS 
DASKALELIS [25] in which the Canadian Supreme Court decided that a ship 
repairer’s lien which was a maritime lien in US law where the claim arose but was not 
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a maritime lien under Canadian law should be recognised as a maritime lien in 
Canadian  Admiralty proceedings. 
 
Accordingly a mortgagee which is considering whether to commence enforcement 
proceedings in a foreign jurisdiction will need to ascertain not only which claims in that 
jurisdiction constitute maritime liens but also whether the foreign court will recognise 
as maritime liens, claims which constitute maritime liens  in the country in which they 
arose e.g. a ship repairer’s lien in the United States. 
 
7. CHARTERERS AND CARGO INTERESTS 
 
When a ship is arrested often it will be operating under a charter – a voyage charter or 
time charter or even a demise charter and may be carrying cargo. 
 
In England if the cargo owner takes no action to remove its cargo from the ship the 
mortgagee can apply to the Admiralty Court [26] for an order so that the Admiralty 
Marshal may remove the cargo from the ship and store it pending collection by the 
cargo interests. Also there may be circumstances in English law where if the ship is 
operating under a charter and the owner is willing and able to perform the charter the 
Court will release the ship from arrest to perform the charter or may hold the 
mortgagee liable to the charterer in damages for arresting the ship with the result that 
the owner is in breach of the terms of the charter [27]. 
 
The extent to which foreign courts will protect the interests of charterers by releasing 
the ship from arrest to complete the contractual voyage is probably limited but there 
are some jurisdictions which may be prepared to do this in cases where the 
mortgagee’s security will not be prejudiced. 
 
In reality a mortgagee will only take action to enforce its security if there is no other 
option open to it  and invariably this will be in circumstances where the owner is 
insolvent and unable to pay the crew and ordinary operating costs of the ship and so 
there is no alternative to a forced sale of the ship. 
 
GENERAL 
 
These are not the only factors to be considered by a mortgagee when deciding in 
which jurisdiction to arrest the ship and there are several others, e.g. insurance of the 
ship, the currency in which the ship is sold. A mortgagee should compare the 
advantages and disadvantages of the jurisdictions where it may be able to arrest the 
ship and this will depend to an extent on the voyage itinerary of the ship and the cargo 
on board, because the mortgagee’s primary objective will be to commence its arrest 
action in the jurisdiction which will result in the least delay and accord the highest 
priority of the mortgagee’s claim under the mortgage.  
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FOOT NOTES 
 

1. The ‘SHIZELLE’ [1992] 2 Lloyd’s Rep 444 
2. The Ship ‘BETTY OTT’ v General Bills Ltd [1992] 1 NZLR 655 
3. section 101(1)(i) of the Law of Property Act 1925 provides: 

“A mortgagee, where the mortgage is made by deed, shall by virtue of this Act, 
have the following powers, ….(i) A power, when the mortgage money has 
become due, to sell….the mortgaged property, or any part thereof, either 
subject to prior charges or not….by public auction or by private contract….” 

4. For example Italy, Spain, Portugal and Germany. 
5. Form ADM 1 
6. Forms ADM 4 and ADM 5 
7. Form ADM 9 
8. The ‘VARNA’ [1993] 2 Lloyd’s Rep 253 
9. The ‘CATHCART’ (1867) LR 1A&E 314 and the ‘KOMMUNAR’ (no.3) [1997] 1 

Lloyd’s Rep 22 
10. Fletcher& Campbell v City Marine Finance Ltd [1968] 2 Lloyd’s Rep 520 
11. Civil Procedure Rules Part 61 p.2A-62 
12. The ‘CERRO COLORADO’[1993] 1 Lloyd’s Rep.58 
13. Civil Procedure Rules – Rule 61.10 
14. The ‘RUTA’ [2000] 1 Lloyd’s Rep 359 
15. Harbours, Docks and Piers Clauses Act 1847 and also sec.252(2)(c) MSA: see 

the ‘BLITZ’ [1992] 2 Lloyd’s Rep 441 
16. The ‘QUEEN OF THE SOUTH’ [1969] P.449 
17. See also Part 5.3A Australian Corporation Law (Cm.c.1184) and the 

Bankruptcy and Insolvency Act R.S.C. 1985 (Canada) 
18. The Insolvency Act 1986 (as amended) sec.130(2) [winding up], sec. 10 

[administration]; see also In re Aro Limited [1980] Ch.196 and Re Lineas 
Navieras Bolivianis SAM [1995] BCC 666 

19. Sec. 71 Schedule B1 Insolvency Act 1986 
20. See sec. 238-244 of the Insolvency Act 1986 
21. Felixstowe Docks & Railway Co. v. U.S. Lines [1987] 2 Lloyd’s Rep.76 
22. International Conventions on Maritime Liens and Mortgages 1926, 1967 and 

1993 
23. The ‘HEINRICH BJORN’ (1886 11.App.Cos. 270, see also paras. 18.9-18.12 in 

the Enforcement of Maritime Claims by D.C. Jackson 
24.  [1980] 2 Lloyd’s Rep. 325 
25. [1974] 1 Lloyd’s Rep 174 
26. Civil Procedure Rules  Rule 61.8(8)-(10) 
27. The ‘MYRTO’  [1977] 2 Lloyd’s Rep 243 and the ‘TROPICAL REEFER’ [2006] 1 

Lloyd’s Rep 93 
 
 
ANNEX 
 
[International Convention on Maritime Liens and Mortgages 1993]  
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International Convention on Maritime Liens and Mortgages  

(Geneva, 6 May 1993 

http://www.admiraltylawguide.com/conven/liens1993.html  

 

THE STATES PARTIES TO THIS CONVENTION,  

CONSCIOUS of the need to improve conditions for ship financing and the 
development of national merchant fleets,  

RECOGNIZING the desirability of international uniformity in the field of 
maritime liens and mortgages, and therefore  

CONVINCED of the necessity for an international legal instrument governing 
maritime liens and mortgages,  

HAVE DECIDED to conclude a Convention for this purpose and have 
therefore agreed as follows:  

Article 1  

Recognition and enforcement of mortgages, "hypothèques" and charges 

Mortgages, "hypothèques" and registrable charges of the same nature, which 
registrable charges of the same nature will be referred to hereinafter as 
"charges", effected on seagoing vessels shall be recognized and enforceable 
in States Parties provided that:  

(a) Such mortgages, "hypothèques" and charges have been effected and 
registered in accordance with the law of the State in which the vessel is 
registered;  

(b) The register and any instruments required to be deposited with the 
registrar in accordance with the law of the State in which the vessel is 
registered are open to public inspection, and that extracts from the register 
and copies of such instruments are obtainable from the registrar; and  

(c) Either the register or any instruments referred to in subparagraph (b) 

http://www.admiraltylawguide.com/
http://www.admiraltylawguide.com/sitemap.html


specifies at least the name and address of the person in whose favour the 
mortgage, "hypothèque" or charge has been effected or that it has been 
issued to bearer, the maximum amount secured, if that is a requirement of 
the law of the State of registration or if that amount is specified in the 
instrument creating the mortgage, "hypothèque" or charge, and the date 
and other particulars which, according to the law of the State of 
registration, determine the ranking in relation to other registered 
mortgages, "hypothèques" and charges.  

Article 2  

Ranking and effects of mortgages, "hypothèques" and charges 

The ranking of registered mortgages, "hypothèques" or charges as between 
themselves and, without prejudice to the provisions of this Convention, 
their effect in regard to third parties shall be determined by the law of the 
State of registration; however, without prejudice to the provisions of this 
Convention, all matters relating to the procedure of enforcement shall be 
regulated by the law of the State where enforcement takes place.  

Article 3  

Change of ownership or registration 

1. With the exception of the cases provided for in articles 11 and 12, in all 
other cases that entail the deregistration of the vessel from the register of a 
State Party, such State Party shall not permit the owner to deregister the 
vessel unless all registered mortgages, "hypothèques" or charges are 
previously deleted or the written consent of all holders of such mortgages, 
"hypothèques" or charges is obtained. However, where the deregistration of 
the vessel is obligatory in accordance with the law of a State Party, 
otherwise than as a result of a voluntary sale, the holders of registered 
mortgages, "hypothèques" or charges shall be notified of the pending 
deregistration in order to enable such holders to take appropriate action to 
protect their interests; unless the holders consent, the deregistration shall 
not be implemented earlier than after a lapse of a reasonable period of 
time which shall be not less than three months after the relevant 
notification to such holders.  

2. Without prejudice to article 12, paragraph 5, a vessel which is or has 
been registered in a State Party shall not be eligible for registration in 
another State Party unless either:  

(a) A certificate has been issued by the former State to the effect that the 
vessel has been deregistered; or  

(b) A certificate has been issued by the former State to the effect that the 
vessel will be deregistered with immediate effect, at such time as the new 



registration is effected. The date of deregistration shall be the date of the 
new registration of the vessel.  

Article 4  

Maritime liens 

1. Each of the following claims against the owner, demise charterer, 
manager or operator of the vessel shall be secured by a maritime lien on the 
vessel:  

(a) Claims for wages and other sums due to the master, officers and other 
members of the vessel's complement in respect of their employment on the 
vessel, including costs of repatriation and social insurance contributions 
payable on their behalf;  

(b) Claims in respect of loss of life or personal injury occurring, whether on 
land or on water, in direct connection with the operation of the vessel;   

(c) Claims for reward for the salvage of the vessel;  

(d) Claims for port, canal, and other waterway dues and pilotage dues;  

(e) Claims based on tort arising out of physical loss or damage caused by the 
operation of the vessel other than loss of or damage to cargo, containers 
and passengers' effects carried on the vessel.  

2. No maritime lien shall attach to a vessel to secure claims as set out in 
subparagraphs (b) and (e) of paragraph 1 which arise out of or result from:  

(a) Damage in connection with the carriage of oil or other hazardous or 
noxious substances by sea for which compensation is payable to the 
claimants pursuant to international conventions or national law providing 
for strict liability and compulsory insurance or other means of securing the 
claims; or  

(b) The radioactive properties or a combination of radioactive properties 
with toxic, explosive or other hazardous properties of nuclear fuel or of 
radioactive products or waste.  

Article 5  

Priority of maritime liens 

1. The maritime liens set out in article 4 shall take priority over registered 
mortgages, "hypothèques" and charges, and no other claim shall take 
priority over such maritime liens or over such mortgages, "hypothèques" or 
charges which comply with the requirements of article 1, except as 



provided in paragraphs 3 and 4 of article 12.  

2. The maritime liens set out in article 4 shall rank in the order listed, 
provided however that maritime liens securing claims for reward for the 
salvage of the vessel shall take priority over all other maritime liens which 
have attached to the vessel prior to the time when the operations giving 
rise to the said liens were performed.  

3. The maritime liens set out in each of subparagraphs (a), (b), (d) and (e) 
of paragraph 1 of article 4 shall rank pari passu as between themselves.  

4. The maritime liens securing claims for reward for the salvage of the 
vessel shall rank in the inverse order of the time when the claims secured 
thereby accrued. Such claims shall be deemed to have accrued on the date 
on which each salvage operation was terminated.  

Article 6  

Other maritime liens 

Each State Party may, under its law, grant other maritime liens on a vessel 
to secure claims, other than those referred to in article 4, against the 
owner, demise charterer, manager or operator of the vessel, provided that 
such liens:  

(a) Shall be subject to the provisions of articles 8, 10 and 12;  

(b) Shall be extinguished  

(i) after a period of 6 months, from the time when the claims secured 
thereby arose unless, prior to the expiry of such period, the vessel has been 
arrested or seized, such arrest or seizure leading to a forced sale; or  

(ii) at the end of a period of 60 days following a sale to a bona fide 
purchaser of the vessel, such period to commence on the date on which the 
sale is registered in accordance with the law of the State in which the 
vessel is registered following the sale;  

whichever period expires first; and  

(c) Shall rank after the maritime liens set out in article 4 and also after 
registered mortgages, "hypothèques" or charges which comply with the 
provisions of article 1.  

Article 7  

Rights of retention 



1. Each State Party may grant under its law a right of retention in respect of 
a vessel in the possession of either:  

(a) A shipbuilder, to secure claims for the building of the vessel; or  

(b) A shiprepairer, to secure claims for repair, including reconstruction of 
the vessel, effected during such possession.  

2. Such right of retention shall be extinguished when the vessel ceases to be 
in the possession of the shipbuilder or shiprepairer, otherwise than in 
consequence of an arrest or seizure.  

Article 8  

Characteristics of maritime liens 

Subject to the provisions of article 12, the maritime liens follow the vessel, 
notwithstanding any change of ownership or of registration or of flag.  

Article 9  

Extinction of maritime liens by lapse of time 

1. The maritime liens set out in article 4 shall be extinguished after a period 
of one year unless, prior to the expiry of such period, the vessel has been 
arrested or seized, such arrest or seizure leading to a forced sale.  

2. The one-year period referred to in paragraph 1 shall commence:  

(a) With respect to the maritime lien set out in article 4, paragraph 1(a), 
upon the claimant's discharge from the vessel;  

(b) With respect to the maritime liens set out in article 4, paragraph 1(b) to 
(e), when the claims secured thereby arise;  

and shall not be subject to suspension or interruption, provided, however, 
that time shall not run during the period that the arrest or seizure of the 
vessel is not permitted by law.  

Article 10  

Assignment and subrogation 

1. The assignment of or subrogation to a claim secured by a maritime lien 
entails the simultaneous assignment of or subrogation to such a maritime 
lien.  

2. Claimants holding maritime liens may not be subrogated to the 



compensation payable to the owner of the vessel under an insurance 
contract.  

Article 11  

Notice of forced sale 

1. Prior to the forced sale of a vessel in a State Party, the competent 
authority in such State Party shall ensure that notice in accordance with this 
article is provided to:  

(a) The authority in charge of the register in the State of registration;  

(b) All holders of registered mortgages, "hypothèques" or charges which 
have not been issued to bearer;   

(c) All holders of registered mortgages, "hypothèques" or charges issued to 
bearer and all holders of the maritime liens set out in article 4, provided 
that the competent authority conducting the forced sale receives notice of 
their respective claims; and  

(d) The registered owner of the vessel.  

2. Such notice shall be provided at least 30 days prior to the forced sale and 
shall contain either:  

(a) The time and place of the forced sale and such particulars concerning 
the forced sale or the proceedings leading to the forced sale as the 
authority in a State Party conducting the proceedings shall determine is 
sufficient to protect the interests of persons entitled to notice; or,  

(b) If the time and place of the forced sale cannot be determined with 
certainty, the approximate time and anticipated place of the forced sale 
and such particulars concerning the forced sale as the authority in a State 
Party conducting the proceedings shall determine is sufficient to protect the 
interests of persons entitled to notice.  

If notice is provided in accordance with subparagraph (b), additional notice 
of the actual time and place of the forced sale shall be provided when 
known but, in any event, not less than seven days prior to the forced sale.  

3. The notice specified in paragraph 2 of this article shall be in writing and 
either given by registered mail, or given by any electronic or other 
appropriate means which provide confirmation of receipt, to the persons 
interested as specified in paragraph l, if known. In addition, the notice shall 
be given by press announcement in the State where the forced sale is 
conducted and, if deemed appropriate by the authority conducting the 



forced sale, in other publications.  

Article 12  

Effects of forced sale 

1. ln the event of the forced sale of the vessel in a State Party, all 
registered mortgages, "hypothèques" or charges, except those assumed by 
the purchaser with the consent of the holders, and all liens and other 
encumbrances of whatsoever nature, shall cease to attach to the vessel, 
provided that:  

(a) At the time of the sale, the vessel is in the area of the jurisdiction of 
such State; and  

(b) The sale has been effected in accordance with the law of the said State 
and the provisions of article 11 and this article.  

2. The costs and expenses arising out of the arrest or seizure and 
subsequent sale of the vessel shall be paid first out of the proceeds of sale. 
Such costs and expenses include, inter alia , the costs for the upkeep of the 
vessel and the crew as well as wages, other sums and costs referred to in 
article 4, paragraph 1(a), incurred from the time of arrest or seizure. The 
balance of the proceeds shall be distributed in accordance with the 
provisions of this Convention, to the extent necessary to satisfy the 
respective claims. Upon satisfaction of all claimants, the residue of the 
proceeds, if any, shall be paid to the owner and it shall be freely 
transferable.  

3. A State Party may provide in its law that, in the event of the forced sale 
of a stranded or sunken vessel following its removal by a public authority in 
the interest of safe navigation or the protection of the marine environment, 
the costs of such removal shall be paid out of the proceeds of the sale, 
before all other claims secured by a maritime lien on the vessel.  

4. If at the time of the forced sale the vessel is in the possession of a 
shipbuilder or of a shiprepairer who under the law of the State Party in 
which the sale takes place enjoys a right of retention, such shipbuilder or 
shiprepairer must surrender possession of the vessel to the purchaser but is 
entitled to obtain satisfaction of his claim out of the proceeds of sale after 
the satisfaction of the claims of holders of maritime liens mentioned in 
article 4.  

5. When a vessel registered in a State Party has been the object of a forced 
sale in any State Party, the competent authority shall, at the request of the 
purchaser, issue a certificate to the effect that the vessel is sold free of all 
registered mortgages, "hypothèques" or charges, except those assumed by 
the purchaser, and of all liens and other encumbrances, provided that the 



requirements set out in paragraph l (a) and (b) have been complied with. 
Upon production of such certificate, the registrar shall be bound to delete 
all registered mortgages, "hypothèques" or charges except those assumed by 
the purchaser, and to register the vessel in the name of the purchaser or to 
issue a certificate of deregistration for the purpose of new registration, as 
the case may be.  

6. States Parties shall ensure that any proceeds of a forced sale are actually 
available and freely transferable.  

Article 13  

Scope of application 

1. Unless otherwise provided in this Convention, its provisions shall apply to 
all seagoing vessels registered in a State Party or in a State which is not a 
State Party, provided that the latter's vessels are subject to the jurisdiction 
of the State Party.  

2. Nothing in this Convention shall create any rights in, or enable any rights 
to be enforced against, any vessel owned or operated by a State and used 
only on Government non-commercial service  

Article 14  

Communication between States Parties 

For the purpose of articles 3, 11 and 12, the competent authorities of the 
States Parties shall be authorized to correspond directly between 
themselves.   

Article 15  

Conflict of conventions 

Nothing in this Convention shall affect the application of any international 
convention providing for limitation of liability or of national legislation 
giving effect thereto.   

Article 16  

Temporary change of flag 

If a seagoing vessel registered in one State is permitted to fly temporarily 
the flag of another State, the following shall apply:   

(a) For the purposes of this article, references in this Convention to the 
"State in which the vessel is registered" or to the "State of registration" shall 



be deemed to be references to the State in which the vessel was registered 
immediately prior to the change of flag, and references to "the authority in 
charge of the register" shall be deemed to be references to the authority in 
charge of the register in that State.   

(b) The law of the State of registration shall be determinative for the 
purpose of recognition of registered mortgages, "hypothèques" and charges.   

(c) The State of registration shall require a cross-reference entry in its 
register specifying the State whose flag the vessel is permitted to fly 
temporarily; likewise, the State whose flag the vessel is permitted to fly 
temporarily shall require that the authority in charge of the vessel's record 
specifies by a cross-reference in the record the State of registration.   

(d) No State Party shall permit a vessel registered in that State to fly 
temporarily the flag of another State unless all registered mortgages, 
"hypothèques" or charges on that vessel have been previously satisfied or 
the written consent of the holders of all such mortgages, "hypothèques" or 
charges has been obtained.   

(e) The notice referred to in article ll shall be given also to the competent 
authority in charge of the vessel's record in the State whose flag the vessel 
is permitted to fly temporarily.   

(f) Upon production of the certificate of deregistration referred to in article 
12, paragraph 5, the competent authority in charge of the vessel's record in 
the State whose flag the vessel is permitted to fly temporarily shall, at the 
request of the purchaser, issue a certificate to the effect that the right to 
fly the flag of that State is revoked   

(g) Nothing in this Convention is to be understood to impose any obligation 
on States Parties to permit foreign vessels to fly temporarily their flag or 
national vessels to fly temporarily a foreign flag.   

Article 17  

Depositary 

This Convention shall be deposited with the Secretary-General of the United 
Nations.   

Article 18  

Signature, ratification, acceptance, approval and accession 

1. This Convention shall be open for signature by any State at the 
Headquarters of the United Nations, New York, from 1 September 1993 to 



31 August 1994 and shall thereafter remain open for accession.   

2. States may express their consent to be bound by this Convention by:   

(a) Signature without reservation as to ratification, acceptance or approval; 
or   

(b) Signature subject to ratification, acceptance or approval, followed by 
ratification, acceptance or approval; or   

(c) Accession.   

3. Ratification, acceptance, approval or accession shall be effected by the 
deposit of an instrument to that effect with the depositary.   

Article 19  

Entry into force 

1. This Convention shall enter into force 6 months following the date on 
which 10 States have expressed their consent to be bound by it.   

2. For a State which expresses its consent to be bound by this Convention 
after the conditions for entry into force thereof have been met, such 
consent shall take effect 3 months after the date of expression of such 
consent.   

Article 20  

Revision and amendment 

1. A conference of States Parties for the purpose of revising or amending 
this Convention shall be convened by the Secretary-General of the United 
Nations at the request of one third of the States Parties.   

2. Any consent to be bound by this Convention, expressed after the date of 
entry into force of an amendment to this Convention, shall be deemed to 
apply to the Convention, as amended.   

Article 21  

Denunciation 

1. This Convention may be denounced by any State Party at any time after 
the date on which this Convention enters into force for that State.   

2. Denunciation shall be effected by the deposit of an instrument of 



denunciation with the depositary.   

3. A denunciation shall take effect one year, or such longer period as may 
be specified in the instrument of denunciation, after the receipt of the 
instrument of denunciation by the depositary.   

Article 22  

Languages 

This Convention is established in a single original in the Arabic, Chinese, 
English, French, Russian and Spanish languages, each text being equally 
authentic.   

DONE AT Geneva this sixth day of May, one thousand nine hundred and 
ninety-three.   

IN WITNESS WHEREOF the undersigned being duly authorized by their 
respective Governments for that purpose have signed this Convention. 
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Arrest of ships: third party rights

Significance to mortgagee of third party 
contracts

B/Ls, C/Ps, COAs

Issues for bank

– The Myrto [1977] 2 Lloyd’s Rep 243

– The Tropical Reefer [2006] 1 Lloyd’s Rep 93
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The Myrto

Application by charterers for release from arrest 
for wrongful interference with contract

Background

– 1974: two loans, total US$1.6m

– September 1976: “unusual” contract for 
employment of ship

– 10 December 1976: arrest by bunkers 
suppliers

– 31 December 1976: Mortgagee filed caveat 
against release from arrest

– Charterers filed application for release from 
arrest

2
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The Myrto (cont’d)

Did arrest constitute unlawful interference with 
contract?

Principles of law summarised by judge:

– Owner entitled to deal with mortgaged ship as 
though not mortgaged except cannot impair  
mortgagee’s security

– Where charter contract does not impair 
security and Owner willing and able to 
perform contract, mortgagee cannot arrest 
and sell vessel

– Whether Owner has impaired mortgagee’s 
security and whether Owner willing and able 
to perform are questions of fact
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The Myrto (cont’d)

Judgment: Owners had impaired mortgagee’s 
security and were not able to perform charter:

– Contract for employment of vessel was, 
“unusual, speculative and improvident“

– Owners were impecunious

– Vessel under arrest for three weeks

– Other debts enforceable against vessel

Owners not able to fulfil agreement with 
charterers

Application for release of vessel rejected
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The Myrto (cont’d)

Relevant features of Myrto C/P

– No provision for payment of freight by 
charterers 

– Bill of lading freights pre-paid

– Owners responsible for loading and 
discharging costs

– Charterers not liable for demurrage 
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The Myrto (cont’d)

Mr Justice Brandon:

The main terms and commercial effect of the 
contract… justify the description of it as 
speculative and improvident.  It was on a 
“freights in first expenses out afterwards” basis, 
with a serious risk, in the event of delays at the 
loading and discharging ends, or other 
untoward incidents in the voyage, of the 
expenses exceeding the freights, without any 
recourse against the charterers in respect of 
such delays.”

Charterer’s challenge to arrest unsuccessful
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The Tropical Reefer

Myrto principles reappraised in the The Tropical 
Reefer [2006] 1 Lloyd’s Rep. 93

Facts:

– 1997 loan facility for US$6m to three 
companies, including owners of Tropical 
Reefer

– Loan agreement subject to English law

– Security included three mortgages subject to 
Cyprus law (agreed to be materially identical 
to English law)

7
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The Tropical Reefer (cont’d)

The facts:

– May 2000 and January 2001 – Bank issued default 
notices

– May 2001 - P&I Club withdrew cover

– 10 and 16 July 2001 – cargo of bananas loaded on 
board Tropical Reefer in Ecuador for carriage to 
Hamburg, via Panama Canal

– 19 July 2001 – Tropical Reefer arrested in Panama 
by bunkers suppliers

– 25 July 2001 – Tropical Reefer arrested by bank in 
Panama

– 26 July 2001 – Bunkers supplier’s arrest set aside: 
vessel remains under arrest by Bank
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The Tropical Reefer (cont’d)

– 5 September 2001 – Court ordered sale of 
vessel 

– 12 September 2001 – Cargo (now unsound) 
discharged overboard pursuant to Court Order

– 16 October 2001 – Tropical Reefer sold at 
auction

– 20 December 2001 – Cargo interests 
commence proceedings against Bank

9
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The Tropical Reefer (cont’d)

Questions for the Court:

– Which system of law governed claim?

– If Panamanian, had mortgagee interfered with 
cargo’s contract?

– If English, had mortgagee interfered with 
cargo’s contract? 
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The Tropical Reefer (cont’d)

Held: 

– Applicable law that of Panama

– Bank not liable to cargo interests

– Judge went on to consider position under 
English law
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The Tropical Reefer (cont’d)

Bank argued mortgagee’s rights to enforce rights 
against owner had been broadened since Myrto 
decided and Myrto no longer good law because:-

– Superseded by decisions re enforcement of 
mortgage over real property, including Edwin Hill v 
First National Finance [1989] 1 WLR 225

– To restrict mortgagee’s rights to arrest vessel 
created unjustifiable inconsistency between 
principles applicable to ship mortgages and those 
applicable to mortgages of land or other property

– Protection afforded to third party inconsistent with 
general admiralty practice in relation to arrests
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The Tropical Reefer (cont’d)

Mr Justice Christopher Clarke rejected mortgagee’s 
arguments because: 

Differences are result of statutory provisions 
concerning ship mortgages

– the Myrto based partly on Collins v Lamport
(1864) 11 LT 497:

A mortgagee shall not by reason of his mortgage 
be deemed to be the owner of a ship or any share 
therein, nor shall the mortgagor be deemed to 
have ceased to be owner of such mortgaged ship 
or share except in so far as may be necessary for 
making such ship or share available as a security 
for the mortgage debt.

– Near identical wording in current Merchant 
Shipping Act
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The Tropical Reefer (cont’d)

– Effect of wording was that “whenever a 
mortgagee can show that the act of a 
mortgagor prejudices or injures his security, 
he ceases to be bound by the Parliamentary 
declaration as to the ownership of the 
mortgagor, and can claim the full benefit of 
and exercise the rights given to him by his 
mortgage”

– Collins v Lamport still good law 
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The Tropical Reefer (cont’d)

– It would be impractical if rights of mortgagee 
over a vessel were not constrained by respect 
for third party rights 

– Mortgagee of ship not in same position as 
mortgagee of land or other property.  This is 
“justified by the particular characteristic of a 
ship which carries goods from port to port in 
the course of which her owners will enter into 
contracts of affreightment, carriage or hire, 
which will in turn generate subsidiary 
contracts.”

Myrto principles upheld
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The Tropical Reefer (cont’d)

Applying Myrto principles, under English Law Bank would
have been entitled to arrest because Bank’s security 
impaired:

To allow her to sail without P&I cover would have 
exposed the bank to the risk that she might be 
arrested and detained for cargo, collision, pollution or 
crew claims with no means of releasing her, unless 
security was provided by the bank.  It may be that the 
mortgage would, in most cases, rank in advance of any 
claim by the arresting party, but in some jurisdictions 
that would not be so in respect of some claims.  In 
addition there was potential harm to the bank’s 
reputation if, having arrested the vessel it then allowed 
it to sail without P&I cover of any kind.
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Conclusion

Conclusion:

– Mortgagee will not be entitled to arrest, sell 
privately or enforce other rights inconsistent 
with third party rights over the vessel/cargo 
unless either:

(1) Mortgagee has entered contract which impairs 
security of the mortgagee; or

(2) Owner unwilling or unable to perform contract.

Re-examination by Court of Appeal?
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