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Introduction 

The Admiralty Court in London has a long and illustrious history as the pre-eminent forum for the 
resolution of maritime disputes.  It is probably the best known and best respected such forum in 
the World.  The Court’s rules and procedures have evolved over the years, decades, and even 
centuries, as the maritime industry it serves has changed.  Now, in the digital age, is further change 
required? A specialist Court requires specialist rules. Such specialist rules can become divorced from 
the mainstream, and can stand unscrutinised and unchallenged for long periods. Do the current 
rules require correction or change? Moreover, such specialist rules can appear arcane and can trip 
up the unwary as various recent cases have shown – what lessons should be learned? 

Discussion and debate will focus on the following: 

 “MSC Prestige” c/w “Samco Europe”: a case study to illustrate the suitability of the existing 

procedures in a digital age 

 Digital data at sea: what can now be done with what 

 Course corrections: some (perceived) problems with Admiralty procedure, and what could, 

should, and will be done to put them right 

 Recent cases concerning the commencement of collision proceedings (“Theresa Libra”, 

“Stolt Kestrel”, “CDE v Surewind”, “Styliani Z”, “Melissa K”) 

 
Part A 

Darryl Kennard 
“MSC Prestige” c/w “Samco Europe” 

The suitability of the existing procedures in a digital era 
 

Part B 
Dr Neil Baines 

Digital data at sea: What can be done with what – (Audio visual presentation) 
 

Part C 
Mark Jones 

Course Corrections:  Some problems with Admiralty procedure, and what could, should, and will 
be done to put them right 

 
Part D 

Richard Sarll 
Recent cases concerning the time limit for commencing collision proceedings 

 
Part E -  Appendix 1 

Course Corrections some problems with Admiralty procedure and what could, should, and will be 

done to put them right. 

                                                          Part F - Curricula Vitae 
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“MSC Prestige” c/w “Samco Europe” 

The suitability of the existing procedures in a digital era 
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“MSC Prestige” c/w “Samco Europe”

The suitability of the existing procedures in a digital age

Darryl Kennard

LONDON
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SÃO PAULO

SINGAPORE

WWW.THOMASCOOPERLAW.COM[

Traditional art of the collision investigation

1. Dispatch marine investigator to interview your crew / take statements.

2. His/her role was to establish how two ships came to be in the same place at the 

same time. 

3. The accounts of the crew were invariably hazy, flexible and evidence often had to 

be coaxed out of them. 

4. The challenge was to tie their accounts in with:-

a. Ship’s contemporaneous evidence, such as chart positions, deck and engine 

logs, bell books, engine logger, echo sounder, GPS log, etc. 

b. Visual observations on lights etc

5. Their accounts had to work together and be possible (crash stop astern data). 

The suitability of the existing procedures in a digital age
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Traditional art of the collision investigation

Collision investigator also had to work with:-

a. whatever reliable evidence may have been available about the movements 

of the other vessel

b. Speed and angle of blow survey

The suitability of the existing procedures in a digital age

The suitability of the existing procedures in a digital age
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The golden rule:

The story must work – The two tracks must lead to a collision

The collision plot – A drawing done by hand and to scale of the tracks of the two 

vessel in the lead up to collision. 

The whole process was an art, with often a genuine latitude for creativity.

The suitability of the existing procedures in a digital age

How we currently prepare collision cases for trial reflects this.

1. The collision statement of case (or PA, as it was know) contains a series 

questions that are designed carefully to pin down each parties’ narrative of the 

collision before they have had the benefit of seeing the other sides’ case. Once, 

pleaded, their case was cast in stone. 

2. The witness evidence. This was usually craftedcarefully, so as to leave room to 

manouevre.

3. The collision judgments. Pre the digital age, they were primarily concerned with 

determining how the collision occurred as a matter of fact. How liability was then 

to be apportioned took up much fewer pages.

Is this process the most cost effective and fair way to determine collisions in this 

digital age?

The suitability of the existing procedures in a digital age
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The suitability of the existing procedures in a digital age

The suitability of the existing procedures in a digital age
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The suitability of the existing procedures in a digital age

9

MP is making 23.5 knots

SE is making 16 knots

“MSC Prestige” c/w “Samco Europe”

The collision investigation – now a science rather than an art

1. Interrogate publicly available AIS data

2. Interrogate VDR and ECDIS

3. Interview Master and crew to take statements, already knowing what has 

happened.

The suitability of the existing procedures in a digital age
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“MSC Prestige” c/w “Samco Europe”

1. Collision Statement of Case

2. Disclosure – exchange digital evidence

3. Exchange of witness statements, but no live witnesses at trial 

4. No experts required

5. Agree transcript of VHF exchanges, bundle of radar shots

6. Agree plot

The suitability of the existing procedures in a digital age

The suitability of the existing procedures in a digital age
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“MSC Prestige” c/w “Samco Europe”

1. Incontrovertible digital evidence led to agreed set of facts.

2. Less weight than might otherwise have been the case was attached to:-

a. Factual assertions in Collision Statement of Case

b. Deck log entries, contemporaneous evidence and SOF

c. Witness statements

The suitability of the existing procedures in a digital age

“MSC Prestige” 

1. Alters to starboard from 101°to 107°(by 6°) at C-11, when SE was 7.35 miles 

distant

2. Alters more substantially to starboard as from C-7, when SE was  4.65 miles 

distant

3. Contacted SE on VHF at C-5 to agree ‘red to red’

4. Continued to alter to starboard, until shortly before the collision

5. Received 2nd VHF conversation at C-4 

The suitability of the existing procedures in a digital age
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“Samco Europe”

1. Alters to port by 5° at C-7.5 when MP was 4.3 miles distant

2. Alters gently to port as from C-6, when SE was  4 miles distant

3. Received VHF call from MP at C-5 to agree ‘red to red’

4. Continued to alter to port with a gentle rate of turn until shortly before the collision

5. Initiated 2nd VHF conversation

The suitability of the existing procedures in a digital age

The suitability of the existing procedures in a digital age

16
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“MSC Prestige” c/w “Samco Europe”

1. The alteration by MP by 6°to starboard – insufficient, as this still left to SE off 

starboard bow of MP.

2. The second alteration – not substantial enough and, critically, it resulted SE ARPA 

providing a confusing picture

3. The SE’s alteration to port was made as a consequence of MP failure to make an 

earlier and substantial alteration to starboard

The suitability of the existing procedures in a digital age

18
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The suitability of the existing procedures in a digital age

19

The suitability of the existing procedures in a digital age

“MSC Prestige” c/w “Samco Europe”

Audio recordings in the VDR enable the judge to get a much deeper understanding of 

how the collision has occurred. This included:-

1. The record bridge conversations

2. Choice of music!

3. Helm and engine orders

4. VHF conversations

How long before audio/visual recordings are captured by VDR?
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The suitability of the existing procedures in a digital age

“MSC Prestige” c/w “Samco Europe”

MP: Red to red please

SE : Please repeat

MP : We'll pass red to red

SE : Ah yes, I've already altered to Port. Thank you.

MP : Thank you.

The suitability of the existing procedures in a digital age

“MSC Prestige” c/w “Samco Europe”

SE : MP, you're not giving me any CPA, I'm altering to port. I'm still getting this 

just 1 cable. Are you altering?

MP : I'm going to starboard right now, starboard. 

SE : I'm altering to port, you're coming to starboard, you're coming towards me.

MP : I told red to red.

SE : For red to red you have to alter to port.

MP : Yeah OK, I maintain my course, you go to port please.
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The suitability of the existing procedures in a digital age

Some concluding thoughts

1. Events can be reconstructed forensically with precision

2. Navigation is to be assessed objectively

3. MP c/w SE demonstrate that facts can be agreed

4. Does the current collision procedure need updating?

The big question:-

Can it be improved and help keep England as the preferred jurisdiction for 

collision matters?

LONDON
MADRID
PARIS
PIRAEUS
SÃO PAULO
SINGAPORE
WWW.THOMASCOOPERLAW.COM

Darryl Kennard

Email:  darryl.kennard@thomascooperlaw.com

Direct:  +44 20 7390 2205

Mobile: +44 7788 581 452
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Digital data at sea: 

What can now be done with what

Presentation to London Shipping Law Centre

30th November 2016

Dr. Neil Baines

Managing Director

Avenca Limited

www.avenca.co.uk

avenca

Avenca Limited – Commercial in Confidence

Overview

 Sources of data (including VDR/S-VDR)

 How to ensure that you’ve got data

 What to do if you’ve not got data (or it’s poor quality)

 How to replay/analyse data -

• Manufacturer’s replay software

• MADAS – Marine Accident Data Analysis Suite Software

 More Advanced Analysis

http://www.avenca.co.uk/
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Some Possible Sources of Data –

Equipment Types

 Voyage Data Recorders (VDRs)
• Considerable number of parameters measured

• Data available for at least last 12 hours. (new systems 48 hours/30 days). 

 Simplified Voyage Data Recorders (S-VDRs)
• Fitted to older cargo ships of 3000GT and above on international voyages

• Almost as much data as for VDR

 AIS
• Shore or satellite based recording of AIS transponder signals from vessels

• Coverage may be patchy (either only close to shore, or when satellite passes over)

• Vessels can turn their AIS transponders on/off

• Useful for incidents involving more than 1 ship

 Electronic Chart and Display Information Systems 
(ECDIS)

• Provides last 12 hours positional info (and possibly longer – on “voyage” log) 

• ECDIS replay of data – can’t generally guarantee it is what was being seen on bridge

 Vessel Traffic Management Systems (VTMS)
• Cover large/busy port areas

• No international spec – MCA Guidance Note : MGN238.

• May store Radar, AIS, CCTV, Met/Hydro, VHF data

• IALA recommend data archived for min 30 days on removable media

 Other sources – e.g. GPS, machinery and process monitoring systems etc...

avenca

Avenca Limited – Commercial in Confidence

What data do VDRs record? 
IMO Performance Requirements Specification : A.861 (20):1997

A.861(20)

REF
DATA ITEM

5.4.1 Date & time

5.4.2 Ship’s position

5.4.3 Speed (through water or over ground)

5.4.4 Heading

5.4.5 Bridge Audio

5.4.6 Comms. Audio

5.4.7 Radar data- post display selection

5.4.8 Water depth

5.4.9 Main alarms

5.4.10 Rudder order & response

5.4.11 Engine order & response

5.4.12 Hull openings status

5.4.13 Watertight & fire door status

5.4.14 Acceleration & hull stresses

5.4.15 Wind speed & direction
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Differences between 

VDR and S-VDR

Interface 
VDR SVDR 

Date and Time   

Ship’s Position   

Speed   

Heading   

Bridge Audio   

Communications Audio   

Radar Data – post-display selection 

  

 Unless 
‘impossible’ 

AIS  If no Radar 

Echo Sounder  

Main Alarms  

Rudder Order and Response  

Engine Order and Response  

Hull Openings (doors) status  

Watertight and fire door status  

Accelerations and Hull Stresses  

Wind Speed and Direction  

  

Only if the data 
is available in 
accordance 

with the 
international 

digital interface 
standard (IEC 

61162) 

 

 

 Simplified or 

S-VDR : 
retro-fitted to 

non-passenger 

ships > 3000GT 

constructed 

before 

1st July 2002.

avenca

Avenca Limited – Commercial in Confidence

“New” VDR Regulations

 Came into force from 1st July 2014

 NOT retrospective (very slow take up; some indications that owners 
with old VDRs replaced them before deadline, to avoid additional 
expense of fitting new system)

 Recording Media changes : 

• Rigid and float free capsules (retain last 48 hours’ data)

• Long term storage medium (retain last 30 days’ data)

 Additional inputs

• Two radars

• AIS

• ECDIS (screenshots and info on chart in use)

• Electronic logbook

• Rolling motion (if inclinometer sensor fitted)
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Why is no VDR Data Available 

following an incident? 

 Original Existing IMO Specification only requires that 

data is retained for 12 hours before it is overwritten

 If no one takes any action to save the data within 12 hours of 

an incident, data relating to incident can be overwritten. 

 VDR not in daily use (unlike radar, ECDIS etc)

 Crew may not even know where the VDR is

 VDR probably not fully functional when accident occurs

 Large number of VDR manufacturers and models

• 25+ manufacturers; most now on 2nd/3rd or even 4th

generation model

 No standardised way of saving data 

 Crew don’t know how to (or maybe want to!) save data

avenca

Avenca Limited – Commercial in Confidence

What to do following an accident

 Less than 12 hours since the incident –

• Check if anyone pressed the “Save button” (if fitted)

• If not – get someone to press “Save button” asap

• Note : On some VDRs, pressing “Save button” more than 

once, will overwrite previously saved data. 

 More than 12 hours since the incident –

• Find out whether particular VDR stores more than 12 hrs data

• If not, ensure that VDR is turned off as quickly as possible

• Tip : If power is just cut off, the system will carry on recording 

audio for another 2 hours. 

• Look for other possible sources of digital data : 

 ECDIS, AIS, VTS, CCTV, Machinery monitoring systems
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What to do if there’s no data?

Data Recovery/Cleaning

 Many Older VDRs only retain data for 12 hours

• Data is often overwritten before it can be downloaded

• Avenca can advise on the likelihood of post-incident data availability

 If overwritten - may be a chance of recovery 

• Depends upon:

 Type of VDR/options fitted

 Time after incident that recording stopped

• There’s a range of standard VDR file storage formats etc 

• Can evaluate the feasibility, and recover data where possible

 If some of data not recorded –

• There may be other sources (AIS, GPS, ECDIS, VTS etc). 

• Data from different sources can be merged. 

 If data not recorded 100% correctly –

• May be possible to “clean up” what has been recorded.

avenca

Avenca Limited – Commercial in Confidence

Audio – Noise Reduction / 

Signal Enhancement  & Data Export

Before After

Digital Signal 

Processing

 Audio can be supplied as industry standard “wav” files

 Facilitates transcription and/or translation on any PC
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Audio Enhancement Example 1 –

Background Noise Removal

Before

After

avenca

Avenca Limited – Commercial in Confidence

Audio Enhancement Example 2 –

VHF Radio Suppression

 VHF signal is recorded by VDR

 Mic signal picks up the audio from the VHF radio 

speaker

 Avenca have developed a technique to digitally 

remove the radio noise from the mic signal
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How to Replay VDR Data (1) -

Manufacturer’s Replay Software

 Every VDR has different replay software

 Each has different features, and foibles

• e.g. some replay one mic at a time, others only replay all mics 

at once; hardly any provide replay on a nautical chart

 Often VDR data can’t initially be replayed using 

manufacturer’s replay software

 There is a wide range of manufacturer’s software 

(and associated foibles!)

 We have assisted clients by either : 

• Supplying a working version

• Replaying the data and supplying a video – which can then be 

replayed on any PC. 

avenca

Avenca Limited – Commercial in Confidence

How to Replay VDR Data (1) -

MADAS - Some Examples
 Requirement to be able to Combine and Replay data 

from any VDR(s), and/or AIS, ECDIS, VTS, or CCTV/video 
data.

 Plot vessel(s) track(s) on charts, with synchronised 
displays of radar(s), and other measured values, 
multichannel audio, and/or CCTV/video data.

 To meet these requirements, Avenca developed MADAS

 System was shaped, and now being used, by MAIB and 
NTSB (and other national investigators)

 Examples (videos) of use : 

• Cosco Busan (VDR + AIS) (NTSB)

• Tanker passing through Singapore Straits (VDR/radar)

• Grand Rodosi (VDR + VTS) (ATSB) 

• Atalanta of Chester/Hanne Knutsen 
(VDR,AIS,GPS,Video) (MCA)

 Examples show the value of being able to 

• Plot data on chart

• Overlay radar data

• Merge data from two sources (e.g. VDR and AIS/GPS, and/or 
video)

 Video of replay can be replayed on any PC

../../../../vdr-related videos etc/NTSB_0001.wmv
../../../../vdr-related videos etc/MO2010008_Animation.wmv
../../../../vdr-related videos etc/HanneKnutsenShortReplay7-1.wmv
../../../../vdr-related videos etc/tanker singapore straits.avi
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Other Replay Features

 Trend Graph : 

• Multiparameter plots

• Cursor linked to main  

MADAS replay

 Gauges and Bar Graphs

• Real time display of order 

and response

• Ideal for rudders, azipods, 

engines etc. 

 Alarms and Doors

• “Real time” status updates

• Can configure what is shown

avenca

Avenca Limited – Commercial in Confidence

More Advanced Analysis –

e.g. Power Operated Door Movements

 Different classes of power operated watertight doors : 

Door 

Category

Operational Requirements

A Door can be left open at sea.

B Door can be left open while an authorised person is working in an 

adjacent compartment.

C Door to be kept closed whenever the vessel is at sea, except to allow 

sufficient time for the through-passage of an authorised person.

 Wrote software to detect doors which are either : 

 left open too long

 not opened for long enough to have fully opened before being shut. 

 For each door

• Software had to know : Type of door; ship location; door status; time

• Could then detect door open/close events, and the associated 

timings.
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Watertight Door Timings –

Sample of Results for Cruise Ship

Worst 

Case 

Door

Best 

Case 

Door

avenca

Avenca Limited – Commercial in Confidence

Watertight Door Timings 

– Summary of Results for Cruise Ship

 Sample of typical results for Best and Worst performing doors : 

Door Location Cat.

Percentages of total openings for door

Too long% Short % Error %

WORST B 28.81% 57.63% 86.44%

BEST B 20.00% 4.00% 24.00%

 Too long – the door has been left open for more than 5 minutes

 Too short – the door has been opened and closed in less than 75% of the normal 

time to fully open and close the door. 

 Error% - the % of cases which are either “too long” or “too short”

 Correct% - the % of cases which are not in “error”.
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Summary

 Wide range of digital data sources available –

VDR, S-VDR, ECDIS, AIS, VTS, GPS, CCTV etc. 

 But… 

• Data may not be available 

• Data may not be good quality

 Possible Strategies –

• Data Recovery

• Data Cleansing

• Merge Data from Different Sources

 Replay/Analysis –

• Important to be able to merge/fuse different data sources

• Can analyse more than navigation-related aspects. 
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Some problems with Admiralty procedure, and what could, 
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Course Corrections
Some problems with Admiralty procedure, and what 
could, should, and will be done to put them right

Mark Jones

www.st-philipsstone.com

A Mysterious Beast …
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A deviation: The LOF Form

www.st-philipsstone.com

Who is party to the LOF?
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www.st-philipsstone.com

► The LOF Form

»Box 2

»Box 9

»Clause K

www.st-philipsstone.com

The LSSA Clauses

Clause 3 ‘Definitions’
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www.st-philipsstone.com

The International Convention on Salvage 1989

Article 6.2

(N.B. Article 6.2 has the force of law in England pursuant to 

s.224 of the Merchant Shipping Act 1995.) 

www.st-philipsstone.com

All Admiralty lawyers know that ‘Owners’ in the LOF contract 

and the Salvage Convention includes ‘someone who was not 

an owner but was sufficiently interested in the cargo so as to 

be liable in salvage’

… Wrong
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The “ATLANTIK CONFIDENCE”

www.st-philipsstone.com

The 1976 Convention

Article 11(2)

Article 14

(N.B. The 1976 Convention has the force of law in England 

pursuant to s.185(1) of the Merchant Shipping Act 1995.)
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The “ATLANTIK CONFIDENCE”

[2013] EWHC 1904 (Comm); [2013] 2 Lloyd's Rep 535

Per Simon J:

… No constituting the fund by guarantee under 

English law

www.st-philipsstone.com

CPR 61.11 (18)-(21)

& 

PD 61 §10.10 – 10.13
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‘It cannot be done’

Griggs, Limitation of Liability for Maritime Claims, 4th ed

Fogarty, Merchant Shipping Legislation, 2nd ed (2004)

Jackson, The Enforcement of Maritime Claims, 4th ed (2005)

Meeson & Kimbell, Admiralty Jurisdiction and Practice, 4th ed 

(2011)

www.st-philipsstone.com

 Confused Australians

► Barde AS v Abb Power Systems [1995] FCA 1602 

(Federal Court of Australia)

► Newcastle Port Corpn v Pevitt (The Robert Whitmore)

[2004] 2 Lloyd's Rep 47, the Supreme Court of New 

South Wales (Palmer J)
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Dania Shipping Co v MSC Mediterranean 

Shipping Co SA [2012] Fo 255 unrep’d (Teare J)

… But White Book doubts?

www.st-philipsstone.com

Cosmotrade SA v Kairos Shipping Ltd (the 

“ATLANTIK CONFIDENCE”) [2014] EWCA Civ 

217; [2014] 1 WLR 3883 (Court of Appeal)

… You can constitute a fund by way of a 

guarantee.
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Article 11.2 imposes two conditions on the right to constitute a 

fund by producing a guarantee - the guarantee must be:

i.“acceptable under the legislation of the state party where the 

fund is constituted”; and

ii.“considered to be adequate by the court or other competent 

authority”.

www.st-philipsstone.com

New Rules required in CPR 61 & PD 61

… Perhaps not simple: Devil is in the detail 
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A misplaced reliance on tradition & A failure to note a change

vs.

The obvious meaning of Article 11.2

www.st-philipsstone.com

Collisions with Europeans
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Brussels I Regulation (Recast)

 Article 4(1)

 Article 5(1)

 Article 7(2)

 Article 71

www.st-philipsstone.com

Collision Convention 1952

 Article 1

 Article 8
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CPR 61.4(7)

& 

Admiralty & Commercial Court Guide, §N.5.3

www.st-philipsstone.com

Senior Courts Act 1981

Section 22
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The Po [1991] 2 Lloyd’s Rep 206 (CA)

www.st-philipsstone.com

Curing the problem

1)The Senior Courts Act 1981

2)The Po

3)CPR 61 & PD 61
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The (Proposed) New Fast Track Procedures for Collision 

Cases

(where VDR data is available)

www.st-philipsstone.com

Too radical?

1)Jettison Collision Statements of Case

2)Early disclosure & inspection of VDR data even if only one 

party has it
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“‘electronic track data’ means a digital or electronic recording 

of the track of a vessel (including any associated visual or 

aural recordings) as recorded by, for example, ship or shore-

based AIS, ECDIS, or a voyage data recorder.”

www.st-philipsstone.com

Preservation of Electronic Track Data
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Pre-Action Disclosure & Inspection of 

Electronic Track Data

Expectation of universal disclosure of ETD

Expectation of reciprocal inspection only if each 

party has ETD in its control 

www.st-philipsstone.com

Early Disclosure & Inspection of Electronic Track Data

Compulsory universal disclosure of ETD within 21 days of 

Acknowledgment of Service

Compulsory reciprocal inspection within 7 days of request 

only if each party has ETD in its control
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Collision Statements of Case as normal

… a unique procedure is retained

www.st-philipsstone.com

Case Management when Electronic Track Data is available
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A Menu of Directions

www.st-philipsstone.com

Admiralty Solicitors Group Form of Agreement

for

Fast Track Procedures in Collision Claims
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“This is how it has always been done” must never be the 

end of the debate



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Part D 
 

Recent cases concerning the time limit for commencing 
collision proceedings 

 
Richard Sarll 

 
 



29/11/2016

1

Recent cases concerning 
the time limit for commencing 

collision proceedings

Richard Sarll

Theresa Libra v MSC Pamela [2013] 2 LR 596 (Teare J)

Stolt Kestrel v Niyazi S [2014] 2 LR 483 (Hamblen J)

CDE v Sure Wind Marine [2015] 2 LR 268 (Jervis Kay QC, 
Admiralty Registrar)

Stolt Kestrel v Niyazi S, CDE v Sure Wind Marine [2016] 1 LR 126 
(CA)

The Styliani Z [2015] EWHC 2153 (Jervis Kay QC, Admiralty 
Registrar)

The Styliani Z [2016] 1 LR 395 (Teare J)

The Melissa K v The Tomsk [2016] 1 LR 503 (Males J)

2



29/11/2016

2

S. 190, MSA 1995

(3) Subject to subsections (5) and (6) below, no proceedings to which this section applies shall be 
brought after the period of two years from the date when –

(a) the damage or loss was caused; or 

(b) the loss of life or injury was suffered.

...

(5)   Any court having jurisdiction in such proceedings may, in accordance with rules of court, 
extend the period allowed for bringing proceedings to such extent and on such conditions as 
it thinks fit.  [The discretionary limb]

(6)   Any such court, if satisfied that there has not been during any period allowed for bringing 
proceedings any reasonable opportunity of arresting the defendant ship within –

(a) the jurisdiction of the court, or 

(b) the territorial sea of the country to which the plaintiff’s ship belongs or in which the 
plaintiff resides or has his principal place of business, 

shall extend the period allowed for bringing proceedings to an extent sufficient to give 
reasonable opportunity of so arresting the ship.  [The mandatory limb]

3

Application of time limit

S. 190(1) 

“This section applies to any proceedings to enforce any claim or lien against a ship or her 
owners –

(a) in respect of damage or loss caused by the fault of that ship to another ship, its cargo 
or freight or any property on board it; or 

(b) for damages for loss of life or personal injury caused by the fault of that ship to any 
person on board another ship”

4
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Application of time limit-
points to note

• Applies to the claims of both ships in the collision, whether innocent or guilty.

• Applies to sistership proceedings – Stolt Kestrel v Niyazi S.

• Applies to contactual claims under settlement agreements – Theresa Libra v MSC 
Pamela.  

• Does not preclude entitlement to raise claim by equitable set-off, even if claim not 
commenced in time – The Fairplay XIV; MIOM 1 Ltd v Sea Echo ENE (No 2)

• Relevant both to applications to extend time for bringing proceedings and to 
applications to extend the period of validity of the claim form – Melissa K v Tomsk.

• In personal injury claims, only applies to proceedings to enforce a claim for 
damages against vessel’s owners where the fault of that vessel has caused injury to 
a person on board another ship: The Niceto de Larringago; The Baltic Carrier v 
The Flinterdam

• Applies to cargo interests’ claim for recovery of their proportion of general 
average, if the owner of the carrying vessel is not claiming for itself and on behalf 
of cargo interests the whole of any GA expenditure - see Lowndes & Rudolf at 
para. 50.100.

5

The mandatory limb - history

• Mandatory limb borne out of the Brussels Convention 1910.

• The travaux préparatoires make clear that the adoption of a prescription period was 
prompted by, amongst others, the law of England & Wales which, unlike e.g. France, did 
not lay down any time limit. Instead, it relied on laches.

• Whilst the British delegate was willing to recommend a time limit, he saw difficulty in 
the proposal that national laws be left to regulate what might constitute an interruption 
or suspension of the prescription period.

• Hence, Brussels Convention 1910 provides:

‘The High Contracting Parties reserve to themselves the right to provide, by legislation 
in their respective countries, that the said periods shall be extended in cases where it 
has not been possible to arrest the defendant vessel in the territorial waters of the State 
in which the plaintiff has his domicile or principal place of business.’

• Enacted in section 8, Maritime Conventions Act 1911, adding the further provision 
regarding reasonable opportunity for arresting within the jurisdiction of the court.

• Re-enacted in section 190(6), Merchant Shipping Act 1995.

6
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Effect of the mandatory limb

• Onus upon claimant in demonstrating that there has been no reasonable 
opportunity of arresting the defendant ship within-

(a) the jurisdiction of the court; or 

(b) the territorial sea of the country to which the plaintiff’s ship belongs 
or in which the plaintiff resides or has his principal place of business.

• If so, Court is obliged to extend time.

• Reasonable opportunity is a fact-sensitive question.

• Applies not only to the delinquent vessel, but also provides right of 
extension for purposes of proceeding under the sistership jurisdiction –
Stolt Kestrel.

• Only applies in relation to claims in rem, not to claims in personam – Stolt
Kestrel.  

• Does not apply where there has been contractual security whereby the 
parties have agreed not to arrest the other’s vessel – Melissa K v Tomsk.

7

The discretionary limb – history

• Forms no part of Brussels Convention 1910.

• Inclusion of discretionary limb added during debate upon Maritime Conventions Bill in 1911.

• Enacted as section 8, Maritime Conventions Act 1911.

• Re-enacted as section 190(5), Merchant Shipping Act 1995.

• Both s. 8, MCA 1911 and s. 190(5), MSA 1995 refer to “rules of court”, but no such rules have 
ever been issued.  

• Exercise of s. 8, MCA 1911 followed the approach to applications for extensions of validity of 
writs under RSC O. 6, r. 8.

• In The Al Tabith and the Alanfushi, a decision on s. 8, MCA 1911, the CA endorsed a two-
stage test:

– At first stage the Claimant normally must demonstrate good reason for the failure to 
issue proceedings in time.

– If good reason can be shown, the judge must go on, at stage two, to a general exercise 
of a discretion involving a consideration of all the circumstances including the balance of 
prejudice or hardship.

• In Stolt Kestrel v Niyazi S the CA has confirmed that this remains the correct test.

• Applies both to in rem proceedings and to in personam proceedings – Stolt Kestrel. 

8
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Discretionary limb – first stage: good 
reason
• Ordinarily a good reason must be shown why proceedings have not been 

brought within the two-year limitation period (or why a claim form has not 
been served within its initial period of validity).

• A good reason cannot be defined and must depend on all the 
circumstances of the case. 

9

Good reason Bad reason 

Agreement in unusual and 
clumsy terms – Pearl of Jebel 
Ali 

Mere carelessness

Parties were in negotiations 
and C was actively  misled  -
The Mouna

Parties were merely in 
negotiations – Al Tabith, CDE v 
Sure Wind

Parties were working out the 
settlement agreement and C 
was waiting on D’s response to 
vouchers – Theresa Libra

Discretionary limb: second stage:
general exercise of discretion

• It is only if such good reason can be shown that the second 
question arises, whether as a matter of discretion to grant 
the requested extension. 

• This involves, among other things, weighing the balance of 
hardship to the claimant if an extension is refused against 
the hardship to the defendant if it is granted.

• Promptness in bringing application is a relevant 
consideration – CDE v Sure Wind Marine. 

10
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Distinction between an action in rem
and action in personam

• There are important differences between in rem proceedings and in 
personam proceedings, including as to:

– Period for service

– Methods available for service

– Ability to serve out of jurisdiction

– Ability to arrest

• The differences are central to the decisions in Stolt Kestrel and Styliani Z.

• In Styliani Z the issuance of an in personam claim form  instead of an in 
rem claim form could be cured under CPR 3.10 or CPR 17.

• But in Stolt Kestrel the problem would have remained that, assuming the 
claim form had indeed been in personam, it had still not been served 
within the period applicable to in personam claim forms.

• Important to be sure of the right form of process!

11

The observations of Tomlinson LJ in Stolt
Kestrel on The Indian Grace (No. 2) 

• The speech of Lord Steyn in The Indian Grace (No. 2) was understood by many 
commentators as laying down a general principle that an action in rem is an action against 
the shipowner from the moment that the Admiralty Court is seised with jurisdiction.

• By contrast, the traditional analysis of the nature of the Admiralty action in rem is that it is 
not at the time of inception an action between the same parties as an action in personam.  It 
will only become an action between the same parties when and if a shipowner chooses to 
appear in the action and defend it – The Nordglimt.

• In Stolt Kestrel an in rem claim form had been brought in time, but an in personam claim 
form had not.  One argument was that, irrespective of the form of claim form, be it in rem or 
in personam, in reality it is the same party being sued, i.e. the owner of the vessel named in 
the claim form – The Indian Grace (No.2).  It was therefore argued that proceedings had 
been brought against the shipowner in time.

• The argument was dismissed on the basis that different proceedings were commenced by the 
in personam claim form and by the in rem claim form; the relevant enquiry was simply 
whether the in personam claim form was issued in time (which it was not).  

• However, Tomlinson LJ went on to consider the speech of Lord Steyn in The Indian Grace 
(No.2) and suggested that the decision should be regarded as one only on the ambit of 
section 34 of the CJJA 1982, and that the traditional analysis remained valid.

12
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Final points

These cases show:

• The potential importance of a Collision Jurisdiction 
Agreement being in place.

• Identification of the correct claim form to use.

• Care in drafting any extensions of time and taking note of 
what is proposed (issued and served, or just issued?)

• Care in drafting a collision settlement agreement regarding 
liability.  

• Need for an effective system of reminders.

13
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Notes

Course Materials 

A: The LOF Form

Box 2: “Property to be salved

 The vessel  INSERT NAME

 her cargo freight bunkers stores and any other property thereon but excluding the personal effects 
or baggage of passengers master or crew

 (referred to in this agreement as “the property”)”

Box 9: “Captain

 or other person signing for and on behalf of the property

 Signature [……………….]”

K: “Scope of authority: The Master or other person signing this agreement on behalf of the property 
identified in Box 2 enters into this agreement as agent for the respective owners thereof and binds 
each (but not the one for the other or himself personally) to the due performance thereof.”

B: The LSSA Clauses

“3 Definitions

In the Agreement and unless there is an express provision to the contrary:

…

3.6 “Owners” means the owners of the property referred to in box 2 of the Agreement

…”

C: The International Convention on Salvage 1989

Article 6.2:

“The master shall have the authority to conclude contracts for salvage operations on behalf 
of the owner of the vessel. The master or the owner of the vessel shall have the authority to 
conclude such contracts on behalf of the owner of the property on board the vessel.”

(Article 6.2 has the force of law in England pursuant to s.224 of the Merchant Shipping Act 1995.) 

D: International Convention on Limitation of Liability for Maritime Claims 1976

Article 11:

“1. Any person alleged to be liable may constitute a fund with the court or other competent 
authority in any state party in which legal proceedings are instituted in respect of claims 
subject to limitation. The fund shall be constituted in the sum of such of the amounts set out 
in articles 6 and 7 as are applicable to claims for which that person may be liable, together 
with interest thereon from the date of the occurrence giving rise to the liability until the 
date of the constitution of the fund. Any fund thus constituted shall be available only for the 
payment of claims in respect of which limitation of liability can be invoked.

“2. A fund may be constituted, either by depositing the sum, or by producing a guarantee 
acceptable under the legislation of the state party where the fund is constituted and 
considered to be adequate by the court or other competent authority.

“3. A fund constituted by one of the persons mentioned in paragraph (1)(a), (b) or (c) or 
paragraph 2 of article 9 or his insurer shall be deemed constituted by all persons mentioned 
in paragraph (1)(a), (b) or (c) or paragraph 2, respectively.”

Article 14:

“Subject to the provisions of this Chapter the rules relating to the constitution and distribution 
of a limitation fund, and all rules of procedure in connection therewith, shall be governed by 
the law of the state party in which the fund is constituted.”
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N.B. Section185(1) of the Merchant Shipping Act 1995:

“The provisions of the Convention on Limitation of Liability for Maritime Claims 1976 as set 
out in Part I of Schedule 7 (in this section and Part II of that Schedule referred to as ‘the 
Convention’) shall have the force of law in the United Kingdom.”

E: CPR 61.11(18)-(21)

“…

(18) The claimant may constitute a limitation fund by making a payment into court.

(19) A limitation fund may be established before or after a limitation claim has been started.

(20) If a limitation claim is not commenced within 75 days after the date the fund was established –

(a) the fund will lapse; and

(b) all money in court (including interest) will be repaid to the person who made the payment 
into court.

(21) Money paid into court under paragraph (18) will not be paid out except under an order of the 
court.

…”

F: PD 61 §§10.10 – 10.13

“…

10.10 Where a limitation fund is established, it must be –

(1) the sterling equivalent of the number of special drawing rights to which the claimant claims 
to be entitled to limit his liability under the Merchant Shipping Act 1995; together with

(2) interest from the date of the occurrence giving rise to his liability to the date of payment into 
court.

10.11 Where the claimant does not know the sterling equivalent referred to in paragraph 10.10(1) on 
the date of payment into court he may –

(1) calculate it on the basis of the latest available published sterling equivalent of a special 
drawing right as fixed by the International Monetary Fund; and

(2) in the event of the sterling equivalent of a special drawing right on the date of payment into 
court being different from that used for calculating the amount of that payment into court 
the claimant may –

(a) make up any deficiency by making a further payment into court which, if made within 14 days 
after the payment into court, will be treated, except for the purpose of the rules relating to 
the accrual of interest on money paid into court, as if made on the date of that payment into 
court; or

(b) apply to the court for payment out of any excess amount (together with any interest accrued) 
paid into court.

10.12 An application under paragraph 10.11(2)(b) –

(1) may be made without notice to any party; and

(2) must be supported by evidence proving, to the satisfaction of the court, the sterling equivalent 
of the appropriate number of special drawing rights on the date of payment into court.

10.13 The claimant must give notice in writing to every named defendant of –

(1) any payment into court specifying –

(a) the date of the payment in;

(b) the amount paid in;

(c) the amount and rate of interest included; and

(d) the period to which it relates; and

(2) any excess amount (and interest) paid out to him under paragraph 10.11(2)(b).

…”
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G: Cosmotrade SA v Kairos Shipping Ltd (the “ATLANTIK CONFIDENCE”)

[2014] EWCA Civ 217; [2014] 1 WLR 3883

Per Gloster LJ (with whom Rimer LJ and Beatson LJ agreed):

“23 In my judgment the judge was wrong to reach the conclusion which he did and to hold 
that a limitation fund could not be constituted by means of a guarantee, and in particular a 
Club LOU. The error in his analysis was to take as his starting point the proposition that he 
would have expected to find clear wording permitting the provision of a guarantee “if such a 
change to the long-standing previous practice were to be made”, rather than focusing on the 
meaning and effect of article 11.2. …

24 … the correct starting point of the analysis is the construction of article 11.2 —as incorporated 
into United Kingdom law by the 1995 Act—in its proper context.”

…

28 The ordinary meaning of the words could not be clearer. The “either … or” structure of this 
provision indicates that the party constituting the fund has a choice, ie whether to deposit the 
sum or to produce a guarantee. The choice of which method to employ is that of the party 
constituting the fund….”

H: Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 
December 2012 on jurisdiction and the recognition and enforcement of judgments in 
civil and commercial matters (recast)

“Article 4

1. Subject to this Regulation, persons domiciled in a Member State shall, whatever their 
nationality, be sued in the courts of that Member State.

…

 Article 5

1. Persons domiciled in a Member State may be sued in the courts of another Member State 
only by virtue of the rules set out in Sections 2 to 7 of this Chapter.

…

Article 7

A person domiciled in a Member State may be sued in another Member State:

…

(2) in matters relating to tort, delict or quasi-delict, in the courts for the place where 
the harmful event occurred or may occur;

…

Article 71

1. This Regulation shall not affect any conventions to which the Member States are parties and 
which, in relation to particular matters, govern jurisdiction or the recognition or enforcement 
of judgments.

2. With a view to its uniform interpretation, paragraph 1 shall be applied in the following 
manner:

(a) this Regulation shall not prevent a court of a Member State which is party to a convention on a 
particular matter from assuming jurisdiction in accordance with that convention, even where 
the defendant is domiciled in another Member State which is not party to that convention. 
The court hearing the action shall, in any event, apply Article 28 of this Regulation;

(b) judgments given in a Member State by a court in the exercise of jurisdiction provided for in 
a convention on a particular matter shall be recognised and enforced in the other Member 
States in accordance with this Regulation.

Where a convention on a particular matter to which both the Member State of origin and the 
Member State addressed are parties lays down conditions for the recognition or enforcement 
of judgments, those conditions shall apply. In any event, the provisions of this Regulation on 
recognition and enforcement of judgments may be applied.”
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I: 1952 International Convention for the Unification of Certain Rules concerning Civil 
Jurisdiction in matters of Collision

“ARTICLE 1

(1) An action for collision occurring between seagoing vessels, or between seagoing vessels 
and inland navigation craft, can only be introduced:

(a) either before the Court where the defendant has his habitual residence or a place of 
business;

(b) or before the Court of the place where arrest has been effected of the defendant ship or 
of any other ship belonging to the defendant which can be lawfully arrested, or where arrest 
could have been effected and bail or other security has been furnished;

(c) or before the Court of the place of collision when the collision has occurred within the 
limits of a port or in inland waters.

…

ARTICLE 8

The provisions of this Convention shall be applied as regards all persons interested when 
all the vessels concerned in any action belong to States of the High Contracting Parties. 
Provided always that:

(1) As regards persons interested who belong to a non-contracting State, the application 
of the above provisions may be made by each of the contracting States conditional upon 
reciprocity;

(2) Where all the persons interested belong to the same State as the court trying the case, the 
provisions of the national law and not of the Convention are applicable.”

J: CPR 61.4(7)

“(7) A claim form in a collision claim may not be served out of the jurisdiction unless –

(a) the case falls within section 22(2)(a), (b) or (c) of the Supreme Court Act 1981; or

(b) the defendant has submitted to or agreed to submit to the jurisdiction;

and the court gives permission in accordance with Section IV of Part 6.”

K: Admiralty & Commercial Court Guide

“N.5 The early stages of a Collision Claim

…

N5.3 Service of a claim form out of the jurisdiction in a collision claim (other than a claim 
in rem) is permitted in the circumstances identified in rule 61.4(7) only and the procedure set 
out in Appendix 15 of the Guide should be adapted accordingly.”

L: Senior Courts Act 1981

“22.— Restrictions on entertainment of actions in personam in collision and other similar 
cases.

(1) This section applies to any claim for damage, loss of life or personal injury arising out of—

(a) a collision between ships; or

(b) the carrying out of, or omission to carry out, a manoeuvre in the case of one or more of 
two or more ships; or

(c) non-compliance, on the part of one or more of two or more ships, with the collision 
regulations.

(2) The High Court shall not entertain any action in personam to enforce a claim to which 
this section applies unless—

(a) the defendant has his habitual residence or a place of business within England or Wales; or

(b) the cause of action arose within inland waters of England or Wales or within the limits of 
a port of England or Wales; or
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(c) an action arising out of the same incident or series of incidents is proceeding in the court 
or has been heard and determined in the court.

In this subsection—

“inland waters”includes any part of the sea adjacent to the coast of the United Kingdom 
certified by the Secretary of State to be waters falling by international law to be treated as 
within the territorial sovereignty of Her Majesty apart from the operation of that law in relation 
to territorial waters;

“port” means any port, harbour, river, estuary, haven, dock, canal or other place so long as a 
person or body of persons is empowered by or under an Act to make charges in respect of 
ships entering it or using the facilities therein, and “limits of a port” means the limits thereof 
as fixed by or under the Act in question or, as the case may be, by the relevant charter or 
custom;

“charges” means any charges with the exception of light dues, local light dues and any other 
charges in respect of lighthouses, buoys or beacons and of charges in respect of pilotage.

(3) The High Court shall not entertain any action in personam to enforce a claim to which this 
section applies until any proceedings previously brought by the plaintiff in any court outside 
England and Wales against the same defendant in respect of the same incident or series of 
incidents have been discontinued or otherwise come to an end.

(4) Subsections (2) and (3) shall apply to counterclaims (except counterclaims in proceedings 
arising out of the same incident or series of incidents) as they apply to actions, the references 
to the plaintiff and the defendant being for this purpose read as references to the plaintiff on 
the counterclaim and the defendant to the counterclaim respectively.

(5) Subsections (2) and (3) shall not apply to any action or counterclaim if the defendant 
thereto submits or has agreed to submit to the jurisdiction of the court.

(6) Subject to the provisions of subsection (3), the High Court shall have jurisdiction to 
entertain an action in personam to enforce a claim to which this section applies whenever 
any of the conditions specified in subsection (2)(a) to (c) is satisfied, and the rules of court 
relating to the service of process outside the jurisdiction shall make such provision as may 
appear to the rule-making authority to be appropriate having regard to the provisions of this 
subsection.

(7) Nothing in this section shall prevent an action which is brought in accordance with 
the provisions of this section in the High Court being transferred, in accordance with the 
enactments in that behalf, to some other court.

(8) For the avoidance of doubt it is hereby declared that this section applies in relation to 
the jurisdiction of the High Court not being Admiralty jurisdiction, as well as in relation to its 
Admiralty jurisdiction.”

M: The Po [1991] 2 Lloyd’s Rep 206 (CA)

Per Lloyd LJ (at p. 210 LHC):

“As for the Collision Convention, the judge [Sheen J] held that it was irrelevant that the United 
States was not a party to that Convention. I agree. Article 8 of the Collision Convention 
provides:

“The provisions of this Convention shall be applied as regards all persons interested 
when all the vessels concerned in any action belong to States of the High Contracting 
Parties.

Provided always that:

(1) As regards persons interested who belong to a non-contracting State, the 
application of the above provisions may be made by each of the contracting 
States conditional upon reciprocity;

(2) …”

There is no evidence before us that Italy made the application of the Collision Convention to 
United States vessels conditional on reciprocity. Accordingly the High Court has jurisdiction 
in the present case just as it would if the “Bowditch” were a British ship.”
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N: Case Management when Electronic Track Data is available: A Menu of Directions

(a) limiting further disclosure to contemporaneous documents made shortly before and 
shortly after the collision;

(b) limiting witnesses to those most closely involved with the collision;

(c) excluding or limiting expert evidence;

(d) requiring the parties to provide a memorandum of points of agreement and dispute, to 
include an agreed plot of each vessel’s track leading up to the collision;

(e) dispensing with oral evidence;

(f) limiting the number of assessors to one, or dispensing with the assistance of assessors;

(g) dispensing with an oral hearing, and instead determining issues of liability only on the 
basis of—

(i) an agreed bundle of evidence, and 

(ii) written submissions, limited to 10 pages or such other length as is approved by the 
court, on fault, causation and apportionment,

in which case the court will identify the date on which the trial will be deemed to start 
for the purposes of rule 61.4(10)(a);

(h) allocating the case to a Deputy High Court Judge sitting in the Admiralty Court, or to the 
Admiralty Registrar; and/or 

(i) making a costs capping order.
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Course Corrections

Some problems with Admiralty procedure, and 
what could, should, and will be done to put them right

Mark Jones

The Speaker:
Mark Jones is a barrister, who has been practising at what is now St Philips Stone Chambers since 2000.  His commercial practice has 
a particular focus on all matters relating to shipping and international trade. His expertise extends to all corners of the shipping industry, 
from charterparties and bills of lading to salvage, from cargo claims to collisions, from ship finance to performance guarantees, and from 
marine insurance to general average. He has a particular specialism in shipbuilding disputes and cases arising out of contracts for the sale 
and purchase of second hand tonnage, and the related finance, security and guarantee contractual arrangements.

Mark acts in arbitrations both in London and abroad, and appears regularly in the English Courts (including the appellate courts). He is 
regularly pitted against leading QCs.  Over the years, he has been involved with some of the most important shipping cases, such as the 
“ATLANTIK CONFIDENCE”, the “SEA ANGEL”, the “STARSIN”, and the “MSC NAPOLI”.

Mark has been recommended for a number of years by Chambers & Partners and the Legal 500 as a leading barrister in the fields of 
Shipping and Commodities.  The current editions comment:

‘He is frighteningly intelligent and has great people skills. I think he is a class act and the kind of person destined to take silk.’ 
(Chambers & Partners UK Bar 2017)

‘Excellent to work with; his analysis of cases is second to none.’ (Legal 500 2016)

In previous editions, he has variously been described as being “a very sound practitioner” and “a very knowledgeable, sharply minded and 
skilful barrister” who pays “phenomenal attention to detail and gives prompt and pragmatic advice”, and as “an effective operator with a 
great sense of humour” and a “great analytical mind”, who is “very friendly, and easy to deal with” and whose “advice is always very clear 
and precise”.  Commentators also note that he is “not in the least bit fazed by coming up against top QCs.”  Before commencing his 
career at the Bar, Mark trained as a litigation solicitor at Ince & Co focusing on shipping, trade and insurance matters, “so he appreciates 
the client’s perspective more easily than barristers who don’t have the same experience.”



      

 

Richard Sarll, who practises at 7, King’s Bench Walk, was called to the Bar in 2005.  

According to Chambers and Partners 2015 he is “Particularly well regarded for his 

admiralty law experience”. 

Richard’s interest in admiralty law dates from his involvement as a junior barrister, 

led by Timothy Brenton Q.C., in the matter of “BP Thunderhorse PDQ”, believed to 

have been the most valuable asset ever subject to LOF proceedings.   

Richard lays claim to four reported decisions of the Admiralty Court in the last four 

years (Theresa Libra v MSC Pamela, Stolt Kestrel v Niyazi S, CDE v Sure Wind 

Marine Ltd and The Melissa K v The Tomsk), each of which was argued against a 

Q.C. of signficantly senior call.  Two of those cases went to the Court of Appeal 

simultaneously (Stolt Kestrel and CDE) in which he was led by Robert Bright Q.C.  

The ensuing judgment is the leading decision of the Court of Appeal on the true nature 

of the admiralty jurisdiction in rem.  

As for LOF salvage, in 2013 Richard obtained a rare award on the true construction of 

the SCOPIC clause, concerning the question whether the cost of repairing salvage 

equipment after termination of services constituted recoverable out of pocket 

expenses.   

Richard is an enthusiast in general average.  He is an Associate by examination of the 

Association of Average Adjusters.  In 2014 he appeared for ship interests in The 

Longchamp, a decision of the Commercial Court.  The subsequent decision of the 

Court of Appeal was the first general average case to be heard by an appellate court 

since 1993.    Richard sat on the AAA committee which responded to the CMI 

consultation on the drafting of York-Antwerp Rules 2016.  He has been appointed an 

associate editor of the forthcoming, 15th Edition of Lowndes and Rudolf.   

Richard is also a contributor to a forthcoming, wholly revised edition of Carver on 

Charterparties. 

http://www.7kbw.co.uk/
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