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The Group of Companies Doctrine
1
 

 

 

George Burn, Salans LLP 

 

 

The issue of whether to extend an arbitration clause to non-parties is a major issue in 

international arbitration.  For tax, financial, or commercial reasons, more and more 

international business is conducted through webs of parent companies, subsidiaries and 

affiliates.  Many States also engage in substantial business activity through State-owned 

entities.  In these situations, when a contractual dispute arises, an entity that never actually 

signed the contract may end up having a key role in the dispute under the contract.  And 

when the contract contains an arbitration clause, those entities may try to bring claims in an 

arbitration under the contract, or be targeted as a respondent.   

 

For example, a Kuwaiti company, doing business through a British Virgin Island subsidiary 

for tax purposes, enters into a joint venture with a Kazakhstan company to develop oil fields 

in Kazakhstan.  The joint venture agreement contains an ICC arbitration clause.  A dispute 

arises with the Kazakh company, and the real party in interest - the Kuwaiti company - wants 

to avoid exposing itself to the risks of litigating in the Kazakh courts and therefore wants to 

sue the Kazakh company under the arbitration agreement, which it did not sign.  Or imagine 

the reverse.  The Kazakh company has a claim for breach of the joint venture agreement, but 

the British Virgin Islands subsidiary that signed the agreement is bankrupt, so the Kazakh 

company tries to bring a claim in arbitration against the Kuwaiti parent, which is financially 

healthy.  In these cases, a determination will have to be made about whether to extend the 

arbitration agreement to cover a non-signatory to the contract.  The legal doctrine governing 

that determination has come to be known in arbitration circles as the “group of companies 

doctrine”. 

 

Unfortunately, the group of companies doctrine is anything but uniform.  In some countries, 

the group of companies doctrine has a broad reach, and it is quite possible to extend an 

arbitration clause to corporate relatives which did not sign the contract.  But other countries 

take a much stricter view.  As a result, much will depend on the law that is being applied to 

resolve this issue.  I would like to survey for you very briefly the law as it has developed in a 

few of the leading arbitration venues. 

 

One additional note before I begin this survey.  The group of companies doctrine is, at 

bottom, a jurisdictional doctrine: does the Tribunal have jurisdiction over a party that did not 

sign the arbitration agreement?  Most countries recognise lack of jurisdiction as a ground for 

challenging an award.  As a result, the group of companies doctrine has developed not only 

through arbitral decisions (where the tribunal is deciding the question of its own jurisdiction), 

but also in the national courts where the arbitration may be challenged.  In fact, in arbitrations 

seated in the United States, the issue is often taken out of the arbitrators’ hands entirely.  In 

A.T.&T. Tech., Inc. v. Communications Workers of America,
2
  the Supreme Court held that 

                                                 
1
 With thanks to Matthew C. Bate. 

2
 475 U.S. 643 (1986). 
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“[u]nless the parties clearly and unmistakably provide otherwise, the question of whether the 

parties agreed to arbitrate is to be decided by the court, not the arbitrator.”
3
  This general 

principle was affirmed by the Supreme Court in 2002.
4
  As a result, starting arbitration 

involving a non-signatory may end up resulting in pre-arbitration litigation, with the 

associated expenses and delays.
5
 

I. France 

France is really the pioneer of group of companies doctrine.  It first appeared in France in 

1983, in Dow Chemical France v. Isover Saint Gobain.
6
  The case featured an ICC arbitration 

conducted under French law, arising out of a transaction in which two Dow companies 

entered into contracts with a distributor for the distribution of thermal isolation equipment.
7
  

The agreements contained ICC arbitration clauses and provided that deliveries could be made 

by any Dow company.
8
  Two different Dow companies – which had not signed the 

distribution agreements - later faced product liability litigation.  Rather than sue the 

distributor in the French courts, the Dow companies started an arbitration against the 

distributor under the distribution agreements, alleging that the distributor had sole liability 

under those contracts.
9
  The distributor objected to the Tribunal’s jurisdiction, arguing that 

the arbitration clause only allowed the Tribunal to render awards only between the distributor 

and the two Dow Chemical companies with which it had directly contracted.
10

   

The Tribunal rejected this argument.  In its Interim Award, the Tribunal held that the 

“arbitration clause expressly accepted by certain of the companies in the group should bind 

the other companies which, by virtue of their role in the conclusion, performance, or 

termination of the contracts containing said clauses, and in accordance with the mutual 

intention of all parties to the proceedings, appear to have been veritable parties to these 

contracts or to have been principally concerned by them and the disputes to which they may 

give rise.”
11

  The Tribunal held that, in fact, all of the signatories to the distribution 

agreements - including the distributor - intended for the agreements to be binding on the other 

Dow companies in the group.
12

 

In its ruling, the Tribunal held that the arbitration clause was completely autonomous from 

the rest of the contract.  As a result, the Tribunal found that it had the power to determine its 

                                                 
3
 A.T.&T. Tech., Inc. v. Communications Workers of America, 475 U.S. 643, 649 (1986). 

4
 Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83 (2002), citing First Options of Chicago, Inc. v. 

Kaplan, 514 U.S. 938 (1995). 

5
 James M. Hosking, Non-Signatories and International Arbitration in the United States: the Quest for Consent, 

20 ARBITRATION INTERNATIONAL 289, 295 (2004). 

6
 Id., at 131-137. 

7
 ICC Interim Award No. 4131, at 131. 

8
 Id. 

9
 Id. 

10
 Id. 

11
 Vidal, supra note 1, at 66. 

12
 Id., at 135-6. 
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own jurisdiction based on the ICC Rules, without reference to any particular national law.  

The Tribunal also underscored the fact that the group of companies constituted one and the 

same economic reality.  Finally, the Tribunal held that extending the arbitration clause did not 

contradict any French or international public policy.   

 

The distributor challenged the Interim Award before the French courts.  But the Paris Court 

of Appeal upheld the Tribunal’s decision on jurisdiction.  The Court found that “the 

arbitrators, who are exclusively empowered to interpret the aforementioned contracts and the 

documents exchanged when negotiated and terminating them, decided on good, consistent 

grounds that the common intention of all companies involved was that Dow Chemical France 

and Dow Chemical Company were parties to the contracts, despite the fact that they had not 

signed them, and that the arbitration clause was therefore applicable to them.”
13

 

 

In a similar case, in KIS France v. Société Générale,
14

 the Paris Court of Appeal upheld an 

arbitral tribunal’s decision to extend the arbitration agreement to the two parent companies 

whose two subsidiaries had signed the agreement.  The Court found that the companies’ 

mutual obligations were “closely intertwined” and that the two parent companies 

“dominated” their respective subsidiaries.
15

  The Court also rejected the argument that the 

arbitrator’s ruling on jurisdiction was improper because it failed to apply French law in 

accordance with the Terms of Reference.
16

  The Court held that the “notion of group of 

companies . . . is recognised under French law”.  More notably, the Court also held that “even 

if the parties . . . have determined the applicable law, the arbitrators must take into account 

international trade usages.”
17

 

 

As these cases show, the French take a rather liberal approach to groups of companies in 

respect of arbitration agreements.  French courts and tribunals basically take the view that 

international business takes place between sophisticated parties, and arbitration should not be 

bogged down by corporate formalities.  Nevertheless, the group of companies doctrine has its 

limits, even in France.  A non-signatory cannot be party to an arbitration agreement, simply 

because of the fact that it has a corporate relationship to the company that signed the 

agreement.  French courts and tribunals still generally require proof that all of the parties, in 

fact, consented to a non-signatory being party to the contract and its arbitration clause.  This 

consent may be implicit.  But some form of consent usually has to be shown.  It is up to the 

party seeking to extend the arbitration clause to prove that consent. 

 

 

 

II. England 

                                                 
13

 Vidal, supra note 1, at 66. 

14
 Cour d’Appel, Paris, 31 October 1989, in A.J. van den Berg, YEARBOOK COMMERCIAL ARBITRATION 145-9, 

(Vol. XVI 1991). 

15
 Vidal, supra note 1, at 66. 

16
 Id. 

17
 van den Berg, supra note 21, at 147. 
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While the group of companies doctrine is strong in France, it is basically non-existent in 

England.   

 

The leading group of companies case in England is Peterson Farms Inc v. C&M Farming 

Limited.
18

  The case involved the sale of chickens under Arkansas law.  The claimant in the 

arbitration, C&M, bought “grandparent” chickens from Peterson Farms.  It then mated these 

“grandparent” chickens to produce “parents” which it would then sell to other entities in its 

corporate group.  Unfortunately, Peterson had sold C&M “grandparent” chickens with the 

avian flu virus.  C&M sued for breach of contract, and claimed compensation not only for the 

losses it suffered, but also for the losses of “parent” chickens suffered by other members of 

the C&M Group.  C&M argued that the other C&M entities formed “an integrated and 

inseparable part of the Group.”
19

  Peterson Farms argued that C&M could not rely on the 

group of companies doctrine, because Arkansas law, which was the law of the contract, did 

not recognise the group of companies doctrine.
20

 

 

The ICC Tribunal rejected Peterson Farms’ argument.  The Tribunal held that under the 

doctrine of separability, an arbitration agreement is separable and autonomous from the 

underlying contract.
21

  As a result, the Tribunal was free to apply a law different from the law 

chosen by the parties as the law of the contract. 

 

The Tribunal then found that, since the parties had not made any choice of law with regard to 

the arbitration agreement itself, the Tribunal could determine this question based on the 

common intent of the parties.
22

  The Tribunal found that in the negotiations leading up to the 

conclusion of the sales contract, Peterson Farms knew it was really dealing not just with 

C&M, but all of the other C&M Group companies as well.  Furthermore, it determined that 

C&M contracted on behalf of and as an agent of the entire C&M Group and that this was 

understood by Peterson.
23

  In extending the arbitration clause, the Tribunal cited Dow 

Chemical and other ICC cases applying the group of companies doctrine.   

 

The decision was appealed to the English High Court, which set aside the portion of the 

award that awarded compensation for losses sustained by other members of the C&M group 

besides C&M.  The High Court found that the Tribunal’s approach to the determination of its 

jurisdiction was “open to a number of substantial criticisms” and “seriously flawed in law.”
24

  

The High Court found that the issue of jurisdiction was an issue of how to interpret the 

contract, which was expressly governed by Arkansas law.  As a result, the “autonomy” of the 

arbitration agreement was not at issue.  As the Court put it: 

“There was . . . no basis for the tribunal to apply any other law 

whether supposedly derived from the ‘common intent of the parties’ 

                                                 
18

 Id. 

19
 Id. 

20
 Id. 

21
 Id. 

22
 Id. 

23
 Id. 

24
 Id. 
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or not. The common intent was indeed expressed in the Agreement: 

that is . . . Arkansas law [. . .]. The ‘law’ the tribunal derived from its 

approach was not the proper law of the agreement nor even the law of 

the chosen place of arbitration but, in effect, the group of companies 

doctrine itself.”
25

 

 

As it turns out, though, counsel for the parties agreed that Arkansas law would be considered 

the same as English law for the purpose of the hearing.  Given this agreement to apply 

English law, the Court had to decide whether the doctrine formed part of English law.
26

  The 

Court ruled robustly that it did not.  It held that “English law treats the issue [of jurisdiction] 

as one subject to the chosen proper law of the Agreement and that excludes a doctrine which 

forms no part of English law.”
27

   

 

If France can be said to take the liberal approach to group of companies, England’s approach 

is very conservative.  The English position is that the group of companies doctrine is 

inconsistent with English principles of privity of contract and the corporate form.  As a result, 

in order to extend an arbitration agreement to cover a non-signatory, other common-law 

theories must be invoked, such as trust or veil-piercing.   

III. Switzerland 

Switzerland, like England, originally took a very conservative approach to group of 

companies.  In ICC case no. 4402, in 1983, an arbitral tribunal sitting in Geneva refused to 

extend to the parent company the arbitration clause signed by the subsidiary.
28

  In a 1988 

decision, the Swiss Federal Tribunal flatly rejected extending an arbitration agreement to 

cover a non-signatory, on the basis that it had not signed the contract.
29

   

 

However, the Swiss have loosened up.  In a 2003 landmark case, the Swiss Federal Supreme 

Court clearly held that, from the moment there is an arbitration clause, the issue of extending 

the arbitration to a non-signatory may be considered.  Of course, the parties’ intent must still 

be shown, but this can now be litigated on the merits.  

IV. The United States 

Like England, the United States, as a common law country, does not recognise the group of 

companies doctrine per se.  However, common law doctrine is very flexible, and U.S. courts 

have drawn on many different common law theories to bind non-signatories to arbitration.  

These theories include veil piercing, alter ego, agency, fraud, and estoppel. 

 

                                                 
25

 Id. 

26
 Id. 

27
 Id. 

28
 Id. 

29
 Vidal, supra note 1, at 70. 
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In the Sunkist case decided by the Eleventh Circuit in 1993,
30

 the licensor of a soft drink 

trademark started a U.S. federal court action against the licensee’s parent corporation for 

managing the licensee in a manner that caused the licensee to violate the licensing agreement.  

The license agreement contained an arbitration clause.  The licensee’s parent sought to 

compel arbitration of the dispute under the license agreement, even though it had not signed 

the agreement.  The Eleventh Circuit granted the parent’s request, and compelled arbitration.  

Given the “close relationship” between the parent and the licensee, and the fact that licensor 

was in essence accusing the parent of causing the licensee to violate its duties under the 

license agreement, the licensor was equitably estopped from asserting the lack of the parent’s 

signature as a ground to challenge arbitration under the license agreement. 

 

In the Smoothline case from 2002,
31

 the U.S. district court in the Southern District of New 

York pierced the corporate veil to extend the arbitration clause to a parent corporation which 

had not signed the contracts containing the arbitration clause.  The case involved a claimant 

that had contracted with two BVI companies.  The BVI companies were wholly owned 

subsidiaries of a Hong Kong company.  The claimant sought to compel arbitration against the 

Hong Kong parent under the arbitration clauses in the contracts it had signed with the BVI 

subsidiaries.  The District Court granted the request to compel arbitration, based on the New 

York version of the common law doctrine of piercing the corporate veil.  Under New York 

law, a party can hold the owner of a corporation responsible for the acts of the corporation, 

by establishing two elements: 

 

(i) it must be shown that the owner exercised “complete domination” over the 

corporation; and 

   

(ii) the corporation must have been used to effect a “fraud or wrong” that injured the 

party seeking to pierce the veil (here the claimant, which had contracted with the 

BVI subsidiaries).   

 

The Court found that the Hong Kong parent “completely dominated” its wholly-owned BVI 

subsidiaries.  It also found that the Hong Kong parent was using its BVI companies to injure 

the claimant, by draining money from its BVI companies in order to enrich other 

subcontractors and suppliers at the claimant’s expense. 

 

So, U.S. courts do not apply group of companies doctrine per se, but given the strong U.S. 

federal policy favouring arbitration, U.S. courts may well use common law doctrines like 

veil-piercing and estoppel in order to extend the arbitration agreement to cover related 

entities.
32

   

V. Application of Group of Companies Doctrine to Sovereign States 

Courts appear to be far more reluctant to bind a non-signatory to arbitration when the non-

signatory is a sovereign State.  

                                                 
30

 Sunkist Soft Drinks, Inc. v. Sunkist Growers, Inc., 10 F.3d 753 (11
th

 Cir 1993). 

31
 Smoothline Ltd. v. North American Foreign Trading Corp., 2002 WL 31885795 (S.D.N.Y. 27 Dec. 2002). 

32
 J.J. Ryan & Sons v. Rhone Poulenc Textile, 863 F.2d 315, 320–21 (4th Cir. 1988). 
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In the Pyramids case,
33

 an arbitration before ICSID (the International Centre for the 

Settlement of Investment Disputes), Egypt contracted with a Hong Kong developer to 

develop a tourist town near one of the Egyptian pyramids.  There were two agreements.  The 

Heads of Agreement was signed by the Hong Kong developer, an Egyptian state-owned 

company called EGOTH, and the Egyptian Ministry of Tourism.  In that agreement, the 

parties undertook to form a joint venture to build the town, with EGOTH and the Hong Kong 

developers as parties to the joint venture company.  This agreement did not contain an 

arbitration clause.  The second agreement establishing the joint venture company did contain 

an arbitration clause.  But it was only signed only by EGOTH and the Hong Kong developer, 

not by the Ministry.  However, after the signature line of the agreement, the Ministry of 

Tourism added the language “approved, agreed and ratified by the Ministry of Tourism” and 

added the Minister’s signature.   

 

When a dispute arose under the joint venture agreement, the Hong Kong developer started 

arbitration, and named Egypt as a party.  The Arbitral Tribunal, sitting in Paris, found it had 

jurisdiction over Egypt.  It held: 

“Disputes between the foreign investor and EGOTH would have to go 

to an ICC arbitration tribunal.  It does not seem in any way unlikely or 

improbable that the government would have wished that all disputes 

concerning the same project would go to the same tribunal.  . . . In this 

connection one should remember that . . . the transaction as a whole is 

to be viewed as a unified contractual scheme . . . the three parties were 

to be involved throughout the venture . . . the Claimant in future 

disputes might well have been either the Egyptian government or 

EGOTH or both… .” 

 

  

The Tribunal also found that, by adding its signature to the joint venture agreement, Egypt 

had agreed to the arbitration clause contained in the agreement. 

 

But the Paris Court of Appeal granted Egypt’s request to set aside the award.  The Court of 

Appeal found that the Minister had signed the joint venture agreement as the regulating 

sovereign, not as a commercial actor.  There was no waiver of sovereign immunity.  The 

Paris Court was also very reluctant to find any evidence of consent from the fact that Egypt 

was a party to the basic agreement governing the venture.  It found that there was “no 

evidence” that Egypt wished to have all disputes under both contracts resolved through 

arbitration. 

 

Similar deference to a sovereign state was shown by the U.S. courts in the Bridas case.
34

  

Bridas had signed a joint venture agreement to develop oil and gas fields with Turkmeneft, an 

oil and gas company wholly owned by the Turkmenistan government.  The joint venture 

agreement contained an arbitration clause.  Problems arose with Turkmeneft’s performance 

of the joint venture agreement, and Bridas started an arbitration, naming the government as a 

                                                 
33

 Southern Pacific Properties (Middle East) Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/84/3. 

34
 Bridas SAPIC v. Turkmenistan, 345 F.3d 347 (5

th
 Cir. 2003). 
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party.  The Tribunal found that it had jurisdiction to decide whether the government was 

properly a party to the arbitration, and concluded that it was.  The Tribunal found that the 

Government was estopped from claiming that it was not a party to the agreement when it 

confirmed under the agreement that the requisite approvals to go forward with the work of 

the joint venture were in place – confirmation that only the Government could give.  As the 

Tribunal wrote: 

Claimants were entitled to have a legitimate expectation that what was 

represented and guaranteed to them in the JV Agreement would be 

fulfilled.  Only the Government could perform these requirements. . . .  

It cannot now resile from these facts or from the conclusion to which 

they lead:  the Government is bound by the contractual commitments 

that only it could perform. 

 

After obtaining a favourable award, Bridas sought confirmation of the award in the Texas 

federal court.  The District Court confirmed the award.  But on appeal, the Fifth Circuit 

reversed the confirmation as against Turkmenistan.  The Fifth Circuit found no estoppel, and 

no alter ego.  Even more interestingly, the Fifth Circuit found that the Arbitral Tribunal had 

no power to determine its own jurisdiction in the first place.  The Court held that where the 

parties have not clearly agreed to arbitrate the question of jurisdiction, it is for a court alone 

to determine arbitral jurisdiction, not the Tribunal.  However, the application of this principle 

was arguably misplaced here, since the parties had expressly agreed to arbitrate under the 

ICC rules, which clearly gives the arbitral tribunal the power to determine its own 

jurisdiction. 

 

Somewhat paradoxically, given the robust position taken in England against the group of 

companies doctrine generally, the English courts have accepted the enforcement of 

arbitration agreements against non-signatory States.  This happened in a case relating to the 

enforcement of an arbitration award, Svenska Petroleum Exploration AB v. (1) Lithuania and 

(2) AB Geonafta.
35

  In that case, Lithuania endorsed a contract made between a Swedish 

company and a state-owned Lithuanian company – although Lithuania was not, per se, a 

party to the contract, in Lithuanian law its endorsement represented an acknowledgement that 

it was legally and contractually bound as if it were a party to the contract.  The contract 

provided for arbitration in Copenhagen, and the tribunal that heard the case ruled that 

Lithuania’s endorsement was enough to make it a proper respondent to Svenska’s claims and 

made an award against it.   

 

Lithuania sought to have the award against it set aside when Svenska brought enforcement 

proceedings in England on the basis that it was not a party to the arbitration agreement.  The 

Court of Appeal ultimately rejected that argument, and unlike the French courts in the Bridas 

case, ruled that sovereign immunity would not be compromised by the enforcement of the 

award.   

 

 

 

 

                                                 
35

 [2006] EWCA Civ. 1529. 
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Conclusion 

 

The group of companies doctrine continues to represent an area of significant division 

between some of the world’s leading arbitral seats.  Consistent with the high premium put on 

the corporate veil and on corporate personality in English law, the English position continues 

to be strict, showing little sign of a Damascene conversion to the French position.  In one 

sense, this seems counter-intuitive, in that the French, pro-group of companies doctrine 

position is predicated on a pragmatic vision of contemporary commercial realities.   

 

But can the English rejection of the group of companies doctrine be maintained?  

Transactions in any number of commercial activities continue to see complex and multi-

jurisdictional structures used.  The careful use of complementary arbitration provisions 

(including joinder clauses) can head many of the issues off before they arise.  However, even 

without such sophisticated drafting, many contracting parties probably do not anticipate that 

the use of tax-efficient corporate structures will lead to arbitration provisions being capable 

of use by or against only some of the contracting parties involved on one side of a 

transaction.  Put simply, and as the Swiss Federal Court ruled, it is a question of intent. 

 

So, if the French and Swiss courts are happy for arbitral tribunals (and the courts supervising 

them) to apply arbitration agreements to non-signatories when the requisite intent can be 

proved, why are the English courts not happy to do so? 

 

 

 

George Burn, Salans LLP 

Head of International Arbitration, London 

gburn@salans.com 
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London Shipping Law Center

Seminar on 

« Arbitration and 3rd Parties »

17 June 2009

« Procedural aspects relating to consolidation of 

arbitral proceedings and joinder »

Sébastien Besson 2

I. Introduction: basic concepts

� Third parties to the arbitration agreement vs. third parties 

to the arbitral proceedings

� Concept of consolidation

� Concept of joinder (voluntary / compulsory)

� Consolidation usually (but not necessarily) results in multi-

party arbitration

� Joinder results in multi-party arbitration

� Multi-contract vs. Multi-party arbitration

� Tension between the contractual basis of arbitration and 

the problems resulting from parallel proceedings on the 

same or related issues (conflicting decisions; duplication 

of costs)
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II. Consolidation of arbitral proceedings; concurrent

hearings

A. In England

� Pre-Arbitration Act 1996 era:

Court of Appeal, Abu Dhabi Gas Liquefaction Co. Ltd. vs. 

Eastern Bechtel Corp. [1982] 2 Lloyd’s Rep. 425 = YCA 

1984, p. 448

� No genuine consolidation but appointement of the same 

arbitrator.

« It seems to me that there is ample power in the court to appoint in each 
arbitration the same arbitrator. It seems to me highly desirable that it 
should be done so as to avoid inconsistent findings. »

Sébastien Besson 4

� Arbitration Act 1996, Section 35

« 1. The parties are free to agree—

a) That the arbitral proceedings shall be consolidated with 
other arbitral proceedings, or

b) That concurrent hearings shall be held, on such terms 
as may be agreed.

2. Unless the parties agree to confer such power on the 
tribunal, the tribunal has no power to order consolidation of 

proceedings or concurrent hearings .»
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B. In other jurisdictions

� Arbitration laws are typically silent on this issue

� Article 1046 Netherlands Arbitration Law

� US case law (split)

C. Arbitration Rules

� LCIA Rules do not contain a provision

� ICC Rules, Article 4 (6)

"When a party submits a Request in connection with a legal relationship 
in respect of which arbitration proceedings between the same parties are 
already pending under these Rules, the Court may, at the request of a 
party, decide to include the claims contained in the Request in the 

pending proceedings provided that the Terms of Reference have not 
been signed or approved by the Court. Once the Terms of Reference 
have been signed or approved by the Court, claims may only be included 
in the pending proceedings subject to the provisions of Article 19."

Sébastien Besson 6

� Swiss Rules of International Arbitration, Article 4 (1)

"CONSOLIDATION OF ARBITRAL PROCEEDINGS (JOINDER), 
PARTICIPATION OF THIRD PARTIES

Article 4

1. Where a Notice of Arbitration is submitted between parties already 

involved in other arbitral proceedings pending under these Rules, the 
Chambers may decide, after consulting with the parties to all proceedings 
and the Special Committee, that the new case shall be referred to the 
arbitral tribunal already constituted for the existing proceedings. The 
Chambers may proceed likewise where a Notice of Arbitration is 

submitted between parties that are not identical to the parties in the 
existing arbitral proceedings. When rendering their decision, the 
Chambers shall take into account all circumstances, including the links 
between the two cases and the progress already made in the existing 

proceedings. Where the Chambers decide to refer the new case to the 
existing arbitral tribunal, the parties to the new case shall be deemed to 
have waived their right to designate an arbitrator.“
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� LMAA Terms (2006), Article 14 b

“POWERS OF THE TRIBUNAL

14. In addition to the powers set out in the Act, the tribunal shall have the 
following specific powers to be exercised in a suitable case so as to 
avoid unnecessary delay or expense, and so as to provide a fair means 
for the resolution of the matters falling to be determined:

(...). 

(b) Where two or more arbitrations appear to raise common issues of fact 
or law, the tribunals may direct that the two or more arbitrations shall be 
conducted with and heard concurrently. Where such an order is made, 

the tribunals may give such directions as the interests of fairness, 
economy and expedition require including: 

(i) that the documents disclosed by the parties in one arbitration shall be 
made available to the parties to the other arbitration upon such

conditions as the tribunals may determine; 

(ii) that the evidence given in one arbitration shall be received and 
admitted in the other arbitration, subject to all parties being given a 
reasonable opportunity to comment upon it and subject to such other 

conditions as the tribunals may determine.”

Sébastien Besson 8

� GAFTA Arbitration Rules Form N°125, Rule 7 (1)

“7. STRlNG ARBITRATIONS – CONSOLIDATED ARBITRATIONS AND 

CONCURRENT

HEARINGS 

7:1 Quality and Condition 

If a contract forms part of a string of contracts which contain materially 
identical terms (albeit that the price may vary under each contract), a 
single arbitration determining a dispute as to quality and/or condition may 
be held between the first seller and the last buyer in the string as though 
they were parties who had contracted with each other. 

Any award made in such proceedings shall, subject only to any right of 
appeal pursuant to Rule 10, be binding on all the parties in the string and 
may be enforced by an intermediate party against his immediate 
contracting party as though a separate award had been made pursuant 

to each contract. 

7:2 Other Cases 

In all other cases, if all parties concerned expressly agree, the tribunal 

may conduct arbitral proceedings concurrently with other arbitral 
proceedings, and, in particular, concurrent hearings may be held, but 
separate awards shall be made pursuant to each contract.”
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D. Difficulties and possible solutions

� No real difficulties in case of consolidation of different 

arbitrations between the same parties

� Difficulties relating to consolidation of different arbitrations

between different parties: i) equal treatment in the 

constitution of the arbitral tribunal; ii) consent to multi-party 

arbitration (arguably different from consent to arbitration)

� The role of arbitration institutions

Sébastien Besson 10

III. Joinder of third parties

A. In arbitration laws

� Arbitration laws are typically silent on this issue (nothing in 

the Arbitration Act)

� Article 1045 Netherlands Arbitration Law 

B. Institutional arbitration rules

� ICC Rules do not contain a provision
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� LCIA Rules, Article 22

"Article 22 - Additional Powers of the Arbitral Tribunal  

22.1 Unless the parties at anytime agree otherwise in writing, the 
Arbitral Tribunal shall have the power, on the application of any party or 
of its own motion, but in either case only after giving the parties a 
reasonable opportunity to state their views:  

(…) 

(h) to allow, only upon the application of a party, one or more third 
persons to be joined in the arbitration as a party, provided any such third 
person and the applicant party have consented thereto in writing, and 

thereafter to make a single final award, or separate awards, in respect of 
all parties so implicated in the arbitration." 

Sébastien Besson 12

� Swiss Rules of International Arbitration, Article 4 (2)

“2. Where a third party requests to participate in arbitral proceedings 

already pending under these Rules or where a party to arbitral 
proceedings under these Rules intends to cause a third party to 
participate in the arbitration, the arbitral tribunal shall decide on such 
request, after consulting with all parties, taking into account all 
circumstances it deems relevant and applicable.”

C. Difficulties and possible solutions

� Probably more difficulties for compulsory joinder (as 

opposed to voluntary joinder)

� Difficulties related to i) equal treatment in the constitution 

of the arbitral tribunal; ii) consent to multi-party arbitration
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IV. Conclusions

� Comparison with court proceedings

� Need for new standards in arbitration favouring 

consolidation and joinder?

� The bottom line: 1) a joint arbitration agreement or 

different but compatible arbitration agreements between 

all concerned; 2) sufficient degree of connexity between 

the different claims justifying uniting all proceedings
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Introduction  

1.  Arbitration is based on an agreement to arbitrate.   

 

2. Parties can be bound by the arbitration agreement even though they are not 

original contracting parties or have not become a party to the agreement because they 

are not entitled to assert rights without respecting the arbitration agreement to which 

they are subject – they cannot take the benefit of the rights except subject to their 

incidents which includes the obligation to arbitrate.   

 

3. However although a person may be bound by an agreement to arbitrate even 

though he is not a contracting party, as a general proposition normally it will be the 

parties to the contract to arbitrate who alone will be the parties to any arbitration. The 

arbitration will normally affect only the rights as between the parties to the arbitration.  

 

4. Furthermore non parties will normally be excluded from the arbitral 

proceedings or finding out what has happened in the course of them. The proceedings 

are private.   A rule which is well established by the case law albeit not codified in the 

Arbitration Act 1996.   It is a rule with exceptions.  Normally it is to be expected that 

whether something is an exception to the rule will be decided as between the parties 

by the arbitrators.  But this cannot be an invariable rule in practice.  Who judges the 

rights and liabilities of non parties?  What happens when the tribunal has not yet been 

appointed or is functus officio?  An arbitral tribunal cannot grant an injunction –what 

happens when an injunction is needed?  



 2 

 

5. Privacy/Confidentiality is one area where non parties may be affected by 

arbitral proceedings.  Another may be getting a non party to produce particular 

documents to a tribunal.  There is no procedure in English law for third party 

disclosure.  A witness summons can be issued but this needs to identify particular 

documents or specific categories in a way which makes the documents readily 

identifiable.  

 

6. Further areas are ; 

 

(1) Interim orders - the effect upon non-parties how their interests are taken 

into account, and the Enforcement of interim orders and non-parties; 

(2)  Final awards effects on Non parties and enforcement and  Non Parties. 

 

   

Interim Orders. 

 

7. The ICC Rules date from 1998 and have in article 23: 

“Article 23 

Conservatory and Interim Measures 

 

1  Unless the parties have otherwise agreed, as soon as the file has been transmitted to 

it, the Arbitral Tribunal may, at the request of a party, order any interim or 

conservatory measure it deems appropriate. The Arbitral Tribunal may make the 

granting of any such measure subject to appropriate security being furnished by the 

requesting party. Any such measure shall take the form of an order, giving reasons, or 

of an Award, as the Arbitral Tribunal considers appropriate. 

 

2  Before the file is transmitted to the Arbitral Tribunal, and in appropriate 

circumstances even thereafter, the parties may apply to any competent judicial 

authority for interim or conservatory measures. The application of a party to a judicial 

authority for such measures or for the implementation of any such measures ordered 

by an Arbitral Tribunal shall not be deemed to be an infringement or a waiver of the 

arbitration agreement and shall not affect the relevant powers reserved to the Arbitral 

Tribunal. Any such application and any measures taken by the judicial authority must 

be notified without delay to the Secretariat. The Secretariat shall inform the Arbitral 

Tribunal thereof.” 

 

8.  It can be seen that this rule is in very wide terms as to the nature of any 

interim or conservatory measure which may be ordered – see the word “any” in the 

first sentence of article 23.1.   
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9.  An interim measure is an expression covering a very wide range of orders 

which may be made in litigation.  It includes within its scope orders freezing assets, 

including bank accounts and orders enabling premises to be searched.   A freezing 

injunction is often applied for ex parte and a search order invariably so.  Freezing 

injunctions and search orders are regarded as examples of orders which may be made 

ex parte and which can ruin someone’s business or livelihood. Interim measures also 

include orders which on their particular facts are not likely to cause any permanent or 

substantial injury.  

 

10. The ICC rule can usefully be contrasted with sections 38 and 39 of the 

Arbitration Act 1996.  Absent contrary agreement the tribunal cannot make a 

provisional award (e.g an interim payment) , namely an award to the same effect as a 

final award but which is reversible in its effects should final resolution give a contrary 

result:  

 

“39.— Power to make provisional awards. 

(1) The parties are free to agree that the tribunal shall have power to order on a 

provisional basis any relief which it would have power to grant in a final award. 

(2) This includes, for instance, making— 

(a) a provisional order for the payment of money or the disposition of property as 

between the parties, or 

(b) an order to make an interim payment on account of the costs of the arbitration. 

(3) Any such order shall be subject to the tribunal's final adjudication; and the 

tribunal's final award, on the merits or as to costs, shall take account of any such 

order. 

(4) Unless the parties agree to confer such power on the tribunal, the tribunal has no 

such power.” 

 

 

11.  Absent contrary agreement the interim measures jurisdiction does not include 

Mareva relief, and is limited compared with the ICC Rule:  

“38.— General powers exercisable by the tribunal. 

(1) The parties are free to agree on the powers exercisable by the arbitral tribunal for 

the purposes of and in relation to the proceedings. 

(2) Unless otherwise agreed by the parties the tribunal has the following powers. 

(3) The tribunal may order a claimant to provide security for the costs of the 

arbitration. 

This power shall not be exercised on the ground that the claimant is— 

(a) an individual ordinarily resident outside the United Kingdom, or 

(b) a corporation or association incorporated or formed under the law of a country 

outside the United Kingdom, or whose central management and control is exercised 

outside the United Kingdom. 
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(4) The tribunal may give directions in relation to any property which is the subject of 

the proceedings or as to which any question arises in the proceedings
1
, and which is 

owned by or is in the possession of a party to the proceedings
2
— 

(a) for the inspection, photographing, preservation, custody or detention of the 

property by the tribunal, an expert or a party, or 

(b) ordering that samples be taken from, or any observation be made of or experiment 

conducted upon, the property. 

(5) The tribunal may direct that a party or witness shall be examined on oath or 

affirmation, and may for that purpose administer any necessary oath or take any 

necessary affirmation. 

(6) The tribunal may give directions to a party for the preservation for the purposes of 

the proceedings of any evidence in his custody or control.” 

 

  

  

12. The ICC Rule also contemplates an applicant going directly to “..any 

competent judicial authority…”.   Often one sees arbitration clauses which provide for 

ICC arbitration and this exception to going to the tribunal.  

 

13. These words are not restricted to the English Courts.  The authority must be a 

judicial authority and not an executive authority.  It must be “competent” which 

appears to limit permissible courts to those which have some nexus with the interim 

remedy.  The word “competent” is not defined but would suggest that there has to be 

some connection between the relief applied for and the jurisdiction – e.g the 

respondent is present in that jurisdiction or property affected is located there- e.g real 

estate which is to be the subject of a restriction on dealings.  Forum shopping may be 

a breach of the arbitration clause.  

 

 

14. Why is it necessary for courts to be available to grant interim measures?  One 

possibility is that a tribunal has not been formed.  Other reasons are:  

(i) Arbitrators do not hear ex parte applications; 

(ii)  The need to have an order effective and binding on a Non party; 

(iii) Coercive measures such as contempt.   

  

 

                                                 
1
 This could be a purely evidential question- such as who signed a particular document. 

2
 This restriction reflects the reality that it is only a party to the arbitration who will be bound by the 

order.  
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 (i) Ex parte Applications and Arbitrators 

15.     Often there needs to be an ex parte application for fear of precipitating that 

which is to be avoided
3
- arbitrators do not hear ex parte applications. That one 

arbitrating party should be able to apply ex parte to an arbitration tribunal and address 

it on the underlying merits is in tension with basic conceptions of fairness.  

 

16.   If allowed in arbitral proceedings this would be a departure from the 

optimum procedure which is that each party have had the opportunity to be present at 

each hearing and has had the same materials communicated to it in the same way as 

have been communicated to the arbitral tribunal.  Any departure from this risks 

interfering with the integrity of the arbitral process.  The English courts address this 

by having an inter partes hearing soon after a successful ex parte application for  an 

interim order, and allowing the party who was not present full access to what has gone 

on in its absence. This preserves the fairness of the procedure for the provisional 

measures. The judge hearing the ex parte application is often different from the judge 

hearing the inter partes application and not the same as the eventual trial judge.  

 

It does not follow that an arbitration tribunal which is charged with deciding the 

substantive merits of a case should undertake such a procedure. It is better that ex 

parte applications are left to be decided by the court than that the arbitration tribunal 

should hear such an application in the absence of the other party, decide it and then 

the same tribunal goes on to decide the merits of the case.  

 

(ii) Interim orders binding non parties 

17.   If an interim order is to be effective it may have to bind and be enforceable 

against a non party – for example a bank or a person who holds property claimed in 

the arbitration as a custodian.  

 

18.     Experience has shown that orders grating provisional measures often have to be 

granted urgently with great precision taking into account a variety of factors about 

enforcement of them  and their potential effects both within the particular jurisdiction 

and abroad. This includes potential effects upon the parties to the substantive 

proceedings and upon persons who are not parties to the substantive proceedings. The 

                                                 
3
 National Commercial Bank of Jamaica v Olint [2009] UKPC 16. 
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latter are usually referred to either as “third parties” or “non parties”
4
, a description 

which vividly makes the point that such persons are not concerned as parties to the 

underlying dispute and are only involved as persons affected by the provisional 

measures themselves.   

 

19.    In some cases the contemplated provisional measures can only be effective 

because of the authority of the court over a non party.  An example would be where a 

husband has transferred assets to his wife, the claim is only against the husband , and 

the provisional measures contemplated are an injunction against the wife to preserve 

her assets for the purpose of ensuring that those assets remain available should the 

claimant succeed against the husband and then seek satisfaction of the award through 

proceedings against the wife (e.g by way of garnishee proceedings or proceedings to 

set aside the transfer).  In such a case it is only the court which has any form of 

jurisdiction over the wife.   

 

20.     Furthermore the wife has no standing in the arbitral proceedings and an interim 

order of the arbitrators cannot in fairness affect her case. 

 

21.     Another example is the effect a freezing order may have on a bank at which 

affected accounts are held. A party who has agreed to submit a dispute to arbitration is 

bound by its agreement to respect the jurisdiction of the arbitrators.  The tribunal has 

no jurisdiction over a bank who is not a party to the  arbitration agreement. A bank 

can act with safety on the order of a local court, but a bank would not usually be 

justified as against its customer or a third party, in freezing an account or not making 

a payment based on an order of an arbitration tribunal made in proceedings to which it 

is not a party.  

 

22.     Non parties are entitled to have their rights and obligations decided by a court.   

Often the position of non parties is one of  a number of factors to be taken into 

account in deciding whether to grant provisional measures. There should be one 

hearing before one tribunal for this purpose at which all the parties liable to be 

affected can be heard.  If there is to be “one stop” justice for everyone affected, the 

tribunal has to be the court.  

   

                                                 
4
 Cardile v LED Builders Pty Limited (1999) 198 CLR 380 at para.118 (High Court of Australia). 
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(iii) Coercive sanctions 

23.     An  order may need to be backed up with coercive sanctions –in England 

through the contempt jurisdiction- if it is to be effective. Arbitrators obtain their 

jurisdiction through the agreement of the parties.  It is a consensual process.  In 

contrast a court gains its jurisdiction from its status as part of the judicial arm of the 

state. It is this status which also makes it the appropriate body to make orders which if 

not complied with can result in imprisonment or other serious penal consequences.  A 

court has power imprison people or fine them or confiscate their assets so as to 

enforce its order because this is an aspect of its role in law enforcement.  

  

24.      It might be suggested that the arbitrators should be able to strike out a defence 

if an order is not complied with by a   respondent.  Under section 41(7)  the courses 

which can be taken by the arbitrators themselves are limited, but the court can enforce 

peremptory orders under section 42 and this could extend to striking out a defence:  

 

“41.— Powers of tribunal in case of party’s default. 

(1) The parties are free to agree on the powers of the tribunal in case of a party’s 

failure to do something necessary for the proper and expeditious conduct of the 

arbitration. 

(2) Unless otherwise agreed by the parties, the following provisions apply. 

(3) If the tribunal is satisfied that there has been inordinate and inexcusable delay on 

the part of the claimant in pursuing his claim and that the delay— 

(a) gives rise, or is likely to give rise, to a substantial risk that it is not possible to have 

a fair resolution of the issues in that claim, or 

(b) has caused, or is likely to cause, serious prejudice to the respondent, 

the tribunal may make an award dismissing the claim. 

(4) If without showing sufficient cause a party— 

(a) fails to attend or be represented at an oral hearing of which due notice was given, 

or 

(b) where matters are to be dealt with in writing, fails after due notice to submit 

written evidence or make written submissions, 

the tribunal may continue the proceedings in the absence of that party or, as the case 

may be, without any written evidence or submissions on his behalf, and may make an 

award on the basis of the evidence before it. 

(5) If without showing sufficient cause a party fails to comply with any order or 

directions of the tribunal, the tribunal may make a peremptory order to the same 

effect, prescribing such time for compliance with it as the tribunal considers 

appropriate. 

(6) If a claimant fails to comply with a peremptory order of the tribunal to provide 

security for costs, the tribunal may make an award dismissing his claim. 

(7) If a party fails to comply with any other kind of peremptory order, then, without 

prejudice to section 42 (enforcement by court of tribunal’s peremptory orders), the 

tribunal may do any of the following— 
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(a) direct that the party in default shall not be entitled to rely upon any allegation or 

material which was the subject matter of the order; 

(b) draw such adverse inferences from the act of non-compliance as the circumstances 

justify; 

© proceed to an award on the basis of such materials as have been properly provided 

to it; 

(d) make such order as it thinks fit as to the payment of costs of the arbitration 

incurred in consequence of the non-compliance.” 

 

25.     But striking out a defence throws over the task of deciding the case on the 

merits and denies the respondent the right to be heard on those merits.  Normally such 

a course would be viewed as not the doing of justice but the denial of justice.  It is a 

course of last resort
5
.  When the non compliance with the provisional order (e.g. an 

order preserving assets) does not prevent there being a fair determination of the merits 

there must be a particular hesitation about using this mode of enforcement
6
. 

 

Jurisdiction of the Tribunal under the ICC Rules to discharge an interim order.  

26.       In article 23 are the words “The application of a party to a judicial authority 

for such measures or for the implementation of any such measures ordered by an 

Arbitral Tribunal shall not be deemed to be an infringement or a waiver of the 

arbitration agreement and shall not affect the relevant powers reserved to the Arbitral 

Tribunal…”.  The words allowing application to a court are words providing that 

application to the court is not itself a breach of the arbitration clause, although such an 

application may become a breach of the arbitration clause if linked with a requirement 

that the respondent agrees to the substantive jurisdiction of a court or agrees to some 

provision which is inconsistent with the merits being resolved by the arbitral tribunal 

or puts pressure on the respondent to forgo his right to arbitrate. 

 

27.     The arbitral tribunal could also make a cease and desist order against a party 

who had obtained an interim order in a court and such an order would have 

contractual effect against a party requiring it to agree to and facilitate a discharge of 

the interim order. The greater includes the lesser and so the tribunal could also make 

an order requiring agreement to an amendment of an order.  In this sense the tribunal 

has an interim orders jurisdiction  regulating or restricting orders made by local 

courts.  

 

                                                 
5
 Commercial Injunctions (5

th
 ed . 2004) paras.19.078-19.080. 

6
 Raja v van Hoogstraten [2004] 4 AER793 at para 112. 
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Cross-Undertaking in damages 

28.      An interim order may itself cause damage to the respondent or to a non party or 

both.  Normally a court will require security or a suitable assurance that if the order 

has been wrongly granted its effects on a respondent can be reversed, and often 

protection is required for non parties
7
.  

 

29.       Under English law since the undertaking is given to the court, it is for the 

court alone to decide whether to enforce it and the extent to which it will enforce it.  

In the case of a London arbitration and the English court it would be for the court 

alone to grant relief in respect of the undertaking in damages.  This normally provides 

the only means of a redress for a non party or respondent damaged by the order. 

 

30.      However in the case of an interim order made abroad such as an interim 

attachment it is possible that this may be actionable in tort or as a breach of contract.  

It is thought that in such circumstances the arbitrators may well have jurisdiction 

under the arbitration clause to entertain a claim for damages against the other party for 

obtaining the order- cp the case of wrongful arrest of a ship when the claim overlaps 

with the substantive merits already before the arbitral tribunal. 

 

31.     It is also possible that under the ICC rules the tribunal could order security for 

damage caused by the local court order, as the price of the tribunal not making a cease 

and desist order.  

  

English Domestic Rules on interim orders in arbitration, and Non parties. 

32.     Under section 38 of the Arbitration Act 1996 the tribunal has certain defined 

and limited powers to make interim orders including orders in relation to property 

which is the subject of the proceedings and as to which any question may arise, and 

for preservation of evidence.  Section 38 does not include any Mareva jurisdiction.  

 

33.      Application to the court for orders preserving assets or evidence can be made 

in cases of urgency without permission of the arbitrators.  This appears to be a 

question of jurisdiction of the court: Cetelem SA v Roust Holdings Ltd [2005] 1 

W.L.R. 3555 and the initial words in sections 44(3) and 44(4) concerning “urgency” 

                                                 
7
 The standard form freezing order requires protection by way of cross undertaking which enures for 

the benefit of non parties.   
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which appear to lay down a bright line test.  Before the Act the word “urgency” was 

used judicially to describe the justification required for an ex parte application for an 

injunction
8
.  The gateway to section 44(3) only applies when an ex parte application 

can truly properly be made to the court rather than the normal inter partes application  

before the tribunal. 

 

34.     The width of the court’s jurisdiction in cases which are not urgent is broad but 

the tribunal is the gatekeeper.  

 

Service out of the jurisdiction and arbitratration claim forms.  

35.      An arbitration claim form can only be against another party to the arbitral 

proceedings and service out of the jurisdiction of an arbitration claim form under CPR 

62.5 is limited to a party to the arbitration
9
.  It may be that if the non party is involved 

only for the purpose of making an interim order against a party to the arbitral 

proceedings effective (e.g a person who has the keys to premises to be searched under 

a search order) then that person can be joined for that limited purpose. 

 

36.     Section 37 Supreme Court Act 1981. 

Although service out of the jurisdiction under CPR 62.5 is limited to a party to the 

arbitration, the injunction jurisdiction under section 37 can be used against a non 

party. 

  

Final Orders  

37.  Many claims are matters simply between the parties to the arbitral proceedings 

for example debt claims. However there are claims which involve rights or liabilities 

of several parties.  For example a particular piece of property may be claimed by two 

or more persons e.g a ship is the subject of two separate sale agreements and the 

question is which purchaser should get specific performance.  Arbitration can decide 

as between the buyer and seller on each contract what their respective rights and 

                                                 
8
 London City Agencies v Lee [1970] Ch 597 at pp.599-600; Bates v Lord Hailsham of St 

Marylebone[1972] 1 WLR 1373 at pp.1379-1380- “It is no answer to say, as [Counsel] sought to say, 

that the grant of the injunction will do the defendants no harm, for apart from other considerations, an 

inference from an insufficiently explained tardiness in the application is that the urgency and the 

gravity of the plaintiff's case are less than compelling. Ex parte injunctions are for cases of real 

urgency, where there has been a true impossibility of giving notice of motion…” 
9
 Vale Do Rio Doce Navegacao v Shanghai Bao Steel [2000] 2 Ll. Rep. 1; Starlight Shipping Co and 

Another v Tai Ping Insurance Co Ltd Hubei Branch [2008] 1 Ll. Rep. 230. 
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liabilities are, but absent an arbitration agreement between the two buyers, the court 

will have to resolve which of them gets the ship and who is left to damages.  

 

38.  Under section 48 of the Arbitration Act 1996: 

 

“48.— Remedies. 

(1) The parties are free to agree on the powers exercisable by the arbitral tribunal as 

regards remedies. 

(2) Unless otherwise agreed by the parties, the tribunal has the following powers. 

(3) The tribunal may make a declaration as to any matter to be determined in the 

proceedings. 

(4) The tribunal may order the payment of a sum of money, in any currency. 

(5) The tribunal has the same powers as the court— 

(a) to order a party to do or refrain from doing anything; 

(b) to order specific performance of a contract (other than a contract relating to land); 

© to order the rectification, setting aside or cancellation of a deed or other document.” 

  

 

39.  Section 48 is concerned with final awards on the merits.  Section 48(5) is not 

concerned with interim orders (see section 38) or provisional awards (see section 39).  

The relief contemplated in section 48(5) may only concern the parties to the 

arbitration
10

 but there may be cases where the relief could affect non parties.  In those 

circumstances the tribunal can state what is just as between the parties and then it will 

be for an enforcing court to decide whether to enforce the award thereby affecting a 

non party.  

 

 

                                                 
10

 Kastner v Jason [2005] 1 Ll. Rep. 397 (undertaking to the Beth Din to register a caution gave rise to 

no proprietary rights and was ineffective against non party buyer of property).  
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Dispute Resolution in the International Oil & Gas Industry:  a Practitioner’s 
Perspective 
 

Introduction 

This paper sets out to offer some insight into dispute resolution as gained from my 30+ year 
career in the oil industry, initially in managing North Sea production platform construction 
projects (including the revolutionary Hutton TLP (1979-84)), then as a legal/commercial 
consultant, mainly in respect of the US onshore and UK North Sea, then as Head of Legal at 
Cairn Energy PLC1, dealing with the laws of some 30 jurisdictions, and more recently as an 
independent International Arbitrator, Mediator and Expert Determiner in the energy and other 
commercial sectors. 

Why am I at all qualified to write about or speak on dispute resolution ?  Apart from being a 
career ‘oilman’, one of my ‘claims to fame’ is that in my 30+ years in the oil & gas industry, 
most of it in a legal capacity and latterly as Head of Legal at Cairn Energy PLC, I have, as 
party or party Counsel, never litigated2, have never arbitrated and have never engaged in any 
formal dispute resolution process:  this unique track record recently reduced a senior 
litigation solicitor to speechlessness but in this track record lie possible secrets relating to 
dispute prevention as opposed to dispute resolution.  The paper will return to dispute 
prevention in due course. 

The oil & gas industry is no stranger to disputes, even from the first ever genuine oil well, 
drilled in Pennsylvania in 1859 by the legendary Colonel Drake;  as it happened, the well was 
dry but what is less well-known is that Colonel Drake fell into dispute with his local suppliers 
of goods and services and he neglected to pay and, possibly anecdotally, it is said that there 
remain outstanding county court judgments against him even to this day. 

In my experience, the industry's approach to dispute resolution has undergone much change 
in the last 30 years and, it is submitted, is or should be (the distinction will be considered in 
due course) on the threshold of even more radical change.  As Shakespeare wrote "the old 
order changeth, giving place to new"3 and the same applies to the oil industry as it enters the 
21st  century. 

Why this assertion ?  As will be shown during the course of this paper the oil industry's 
tradition of either direct negotiation or outright litigation is inconsistent with the modern 
landscape of dispute resolution in industry and commerce as a whole and, although the 
dinosaur approach still exists, there is no place for dinosaurs, whether in dispute resolution or 
elsewhere, in the modern world other than on the cinema screen.  That modern world has 
discovered a range of techniques for resolving disputes which did not exist 30 years ago and 
which have not yet become fully adopted across the oil industry but, it will be argued, must be 
so and soon. 

Consider the far more dispute-prone onshore construction/civil engineering sector where, 
post the Construction Act 19964 approximately 3,500 adjudicators are appointed annually 
and only 80-100 cases reach the courts of which the great majority are dismissed.  In 
contrast, the oil and gas industry sees only a handful of court cases each year and, so far as 
can be ascertained, relatively few arbitrations.  In addition, and a growing trend, there are an 
increasing number of mediations in the oil industry, but again so far as can be ascertained, a 
relatively small number. 

Why should there be such a relatively small number of disputes in the oil & gas industry 
where the stakes are often so very high ?  The construction of the revolutionary Hutton TLP 
in the early 1980s involved over 7,000 contracts, the two principal ones being the main 
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  Now the UK’s 4

th
 largest oil company after BP, Shell and BG, and ranked approximately 60

th
 in the 

FTSE100. 
2
  I did once litigate in person against my office landlord in Edinburgh and won 

3
  In “Julius Caesar” Act 4, scene 3, lines 216-217. 

4
  Its colloquial name;  formally, the Housing Grants, Construction and Regeneration Act 1996 
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construction contracts, with McDermott Scotland for the TLP Deck and with HiFab for the 
TLP Hull, each worth over £100 million but neither contract gave rise to any litigation or 
arbitration or any formal or informal dispute resolution process.  The various issues that 
arose on those two contracts were dealt with by the Project Management team and, as we 
saw it then, it was part of our job and our responsibilities to resolve issues as they arose and 
only limited use was made of the company's head office legal department and, so far as I 
was aware, almost no reference was made to external Solicitors.  The issues which arose 
were not issues of law5, not even of contract in the legalistic sense but were of engineering 
and construction.  Most of the personnel involved were non-lawyers, often engineers or 
Quantity Surveyors6. 

That was the culture in Conoco’s Projects Division in the early 1980s:  sort out your own 
problems and ‘don’t bother head office’.  Recently, in establishing the Oil and Gas Branch of 
the Arbitration Club, I contacted all the leading UK-based oil companies and, in several 
instances, was told by General Counsel or other senior in-house lawyer "we don't deal with 
litigation/arbitration - why don't you contact our solicitors". To us at Conoco in the 1980s, this 
would have seemed quite extraordinary:  we were not only expected, we were obliged to deal 
with our own problems and our own disputes and reference to head office for assistance 
would have been seen as an admission of failure and an inability to handle one's 
responsibilities;  furthermore, relying on external Solicitors to deal with disputes would have 
been unthinkable.  

Looking back over the past 30 years, one of the several keys to our ability to have avoided 
litigation and arbitration was a dedicated and focused approach to dispute prevention since, 
in my experience, prevention was not only vastly more effective but also vastly cheaper than 
allowing a dispute to become a "Dispute".  One example:  on Conoco’s first large North Sea 
platform construction project, at the end of the main construction contract, it was hit by a 
substantial end-of-contract claim for various extras and it became apparent that the 
contractor, highly experienced in claims management, had carefully recorded the various 
informal instructions, often no more than remarks, given by Conoco’s site engineers, 
generally at the most micro level of detail e.g. as to the dressing off of a weld.  The contractor 
had carefully recorded what had been said and what had been done and, 18-36 months later 
Conoco had no constructive means of rebuttal.  On its second project, we developed a 
system of pre-printed A5 scratchpads with NCR copies7:  any time anything resembling an 
instruction or even comment was given to the contractor the engineer wrote it down on his 
scratch pad, dated/timed it and took a counter signature from the contractor’s representative.  
A large number of these were generated each day and were usually cleared within 48 hours 
and, in rare cases, within a week and were either recorded as being of no significance for 
purposes of changes to the work or, if of significance, were fed into a highly organised 
change order procedure which was a major part of the weekly site meeting between the 
company’s and the contractor’s project teams. The outcome was that the end-of-contract 
claim was minimal. 

There were two consequences of this:  the first was the obvious one that Conoco's exposure 
to end-of-contract claims was reduced to a minimal level and, secondly, the substantial 
manpower resources normally needed to process, rebut and negotiate post-contract claims 
was unnecessary. All this was achieved by developing the A5 scratchpad system. 

There were innumerable examples of such initiatives which reduced the scope for disputes 
and micro-managed them off the page.  A key factor in this was the intensely hands-on 
attitude of the Project Managers who greatly preferred welding metal together to sitting 

                                                           
5
  No doubt lawyers would have seen it differently but our focus was primarily on construction project 

management, not on arguing exclusion, liability and other clauses 
6
  An old joke:  what defines an oil industry contracts manager – a QS who can read words with more 

than two syllables. 
7
  No doubt this could be computerised now;  computers in those days were far too large be carried 

around a construction site. 
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across tables arguing with contractors.  Many years later, it was massively disappointing, on 
being brought in to advise on a substantially-failed construction project, to hear an outside oil 
industry engineering management consultant, who had conducted a management audit of 
the project, state that there were 15 project management issues requiring to be addressed 
where 14 of the 15 had been addressed by Conoco (and fully solved) in the early 1980s but 
appeared to have been forgotten (or ignored) 15-20 years later 

The structure of this paper will be to consider, relatively briefly but from an oilman’s 
perspective, the main techniques and processes which are presently available in the dispute 
resolution business together with some analysis of what are the pros and cons of various 
approaches.  Finally, the paper will also consider a major case study of an oil & gas industry 
dispute, the Amoco CATS case since, in my view, this represents much that is wrong in the 
industry’s approach to dispute resolution. 

 

Litigation 

This paper will discuss litigation only briefly and then mainly in comparison to arbitration and 
to other forms of dispute resolution.  In particular, the oil industry has traditionally strongly 
preferred litigation over any other form of dispute resolution8;  whether that will continue or 
should continue is entirely a different question9.  Later in this paper (and in detail in the 
Appendix) the CATS case will be considered, not only because it has been one of the most 
high-profile UK oil industry court cases in recent years, but also because, as will be argued, it 
typifies what can go wrong with dispute resolution in the O&G industry. 

There are certain features of litigation which should be noted in the present context: 

(i) it is very tightly constrained by rules of law (whether common or civil) and by rules of 
court and the Parties have minimal influence on the conduct of their dispute; 

(ii) albeit with some exceptions, litigation is slow and potentially very expensive10; 

(iii) access to the court is highly restricted, normally to barristers - the disputing party has 
no right of audience and its opinions as to its own and its opponent’s case may never 
be heard directly;  furthermore, representation in court by each of Solicitor and 
Barrister leads to attendant communication difficulties and increased cost; 

(iv) the Parties do not “own” the dispute in any material way. 

There are, of course, a considerable number of other features of litigation which could be 
mentioned here and/or analysed further but the above brief and non-exhaustive list focuses 
on those features showing most distinction between litigation and arbitration, a distinction that 
will be addressed in more detail below. 

 

Arbitration 

Arbitration has certain similarities with litigation not least that a third party neutral hears 
evidence and argument and arrives at a decision in a manner described as "judicial" where 
such a decision is enforceable of law. 

Major differences of arbitration in comparison with litigation include: 

(i) that the third party neutral (or neutrals if, as is common, a three-person tribunal is 
applicable (but see below)) is chosen by the parties, often from a specialist field as 
relates to the dispute i.e. an oil industry expert to decide a dispute within the oil 
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  To paraphrase Gordon Gekko in the film “Wall Street”, “ADR is for wimps, real men litigate”. 

9
  In 2007 the UKCS O&G industry, remarkably, opted for litigation in its new suite of standard-form 

contracts. 
10

  The Amoco CATS case referred to above and below took approximately eight years from inception of 
the dispute to final resolution (with attendant legal costs of £8-12 million);  anecdotal evidence 
suggests that, in some European countries, achieving a final resolution within a mere eight years 
would be seen as unnaturally fast.  In another Amoco case (vs British American Offshore) it was 
ordered to pay, on an indemnity basis, the latter’s legal costs of £15+ million. 
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industry (but see also below) whereas no commercial judge (or QC11) in the UK has, 
to my knowledge, ever worked in the oil industry12; 

(ii) the arbitral process is substantially under the control of the parties (the principle of 
“party autonomy”); 

(iii) there are no Rules of Court applicable in arbitration and, subject to certain 
safeguards laid down in English and other statute, arbitral procedure is for the 
disputing parties to agree between themselves, failing which for the arbitrator (whom 
they have chosen)13; 

(iv) most modern arbitral laws reflect modern thinking that if the parties agree to arbitrate 
then arbitrate they shall (and the Court is obliged to enforce that agreement14) and 
such laws confer upon the arbitrator wide powers to make, subject to any agreement 
between the parties, key decisions on matters such as jurisdiction, procedure, costs 
and other topics; 

(v) such laws generally severely limit the right of disputing parties to appeal the 
arbitrator's decision to the Court;  the overriding public policy here is that of finality of 
the arbitrator's decision. 

Whatever might be argued in other papers or in leading texts, arbitration is not the perfect 
answer to dispute resolution.  Certainly in England, until the Arbitration Act 199615 became 
effective16, arbitration had become largely imitative of court proceedings (and, regrettably, in 
some cases still is) carrying with it many of the defects inherent in those proceedings and 
lacking many of the advantages thereof e.g. the coercive powers of a judge;  it is hardly a 
surprise that in England, in the years up to 1979, arbitration had at times threatened to fade 
away.  Even today, notwithstanding the statutory effectiveness of the Act, the intent of 
several of its provisions has not yet been given full force and practical effect by all arbitrators 
and, in consequence, there remains room for improvement regarding the arbitral process in 
England. 

 

Expert Determination (ED) 

This is often misunderstood even by lawyers, not least as to the legal status of ED17, and will 
be the subject of further consideration later in this paper.  In contrast to arbitration, where the 
Act places onerous responsibilities upon the arbitrator e.g. to act fairly and reasonably as 
between the parties18 and where deviations by the arbitrator from his statutorily-appointed 
path can lead to either or both of his removal from his appointment19 and challenge to his 
award20, ED is not subject to any form of statutory control (which is not to say that it is 
beyond the control of the Courts – there is ample common law support).  In brief, each party 
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  In a recent case in Scotland, it was necessary to lead expert evidence on English law as to the 
meaning of certain passages in a standard-form oil industry contract;  the judge established quickly 
that neither distinguished QC

 
appointed as expert in fact had any oil industry experience and, in effect, 

their evidence was discounted accordingly;  what the case required was oil industry experienced 
experts, not QCs. 

12
  This lack of direct oil industry experience does not prevent judges such as Langley J delivering 

outstanding judgment in oil industry cases – see below regarding the Amoco CATS case. 
13

  To give but one spectacular example of how this can work, the Small Claims Procedure of the London 
Maritime Arbitrators Association limits the winning party’s recovery of its own costs from the loser to a 
total of £1,750 irrespective of what either party actually spends;  while the SCP is aimed at disputes 
under $50,000, that limit is not mandatory and it is understood that disputes over $1 million have been 
successfully dealt with thereunder. 

14
  See s.9 of the Act and Art.II(3) New York Convention 1958 

15
  Hereinafter the “Act”;  all section references are to sections of the Act unless otherwise specified. 

16
  31

st
 January 1997. 

17
  Often misrepresented as a legal “blank page” or some form of void. 

18
  s.33. 

19
  s.24. 

20
  s.68. 



© Hew R. Dundas 15JUN09 

puts its case to the expert (normally without an oral hearing) who makes, applying his/her 
particular expertise (technical, legal or other), his/her/its decision as to the outcome of the 
dispute and such decision becomes binding in contract as between the parties21.  ED 
clauses, and the common law which has grown up around it, provide that the expert's 
decision shall be binding except where it has been procured by fraud or is in “manifest error”;  
the latter gives rise to some difficulty as to what in fact "manifest error" actually means but, in 
broad terms, so long as the expert makes an intra vires decision that decision will be binding 
upon the parties to the extent provided in the law of contract22.  Unless otherwise provided, 
decisions of expert determiners are not normally subject to any form of appeal even if wrong. 

Further “There is an essential distinction between judicial decisions and expert decisions, 
although the reason for the distinction has been variously expressed.  ….  A person sitting in 
a judicial capacity decides matters on the basis of submissions and evidence put before him, 
whereas the expert, subject to the express provisions of his remit, is entitled to carry out his 
own investigations, form his own opinion and come to his own conclusion regardless of any 
submissions or evidence adduced by the parties themselves.  Although, contrary to what is 
said in some of authorities, there are many expert determinations of matters where disputes 
have already arisen between the parties, there is a difference in the nature of the decision 
made and … the distinction is drawn and the effect spelt out,  namely that there is no 
requirement for the rules of natural justice or due process to be followed in an expert 
determination in order for that determination to be valid and binding between the parties”.23 

A major key to ED is speed24;  typically one cannot suspend oil drilling operations while the 
lawyers get to work on arguing the dispute but an expert can make a decision in minutes (if 
required) or days/weeks as appropriate.  Football referees, cricket umpires and other sporting 
decision-makers make instant decisions all the time – this is essential for the flow of the 
game – and there is no difference in principal with commercial disputes.  Further, It is often 
said that ED is applicable only to simple disputes e.g. as regards product quality (i.e. look-
sniff ED) but this is not at all so:  the Statfjord redetermination in the 1980s involved a gross 
figure of approximately $285 billion so that fighting over the seventh decimal place 
mattered25. 

 

Alternative Dispute Resolution (ADR) 

Ignoring for the purposes of this paper the theoretical argument as to what the term “ADR” 
includes or excludes26, there has been developed in recent years a wide range of alternative 
techniques for the resolution of disputes other than by litigation/arbitration.  It is my 
experience that the oil industry still remains largely litigation-driven and that ADR techniques 
have not yet become widely used. 

Typically, in a recent case the Operator of a 5-company group was in dispute with a 
construction contractor and successfully resolved that dispute using a form of mediation 
combined with ENE (see below);  notwithstanding that the dispute with the contractor was 
satisfactorily resolved at minimum cost or delay to the joint venture, the non-operators 
commenced legal proceedings against the Operator for breach of the joint operating 
agreement (“JOA”) which required that all disputes over a very small de minimis threshold be 
litigated.  While there may have been additional facts and circumstances in this case of which 
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  However, the English Courts will, as a matter of public policy, normally hold the parties to their 
contract in this regard. 

22
  This area has been extensively explored in the jurisprudence which has grown up in respect of 

adjudication since the 1996 Construction Act became law;  since adjudication was derived from ED it 
is a reasonable assumption that the principles of that jurisprudence would apply in any subsequent ED 
case. 

23
  Cooke J in Bernhard Schulte Gmbh & Co KG & Ors v Nile Holdings Ltd;  [2004] EWHC 977 at §95. 

24
  I was engaged to do one in one hour !  See below. 

25
  i.e. $285 where the negotiators’ (in-house) hourly rates were then around $80-100. 

26
  For the purposes of this paper it excludes both arbitration and ED. 
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I am unaware, it seems, on the face of it, ludicrous that the four non-operators should reject 
the successful outcome of a difficult dispute and also instigate expensive, time-wasting and 
completely pointless legal proceedings. 

Furthermore, in the "great days" of the North Sea oil industry (1970s and early 1980s) there 
was a distinctly ‘macho’ culture and image in the industry, perhaps partly driven by the large 
number of US managers working in the UKCS27, where litigation was the only real option in 
respect of a dispute resolution process28.  It is submitted that, in some ways, little has 
changed in 30+ years. 

Although the oil industry may not yet have fully grasped what is currently available by way of 
ADR techniques, it must do so;  it is therefore appropriate in this paper to comment, from an 
oilman’s perspective, on some of the ADR techniques applied in other sectors of commerce 
and industry and in other countries, often with significant success.  Some of these ADR 
techniques revolve around a third party neutral acting in a very different capacity from that of 
an arbitrator or judge in that the ADR neutral generally makes no decision, possibly even no 
recommendation, but focuses instead on assisting the parties to arrive at their own resolution 
of their own dispute29.  In contrast, there are processes where the neutral becomes more 
proactive and where his recommendations may assume considerable significance30. 

The recent practice of the English Courts is to the effect that CPR references to ADR are 
read as being references to mediation (I am unaware of any Court making a non-mediation 
ADR order) but the distinction is important and should be preserved. 

 

Mediation 

Mediation31 is undoubtedly the best-known ADR technique having received extensive 
coverage in the professional press not least because the Civil Procedure Rules introduced in 
the English Courts in April 1999 empower a Judge to ‘robustly persuade (but not direct)32 
litigating parties to go to mediation before returning to Court and also empower a Judge to 
take into account33 the behaviour and attitude of any party which has either refused to go to 
mediation or has not applied itself with sufficient diligence to the mediation process.  

What is mediation ?  Its origins lie in a Harvard University research study in the early 1980s 
which examined principles and practices of commercial negotiation, the results being 
summarised in a highly influential book "Getting to Yes"34 in which Is identified a distinction 
between what they termed ‘positional negotiation’ (i.e. where the parties set out their 
positions, defend them with vigour, concede as little as possible and endeavour to extract 
concessions out of the other side) and what they termed ‘principled’ negotiation (i.e. where 
the parties decide together what are the key issues and objectives as regards the 
negotiations and then decide, jointly, how to get there). 
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  Many, in my experience, wearing cowboy boots, even in London, and doing creditable John 
Wayne/Clint Eastwood imitations. 

28
  Refer fn.5 above. 

29
  Mediation literature is full of reference to the parties “owning the dispute”. 

30
  In one recent high-value case, the “Mediation Agreement” provided that I, as Mediator, could put 

forward recommendations or opinions to either or both party as his discretion;  after a first day spent in 
classical facilitative mediator mode, at the start of Day 2, the parties jointly requested the Mediator to 
adopt a highly-involved, hand-on deal-brokering approach, 

31
  As stated above, the distinction (if any) between mediation and conciliation can be ignored for the 

purposes of this paper. 
32

  In Shirayama v Danovo [2003] EWHC 3006 (Ch) it was held that a Judge could indeed compel 
mediation but this was effectively overruled by an obiter observation (widely criticised as being wrong) 
in Halsey v Milton Keynes NHS Trust ([2004] EWCA Civ 576);  “robust persuasion” is permissible. 

33
  E.g. when issuing costs orders, an example of this being the landmark case Dunnett v Railtrack [2002] 

EWCA Civ 302 (22
nd

 February 2002) where, in the Court of Appeal, Railtrack won its case but was 
denied its costs.  It should be noted that Halsey (above) effectively overturns Dunnett. 

34
  By Roger Fisher and William Ury. 
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A key to mediation is the mediator’s separate discussions with each party (“caucusing”) to 
gain greater understanding of the facts of their case but also, most importantly, of the 
underlying issues driving each party - these can be of a personal nature not directly related to 
the commercial facts in dispute.  The mediator’s subsequent shuttling between the two 
parties persuades each, separately, to open up and discuss their respective real fears, 
concerns and issues - critically, such discussions between the mediator and each party are 
entirely confidential and not revealed to the other party.  In this way, not only does the 
mediator gain a deeper understanding of the dispute, far wider than that had by either party 
(i.e. because of the nature and content of the confidential discussions with each party) but 
also each party has the opportunity, in confidence, to expound and explore its case with a 
neutral present.  This latter element is often critical since positionally-negotiating parties 
generally become entrenched behind their positions without actually considering what is 
happening on the other side of the parapet.  Having established the broad facts of the case 
including the underlying, often hidden (often personal) issues, the mediator can then explore 
various options for settlement of part or all of the dispute - again, in confidence with each 
respective party, or jointly with both.  A skilled mediator will have been highly trained in 
people-skills in order to assist and guide the parties in moving towards a resolution of all the 
issues, whether open (i.e. the commercial matters under dispute) or closed (i.e. underlying 
issues affecting personalities). 

Some practitioners and commentators divide mediation into two types: 

(i) facilitative, as normally taught and practised in the UK, where the mediator acts only 
as a facilitator and scrupulously avoids making any kind of evaluation of either party's 
case35 and avoids making any recommendations as to resolution of the dispute; 

(ii) evaluative, where the mediator takes a more proactive role by evaluating some or all 
of each party's case and making recommendations as to the resolution36; 

but there is no sharp dividing line between these two broad approaches and individual 
mediators develop their own styles.  In addition, the evaluative approach is rather more 
prominent in the USA, Australia and (possibly) in the Far East than in Europe;  the choice in 
part reflects cultural differences37.  Further, there is a degree of overlap between a 
proactive/evaluative approach to mediation on the one hand and ENE on the other. 

Although mediation has proved very successful, particularly where the dispute involves 
significant personal or personality issues38, it is perhaps less successful where the dispute is 
a pure commercial dispute between equal commercial parties whether in respect of property, 
banking or, it is submitted, the oil and gas industry.  To date, the evidence (even if largely 
anecdotal) shows that many disputes in the oil and gas industry are indeed hard commercial 
or technical disputes without any significant personality issues which might suggest that 
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  However, in practice “reality-checking” can include elements of opinion. 
36

  This is termed ‘conciliation’ in some texts (e.g. by the CIArb) but this terminology is confusing since in 
many jurisdictions (refer UNCITRAL Model Law on Conciliation or the ICC Conciliation Rules) the 
terms mediation and conciliation are synonymous. 
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  Having trained as a mediator in the UK in the facilitative style, I was somewhat taken aback to hear of 

a case where a commercial dispute was referred to mediation by the Court which appointed an 
immensely eminent retired judge as mediator;  he disposed briefly of the customary formalities at the 
outset of the mediation, separated the two parties in their respective rooms and visited each to tell 
them, in succinct language, that their cases had serious defects 1-2-3-4-5 which they might like to 
consider. The distinguished judge, having delivered himself of these devastating critiques, retired to 
his own room;  shortly afterwards, the parties settled, each having lost confidence in the strength of its 
respective case. This of course is not mediation in the ‘proper’ sense but it certainly solved the 
problem in the case in question;  this approach to dispute resolution is a particularly brutal form of 
Early Neutral Evaluation which is considered below. 

38
  This is perhaps most evident in cases of clinical negligence, personal injury and industrial accidents 

where the simple "how much compensation is due ?" is often a minor part of the real dispute which 
might relate to the personal circumstances of the widow/widower or the injured party. 



© Hew R. Dundas 15JUN09 

mediation would be successful39.  Later in this paper in discussion of the CATS case we will 
consider whether mediation (or other ADR technique) might have been of assistance. 

Critics of mediation often state that "we are experienced commercial negotiators - why do we 
need some unknown third party to help us ?".  This perhaps misses the point of mediation in 
that the mediator has been trained to work as a neutral together with both the parties and 
each individual with a view to considering their prospective cases, identifying the real issues 
and exploring options for settlement - the latter two are entirely inconsistent with the 
positional approach to negotiation generally taken by "experienced commercial negotiators" 
at least in the oil industry. 

A more serious difficulty with mediation is that the outcome is normally a settlement 
agreement which is, legally, no more than another contract between the parties, enforceable 
according to the law of contract but in a circumstance where the original contract has already 
given rise to a dispute40.  However, in practice it would appear that the whole process of 
facilitative mediation, whether accurately or not described as cathartic, leads the parties into 
a co-operative and settlement-oriented frame of mind with the consequence that (again, the 
evidence is largely anecdotal) it is understood that a high proportion of settlement 
agreements are indeed honoured. 

In order to get round the weakness that the settlement agreement is no more than another 
contract, in some jurisdictions it is possible for the mediator, upon a settlement agreement 
being arrived at, to become (with, of course, the agreement of the parties) an arbitrator and 
thereafter to issue an arbitral award by consent incorporating a settlement agreement where 
that arbitral award is enforceable at law.  This ingenious solution to the mediation loophole 
does not work in all jurisdictions since, at least in English law, once the settlement agreement 
has been arrived at there is no continuing dispute between the parties, therefore nothing to 
arbitrate.  There are practitioners who believe that they can get around this difficulty and it is 
understood that there is at least one set of institutional mediation rules which expressly 
provides for a settlement agreement to be published as an arbitral award;  however, this 
remains a difficult area carrying with it a degree of risk of failure of enforcement of the 
outcome. 

There is one final major advantage of mediation, particularly in comparison to adversarial 
dispute resolution processes such as litigation and arbitration:  in the latter, the two parties go 
head-to-head in front of the judge or arbitrator, they attack each other's cases, they argue, 
they cross-examine (sometimes destructively) each other's witnesses etc.  At the end of the 
process the judge or arbitrator makes a decision as to the substantive case and, 
subsequently, makes further decisions inter alia regarding the allocation of the costs of the 
case.  It is quite possible that both parties are unhappy with one or more of these decisions 
and it is certain that the loser will be unhappy in any event.  In the circumstances, it may be 
that the commercial relationship between the two parties has been irreparably damaged41 
and, in the long term, this may be in the interests of neither;  in contrast, the mediation 
process involves decisions made only by the parties themselves, not by the neutral, and, 
having made those decisions, the parties are normally both equally committed to them.  In 
addition, a common effect of the mediation process where the representatives of the 
disputing parties often spend many hours under considerable pressure finding a joint solution 
is that a degree of bonding occurs and the commercial relationship generally survives and 
can even be strengthened. 

In training as a mediator with CEDR, I and my fellow trainees were repeatedly reminded that 
mediation was about the parties’ interests, not their rights, and that the origins of modern 
mediation lay in the seminal "Getting to YES" which developed this concept.  CEDR training 
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  This latter reflects my experience as an oil & gas mediator. 
40

  In certain countries (e.g. Bolivia, Colombia) ,a mediated settlement agreement carries the same status 
as an arbitral award. 

41
  This is less true of the oil industry than many. 
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is full of case studies where the focus on interests allows trainee mediators in roleplay to 
develop creative solutions to the problems presented, based on a wider range of factors than 
would be permitted by focusing solely on the rights of the parties as would be the case in 
arbitration or litigation.  The theory underlying this is well established and has been 
extensively covered in the literature and does not need repetition here42.   

In addition to the example (cf. fn.42) of non-mediation mediation, there are reports of 
procedural wrangling in mediations.  In my experience, and in talking around the mediation 
profession, the whole principle of mediation is at some risk of being undermined, possibly 
even destroyed, by excessive proceduralisation and domination by the legal profession. 

 

Executive Negotiations 

This sub-heading might seem strange at first sight:  if the parties had been unable to 
negotiate their way out of the dispute, what is “executive negotiation” and what can it add ?  
Consider the example of a construction project where the Employer’s and Contractor’s 
respective project management teams are in dispute:  the purpose of "Executive 
Negotiations" is that the dispute is put before a higher level of (off-project) management, e.g. 
corporate executives not directly involved in the day-to-day minutiae of the project;  they may 
be given some form of briefing on the key issues in dispute and then negotiate in isolation 
from the project management teams.  This can be effective in that these executives are free 
of the "baggage" accumulated by the project management teams (often involving serious 
personality differences) but also that they may be able to look at the dispute in a wider 
corporate perspective particularly in respect of maintaining a continuing commercial 
relationship and, with some of the perspective which would be acquired by the mediator in a 
mediation, the off-project executives can often arrive at a resolution of the dispute quickly 
and, particularly if the executives negotiate without the ‘baggage’ of lawyers or other advisors 
etc, at minimal cost. 

I have experience of my company being “dragged into” Executive Negotiations when I knew I 
had a cast-iron case and needed only one more head-banging session to crush the other 
side;  with hindsight, the negotiation process was highly productive, leading to an acceptable 
resolution at minimal cost or loss of time. 

 

Early Neutral Evaluation (ENE) 

ENE is popular in many sectors of commerce in the USA and has a strongly successful track 
record:  the parties put together their respective cases (usually with essential supporting 
documentation only) and submit their cases to a third party neutral, typically a retired judge or 
senior person from the industry, who will consider and evaluate the submissions and 
generate an opinion as to what the likely outcome of the dispute might be were it to go to 
either arbitration or litigation.  That opinion has, of course, no binding force, even as a matter 
of contract - it is no more than an opinion.  However, if a party’s case has been given 
anything less than full support by the neutral in such circumstances then that party will 
necessarily think hard before choosing to pursue it before an arbitral tribunal or court43.   

                                                           
42

  However, taking the principle that mediation is concerned with interests rather than rights as 
fundamental to the concept of mediation, it therefore came as a substantial shock to hear of a recent 
mediation where the parties were represented not only by large teams of Solicitors but by both Senior 
and Junior Counsel.  To quote Star Trek’s Mr Spock, "this is life, Jim but not as we know it". 

43
  In this context there is a much-told anecdote deriving from mediation where in a dispute which 

appeared to be intractable despite the mediator’s best efforts, he spoke separately to the legal 
advisers of each of the two disputing parties without those parties present and asked the same 
question "what have you told your client about its chances of success in court ?".  Both advisers 
responded "at least 75%" so the mediator then sat both advisers in a room on their own and on a flip 
chart wrote “75+75=100 ?”  The case reportedly settled within the hour, both legal advisers realising 
that a truly objective evaluation of their respective client’s chances of success was less than 75%, 
perhaps even less than 50% and that this then was the time to settle. 
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To my knowledge, ENE in this context is rare outside the USA and almost unknown in the 
UK44;  however, its track record in the USA suggests that it deserves greater recognition here 
in the UK as a dispute resolution process.  In theory at least, it should involve minimal outlay 
on the part of the parties in putting up their skeleton submissions together and also, despite 
the need to remunerate the third party neutral, relatively low costs as it would not normally be 
the case that the neutral spent substantial time on the case. 

 

Private (Mini)Trials (PMTs) 

PMTs are also reportedly popular in some sectors of commerce in the USA but again, to my 
knowledge, have not been employed in the UK oil and gas industry.  The principle is that 
each party conducts its case broadly in the style of a (normally simplified) arbitration (or 
perhaps litigation) but where the persons acting as quasi-arbitrators or judges are one senior 
executive from each of the disputing parties with a 3rd party neutral chairman.  Of course, to 
arrange and conduct a PMT is no simple matter particularly when compared to the simplicity 
of ENE.  However, PMT remains available as one of the many tools in the modern dispute 
resolver’s toolkit.  PMTs have, in my opinion, a real future if only parties will grasp the nettle 
and buy in to the process 

 

Hybrid ADR 

Particularly in the USA, the jargon and the range of acronyms which have recently been 
developed in ADR require special training to remember and it is not appropriate in the 
confines of this paper to address every last possible approach which has been applied.  
However, it is perhaps helpful to address briefly two contrasting approaches which combine 
elements of mediation with elements of arbitration with differing effect. 

1. “Med-Arb” was referred to above in the context of the weakness of the mediation 
process in that the outcome is no more than an agreement enforceable as a contract 
in law and, in different ways in different jurisdictions depending upon the operation of 
law (the difficulties in England were identified above) Med-Arb envisages a process 
that starts as a mediation and finishes as an arbitration, the difficulty being to 
manage the transition.  One leading practitioner in the UK has the parties execute an 
arbitration agreement and then agree to suspend arbitration proceedings while a 
mediation follows with the mediator/arbitrator given the authority to decide (on notice) 
when to effect the transition. 

I see significant difficulties with this process even if the parties are fully supportive of 
it.  A decision in the English courts has raised a major query over Med-Arb45. 

2. The latest idea to emerge from the USA, and one which has reportedly achieved 
substantial success, is the converse of the previous process:  a conventional 
arbitration is conducted entirely in the normal manner (albeit usually via an 
accelerated procedure) and, on its conclusion, the arbitrator issues his award but 
does not release it to the parties immediately.  Instead, he then convenes a 
mediation between the parties with the award, in a sealed envelope, notionally lying 
on the table between them and he is empowered, at any time that he believes that 
the mediation process is heading towards failure, to open the award and deem it 
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  The Commercial Court offers ENE (a free service !) but there has been minimal take-up, understood to 
be approximately 1 case/year.  The TCC offers a mediation service. 

45
  Glencot v. Barrett [2001] EWHC (Tech) 15 (13

th
 February 2001).  The adjudicator was asked to 

suspend the adjudication and to act as mediator while the parties endeavoured to resolve the dispute;  
the mediation having proved incompletely successful, the mediator reverted to being an adjudicator 
and rendered a decision.  This was subsequently refused enforcement by the Court on the main 
ground that, as mediator, the adjudicator had come into possession of confidential information which 
gave the losing party reasonable grounds to suppose loss of impartiality in arriving at and rendering 
his adjudication decision.  Such infection with apprehended bias necessitated setting-aside of the 
decision, inter alia because Art.6 ECHR is thereby breached;  such breach is not capable of waiver 
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published whereupon it would assume binding force in the conventional manner 
applicable to any arbitral award.  The parties of course do not know the contents of 
the award and, in England, the consequences not only of the substantive award but 
of the award of costs could be significant.  It is quite possible that neither party 
particularly desires to see the award in the circumstances where sealed offers to 
settle have been made which might have a significant, even disproportionate, effect 
on the recovery of costs.  Further, by mediating both parties have the opportunity to 
improve their position in comparison to the sealed award decision.  The principle 
underlying Arb-Med is that the risk of the award proving unsatisfactory to each of the 
parties is such that it persuades them to mediate with commitment.  It is reported, at 
least by the major proponents of this approach, that such mediation is almost 
invariably successful for that reason.  I finds this new approach one of considerable 
fascination. 

 

Adjudication 

It is appropriate to discuss adjudication briefly although its impact on the oil and gas industry 
is very limited, it being targeted at the onshore civil engineering/construction industries.  In 
brief, it is a form of ED imposed by statute46 on certain classes of contract, with such 
imposition arising out of studies which showed that the effect of disputes in the construction 
industry was having a noticeable restraining effect not only on that industry but on the 
economy as a whole and that the time and effort expended on arbitration and litigation was 
wasted. 

Either party to a construction contract47 can refer any disputed matter to adjudication at any 
time and there are several professional bodies48 which are available to act as appointing 
authorities.  Following appointment, the adjudicator (invariably sitting alone) has 28 days to 
determine the dispute and issue a Decision although the 28 days can be extended by a 
further 14 days by the referring party and extended again by agreement of both parties.  In 
that time he will receive submissions, often extensive, from the parties and may, but need 
not, conduct a hearing and will issue a Decision very much as described above in respect of 
expert determination, the difference being both that the adjudicator is proceeding under 
statute and that his decision is binding in law until such time as the issue in dispute has been 
finally resolved in either arbitration or litigation49 or by agreement. 

As a matter of law, the adjudicator's Decision is binding but only temporarily but, in practice, 
given that the parties have put their respective cases to the adjudicator, even under a very 
tight timescale, only a small minority (understood to be <10%) of Decisions are in fact 
pursued to arbitration or litigation so that, in practice, most Decisions ultimately assume 
binding force.  Given the timescale and sometimes the enormous quantity of detail involved 
in the dispute it is not unknown for adjudicators to make a wrong decision;  in such 
circumstances the Court will normally confirm that decision and render it enforceable by way 
of summary judgment, bearing in mind that it can be (but rarely is) overturned by subsequent 
arbitration or litigation.  Similar to the constraints applicable to an expert determination, only if 
the adjudicator decides the wrong issue or fails to follow the principles of natural justice50, will 
the Court decline to enforce his decision51.  This paper is not the place to explore the very 
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  Part II (ss.104-117) of the Construction Act 1996. 
47

  Either as defined in the Construction Act (there is no opt-out) or as opted-in by the parties by 
agreement;  for “construction contracts “ as defined, in the absence of express agreement by the 
parties to adequate procedural rules, the statutory rules are imposed. 

48
  Such as the Royal Institution of Chartered Surveyors, Royal Institute of British Architects, the 

Chartered Institute of Arbitrators etc. 
49

  If the issue does go to arbitration or litigation (other than by way of appeal or challenge) the Decision 
is effectively ignored and the case reheard de novo.  

50
  In contrast to Expert Determination – vide Bernhard Schulte – fn.19 above. 

51
  In the leading case on adjudication (Bouygues v Dahl-Jensen [2000] BLR 522) the adjudicator 

became confused as between gross of retention and net of retention and arrived at a conclusion which 
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interesting jurisprudence in this area but, in broad terms, adjudication was designed in statute 
to be a ‘quick-fix, temporary solution’ so must be interpreted in that context. 

While the onshore oil and gas and also the process industries are statutorily exempt from 
(but can opt into) adjudication, its significant success in the construction industry is such that 
the principles of adjudication are strongly worth consideration by the oil and gas industry 
whether in contraction projects or otherwise52. 

A difficulty with adjudication is that the issue in dispute may well be immensely complex and, 
for each party to put its case, could require very substantial volumes of documentation to be 
submitted to the adjudicator who necessarily comes into the case cold and completely 
ignorant of any of the background;  another weakness is the scope for ambush by one party 
of the other by spending many months preparing a complex claim then statute allows the 
respondent limited time53.   

 

Dispute Review/Advisory Boards (“DRBs/DABs”) 

On many major international construction projects a DRB or DAB is created which is actively 
involved in the project in an observer capacity from the very outset possibly visiting the site at 
least monthly or more frequently;  typically the DRB/DAB will be a panel of three, perhaps 
two engineers and a lawyer and, as the project gets under way they will acquire significant 
background knowledge of the project and the difficulties it gives rise to. 

When a matter falls into dispute between the Employer and the Contractor then, at the first 
stage, the dispute resolution process involves referring the matter to the DRB for an interim 
decision (a DAB normally generates ‘only’ a recommendation) broadly comparable to the 
decision made by an adjudicator in the UK domestic situation, the principal difference being 
that the panel is much more aware of the nature of the project, the background and the 
detailed issues affecting it.  A DRB/DAB is a similar way of defusing disputes at an early 
stage before they get close to arbitration or litigation proceedings54.  

I am unaware of any instance in the oil and gas industry where a DRB/DAB has been used;  
while it has immediate application to oilfield construction project, it is submitted that a 
DRB/DAB, even if a panel of only one, could be employed in a wider range of oil industry 
contractual circumstances - given the number of disputes arising out of offshore drilling (not 
least because of the numerous contractors generally contracted to the oil company not to the 
drilling company with a consequent complex contractual matrix55 a senior and experienced 
drilling engineer placed on board the rig in a DRB/DAB capacity would have obvious potential 
merits as a way of preventing disputes from escalating into those that appear in courts and 
arbitration with disappointing frequency. 

 

Use of 3rd Party Neutrals in Contract Negotiations 

                                                                                                                                                                                                      

was arithmetically wrong but the Court enforced his decision and this was subsequently confirmed on 
appeal to the Court of Appeal. 

52
  It is understood in the construction sector that the oil industry achieved its exemption inter alia by 

arguing that there already existed mechanisms and procedures to resolve disputes in the industry;  I 
have been involved in oil industry dispute resolution since 1978 and have never seen any such 
procedure or mechanism.  Further, at a meeting of the Oil & Gas Branch of the Arbitration Club, no-
one could exhibit any argument to justify the continuance of the exemption. 

53
  See the almost shocking case London & Amsterdam Properties Ltd v Waterman Partnership [2003] 

EWHC 3059 (TCC). 
54

  The best-known example was in respect of the construction of the new Hong Kong Airport where the 
DRB proved outstandingly successful in resolving many disputes between the various layers of 
contractor with surprisingly few disputes ultimately going to either arbitration or to litigation. 

55
  For example, in a conventional situation the logging contractor would, so far as its contract was 

concerned, be deemed to have entrusted his valuable equipment to the oil company which would then 
hand it to the drilling company (retaining liability) even in a circumstance where the oil company (as is 
common) had only a single representative on board the rig. 
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A recent and potentially highly valuable addition to the range of dispute prevention 
techniques is the use of third-party neutrals during the process of negotiating contracts.  An 
example is given below where two UK-based parties contemplated having a negotiation 
impasse referred to a third party for resolution. However, the major application of such a 
neutral would appear to lie in contracts between oil companies and foreign governments 
since, at least in my experience, such negotiations are often hampered by communication 
difficulties, cultural differences, different levels of experience, and even outright suspicion by 
each party of the other.  A neutral with appropriate international oil industry experience (and 
it, it is stressed, oil industry experience) and from a neutral country is appointed to sit in and 
assist with negotiations in a manner broadly parallel to the classical model of mediation, 
perhaps with an evaluative overtone by way of addition.  

Looking back over my extensive experience of such negotiations, the presence of such 
neutral would, with hindsight, have been of enormous assistance particularly in those 
countries where the state sector, including the State Oil and Gas Company (SOGC), the 
Ministry of Energy and/or the Ministry of Justice had little or no experience of international 
contracts and hence regarded every proposal put to them with suspicion. In those examples, 
the neutral would have been able to have reassured them that what was being proposed was 
at least reasonable in the context of the world oil industry.  

In another example, a senior director of an SOGC chose, perhaps for reasons of maintaining 
face, to conduct most of the negotiations with a foreign oil company himself rather than 
relying on his highly professional colleagues to become involved in the discussions;  the oil 
company tentatively put forward an outline approach which would have involved the SOGC 
taking on a take-or-pay gas purchase obligation which would have been commercial suicide 
for it.  Despite energetic attempts by his colleagues to stop him, the director would not back 
down and, in fact, the oil company had to step in to ensure that the SOGC was not saddled 
with such a commitment.  In such a case, the neutral would almost certainly have been able 
to have stepped in to have stopped the director from committing commercial suicide whereas 
he could not accept such intervention from his own subordinates.  

In addition, in mediation it is often possible for the mediator to see areas of agreement not 
visible to the parties since they do not individually see the whole picture;  in an evaluative 
mediation the mediator might well try to guide the parties towards agreement territory 
whereas in a facilitative mediation the guidance would need to be more subtle and restrained.  
With the same caveats, a third party neutral engaged in contract negotiations of the type 
envisaged above will also frequently be able to see areas of potential agreement and, no less 
relevantly, areas of potential disagreement and either indirectly or directly (as appropriate) 
guide, steer or bully the parties into the appropriate direction.  

It appears that this approach has been used on only a handful of occasions.  It is my strong 
opinion that it offers a very substantial scope for reduction in the number and scale of 
disputes in such contracts. 

 

The Oil & Gas Industry – Additional Considerations 

The foregoing remarks are in most cases of general application outlining the various 
techniques available to resolve disputes and it is now appropriate to consider, perhaps in 
more detail, what I believe to be particularly relevant to the oil & gas industry, particularly in 
the light of the CATS case. 

Before I consider that case in detail it is appropriate to say more about expert determination 
(“ED”) as this is a dispute resolution technique widely-used in the oil industry, albeit in limited 
circumstances.  Broadly, as stated above, the principle is that a technical matter is referred to 
a third party neutral for a determination:  the principal areas where ED is applied are (1) 
reservoir redeterminations;  (2) crude oil or gas pricing;  (3) production and cost recovery 
allocations under PSCs;  (4) accounting issues arising out of JOAs.  The experts chosen to 
determine these disputes are generally major firms of accountants, economic analysts, 
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reservoir engineers and the like.  The law in this area, albeit non-statutory, is sufficiently well-
defined that the leading textbook on ED has recently gone into its third edition56.  It is 
submitted that ED has a great deal more to offer than it is presently permitted to do. 

Consider the following example:  I was telephoned at 6pm one evening by the two parties to 
a JOA negotiation who had reached stalemate in respect of one clause.  What they asked 
was whether, if they reverted to him at 8am the following morning with the substance of the 
dispute over that one clause would he be able to render a decision as to the appropriate 
drafting of the clause within one hour;  of course I agreed, the clause being one with which he 
was very familiar and upon which he was entirely content to express an opinion or make a 
decision.  The clause in question was one where there was a spectrum of acceptable drafting 
and what had in fact happened was that the two parties had stalemated themselves by 
developing entrenched positions (i.e. positional negotiation - refer above) and neither was 
prepared to concede even a single word, let alone anything as important as the punctuation.  
Applying one aspect of mediation thinking, use of a third party to decide an intractable 
dispute in such an instance means that neither party has to give way or concede and no 
‘face’ is lost;  conversely, by referring the matter to a mutually-acknowledged authority on the 
matter the parties could be sure of getting a fair and reasonable answer.  It will not come as a 
surprise that the parties did indeed telephone at 8:00am the following morning to say that 
they had settled the matter57. 

This anecdote, a genuine one, has caused considerable surprise among many in the oil 
industry who invariably respond that they could very adequately solve their own problems 
and would not need and would not welcome assistance of a third party in such a 
circumstance.  It was even asserted by one individual that the negotiating teams by definition 
had failed to do their jobs.  If the former assertion were genuinely true then there would never 
be any disputes and no need to resolve them:  disputes arise whether in the oil industry or 
elsewhere and it can never be assumed that the parties to any dispute have the tools 
necessary to resolve it.  The latter assertion is no more credible than the former:  the 
negotiators are present to do the best for their companies and, if they genuinely believe they 
should not concede on some issue it seems unreasonable to criticise them for failing to 
concede. 

The jury is still out as to whether expert determination is appropriate in a case such as this;  I 
submit that it is. 

 

Litigation in the Oil & Gas Industry 

The oil industry generally produces two main arguments as to why it almost invariably 
litigates as opposed choosing to any other form of dispute resolution;  first, the amounts of 
money involved are so large that the matter must be determined by a Court;  second, the 
disputants need the certainty of a Court judgment.  I submit as follows: 

(1) at an early stage in my career, I was given authority in respect of a $1.3 billion North 
Sea project with a commitment limit of $100 million and I regularly dealt with and 
signed off invoices up to $10 million;  further, I was responsible for the control of the 
$1.3 billion budget.  I respectfully submit that no High Court or superior Court judge in 
the UK has ever been directly responsible for such substantial sums of money and 
the argument that the monetary size of the dispute is such that it necessitates going 
to Court is a non-sequitur; 

(2) The second line of the oil industry argument in favour of litigation also collapses upon 
examination, for three principal reasons: 
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  “Expert Determination” by John Kendall, Clive Freedman and James Farrell;  4
th
 edition;  June 2008;  

published by Thomson/Sweet & Maxwell;  ISBN 978-1-84703-031-3 
57

  So no fee was paid ! 
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(i) there is no certainty at all in a system where a decision is made in the High 
Court, unanimously reversed in the Court of Appeal and the latter reversal itself 
unanimously reversed in the House of Lords;  even worse, the “winner” of the 
case might have lost in the High Court, lost 3-0 in the Court of Appeal and won 
3-2 in the House of Lords making it objectively a hollow victory where 6 of the 9 
judges were against it. 

(ii) the outcome of the CATS case essentially hinged not on legal argument but on 
the obtaining from the Court of Appeal of leave to appeal to the House of Lords 
which was granted when, arguably on the standard criteria for grant of leave, it 
should not have been - one of the parties to the case described it as a lottery, a 
description entirely contradicting the asserted "certainty" 

(iii) although CATS was a purely UK domestic case, it should be noted that Court 
judgments are less easily enforced internationally than arbitral Awards, the 
latter much more easily enforceable pursuant to the New York Convention 1958 
and, as between arbitration and litigation, there is potentially significant 
uncertainty in enforcing the decision of the court58  

The CATS case is covered in some detail in the Appendix to this paper;  in simplified terms 
two issues reached the House of Lords:  (i) did a subsea pipeline valve work and (ii) if so, 
what were the contractual consequences ?  Setting aside the obvious question of why the 
House of Lords was being asked to decide an engineering matter, the judgments on the 
contractual issue refer repeatedly to “commercially acceptable” and similar phrases and are 
judgements as to commercial rationale and thinking, not lawyer’s judgments.  Again, why did 
the parties (all experienced major oil companies) need the House of Lords to tell them what 
an oilman thinks/does ?  Why spend eight years and £8-12m in legal fees to arrive at such a 
position ?  CATS is, to I, a massive and retrograde step back in time and a total contradiction 
of what he and colleagues developed in the 1980s and 1990s by way of approaches to 
dispute resolution. 

There is one line of thinking, rarely admitted by oil company managers and lawyers, which 
may have played a part in what can be argued to be a disastrous case:  if you have tried 
mediation or ENE or ARB-MED and ‘lost’ the case (particularly where there was no right of 
appeal), you will have a difficult time with your Board and shareholders.  If, as in the CATS 
case, you have gone all the way to the House of Lords and lost, then you shrug your 
shoulders and blame their Noble Lordships for getting it wrong – “not my fault”. 

Let us consider briefly how other forms of dispute resolution might have addressed the CATS 
case: 

(1) expert determination:  the issues the subject of the case were, it is submitted, 
eminently suitable for expert determination, possibly by two experts in dealing with 
separate issues, the first (probably, but not necessarily, an engineer59) deciding the 
issue of whether or not a tie-in it could have been effected and whether the valve 
systems were acceptable or defective, the second (a commercial man) taking that 
decision and applying it to the language of the contract.  While one might assume 
that that second issue should have been determined by a lawyer, such, it is 
submitted, is by no means necessarily the case as is amply demonstrated by the 
House of Lords judgments’ repeated references to “commercial” etc as summarised 
in the appendix. 

However, given that an expert's decision is binding only as a matter of contract and 
given the substantial sums of money involved in the CATS dispute it is clear that, 
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 Of course an expert determination of the CATS case would have been still less certain as regards 
enforcement as it would have been no more than a contractually binding agreement;  however the 
point remains that litigation is not the most certain process. 

59
  Although not an engineer, I believe that I have sufficient engineering knowledge to deal with the 

matter. 
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although an expert or pair of experts could readily have determined the dispute, 
putting that determination in contractually binding form leads to the enforcement 
weakness discussed above even where the Courts are supportive in so enforcing;  
the principle remains that the dispute itself was suitable for expert determination.  In 
addition, the cost of hiring the appropriate two experts would have been vastly less 
than the huge costs of litigating the case through all three levels of Court.  Finally, a 
decision made by experienced career oil industry personnel would properly reflect oil 
industry practice60. 

(2) Arbitration:  everything stated above regarding expert determination applies also to 
arbitrating the CATS dispute where a three-man panel of experienced oil industry 
arbitrators would have been able to determine the dispute, potentially in a very 
significantly shorter space of time and at very considerably lesser expense than 
occurred in the three phases of litigation.  An arbitral award in this context would 
have been enforceable internationally as a matter of law and, in addition, although 
the parties to the dispute were all effectively UK-based, such an award would have 
offered the CATS Group the flexibility to have enforced it against assets owned by 
(e.g.) Enron elsewhere in the world.  However, it has to be admitted that had the 
CATS dispute gone to arbitration it would likely have gone to one of the 3-QC panels 
which bedevil the industry’s arbitrations and it is also likely that the parties would 
have expanded the process so that it took almost as much time and not significantly 
less expense than litigation.  Conversely, if the parties had, from the outset, 
determined to have the dispute arbitrated by genuine industry arbitrators and had 
agreed some constraints regarding time and cost61 then it is genuinely possible that a 
successful arbitration could have ensued with significant savings in time and costs. 

(3) Mediation:  the main proponents of mediation qualify their preaching of the gospel by 
admitting that there may be types of dispute not well suited to mediation and 
generally oil and gas disputes are to be found in that category.  It is my opinion that 
the CATS dispute was totally unsuited to mediation -  it was an all or bust, £100 
million or £0, winner-takes-all situation where, in general, mediation is ineffective and 
old-fashioned positional negotiation and an adversarial dispute resolution process is 
more relevant.  In addition, as far as one can determine, there were no personal or 
personality issues in the case, merely hard commercial facts. 

(4) Other:  while ENE might have produced a potential answer in a short space of time62, 
where £100 million is at stake there was no more reason to expect the parties to pay 
any attention to a neutral’s opinion than there would have been for them up to have 
complied with an expert determination.  The facts of the case clearly suggest that 
Executive Negotiation or PMTs would also have been entirely inappropriate, given 
the magnitude of the money numbers.  Furthermore, as soon as the spot gas price 
began to drop below 19p/therm it would have been obvious to both sides that a 
substantial dispute was brewing and there would have been nothing that a DRB 
could have achieved in such circumstances.  Given the inadequacies of mediation in 
the type of dispute, the hybrid processes such as Arb-Med or Med-Arb would have 
been irrelevant as well. 

Concluding, an objective analysis of the most appropriate method for determining the dispute 
leads to an equal balance between ED and arbitration, assuming in the latter case that the 
appropriate tribunal had been selected.  The enforceability weakness of ED discussed above 
does not rule it out63 but does leave arbitration as the most logical and the most effective 
means of resolving a dispute such as CATS at least cost and with least delay.  The two 
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  It should be stressed that Langley J and the House of Lords were able to arrive at the correct 
conclusions in this regard, the former no doubt having heard much expert evidence in the High Court. 

61
  e.g. s.65. 

62
  I would have delivered an Opinion in a week and billed a very reasonable fee ! 

63
  Of course the Expert Determination Agreement can try to reinforce the binding nature of the Decision. 
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principal reasons given by the oil industry for preferring litigation (refer above) patently fail to 
stand up to examination in the CATS context. 

 

Arbitration – Concern over Selection of Tribunals 

One major issue concerning arbitration of oil and gas disputes is concern over the selection 
of tribunals.  In many oil and gas disputes the issues are essentially technical in nature, e.g. 
the CATS case and the many disputes arising out of offshore drilling are fundamentally 
engineering matters.  Logic would suggest that some or all of the arbitrators on a 3-man 
panel hearing such a dispute would be experienced oil industry personnel with extensive 
practical experience of how the industry functions.  In practice, however, arbitral panels, 
particularly in Europe, often comprise three eminent QCs or professors of law.  There has 
been some experience of such panels either failing to understand fully the technical issues 
or, alternatively, rendering awards on a legalistic basis without full consideration of oil 
industry practice.  In this regard, arbitrating before a QC-dominated panel may have nothing 
to offer compared to litigating in Court and a major advantage of arbitration is therefore 
thrown away64. 

Why do the parties not then nominate oil industry practitioners or technical people to arbitrate 
technical disputes ?  There are perhaps two main reasons for this:  (i) party A possibly thinks 
that if it nominates an engineer as arbitrator then party B will nominate a QC and, 
conventionally at least, a QC or equivalent is nominated as Chairman of the tribunal;  in such 
a circumstance party A may assume that its engineer appointee will be ‘outvoted’ by the two 
QCs and that its case may therefore suffer;  in practice party A will therefore nominate a QC 
in case party B does and, of course, the two QCs so appointed almost invariably nominate a 
third QC as chairman;  (ii) it appears that few clients are really in the driving seat in respect of 
the nomination, instead taking recommendations from their legal advisers;  the latter tend to 
nominate a QC as the safe option.  In either event oil and gas arbitrations in London, Paris 
and Geneva are heavily dominated by QCs or equivalent and the panels maintained by the 
main institutions are dominated by lawyers with few practitioners listed. 

A London-based oil & gas arbitration discussion group65 has recently discussed what could 
reasonably be improved in the selection process in order to deliver the appropriate arbitrator.  
Coincidentally, the oil industry had itself come to broadly the same conclusion66 and parallel 
initiatives were launched to try to identify genuine oil industry arbitrators, that is to say those 
with substantial oil industry experience, available to hear relevant disputes.  Regrettably 
these initiatives came to naught.  One analogy might be the London Maritime Arbitrators 
Association (LMAA):  although it may not necessarily be the model which the oil industry 
chooses to follow, it does offer significant advantages in the maritime field over what is on 
offer in the oil & gas industry.  In brief, the LMAA is an association of practising maritime 
arbitrators each with substantial practical experience in an appropriate sector of the shipping 
industry and in arbitration. 

 

Summary and conclusions 

From an oilman’s perspective, the options on offer are not always the ones which practical 
men need to resolve practical problems with over-emphasis on legal solutions and over-
reliance on lawyers.  GAFTA arbitrations are conducted without lawyers so that grain trade 
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  A recent insurance case demonstrates this in stark terms:  a 3-main panel reached a key decision 2:1 
with the majority (one lawyer, one insurance market man) arriving at a practitioner’s answer and one 
that the parties clearly intended;  the dissenting arbitrator, a leading QC, produced a “black-letter law” 
opinion.  On appeal, the latter was upheld in the High Court and the Judge refused leave to appeal 
(Arbitration Act 1996 s.69(8)) and the Court of Appeal held that it had no jurisdiction to overturn the 
Judge’s refusal.  CGU v AstraZeneca [2006] EWCA Civ 1340.  This important decision is discussed in 
detail in [2007] 73 ARBITRATION 1. 

65
  The Oil & Gas Branch of the Arbitration Club formed and chaired by me. 

66
  Via a Working Group co-ordinated by Denton Wilde Sapte. 
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men present and hear grain trade disputes.  The oil industry needs to adopt a similar 
approach as was the norm in my experience in the 1980s.  Disputes are all-too-often ‘owned’ 
by the Solicitors not by the oil company’s management;  their respective interests in the 
dispute are NOT the same 

I close by repeating my belief, a strongly held one, that the oil, gas and energy industries 
have much to learn in respect of dispute resolution.  

 

APPENDIX 

 

The CATS case 

In my opinion the CATS case reveals a great deal of the oil industry's approach thereto;  
although the dispute was litigated all the way to the House of Lords, the facts, the arguments 
and their noble Lordships’ analyses are such that it is possible to hypothesise how the 
dispute might have been resolved other than by litigation.  It is necessary to outline the facts 
of the case as were set out in the House of Lords judgment. 

To those unfamiliar with the offshore oil and gas industry some of the following may come as 
something of a surprise, particularly Amoco’s construction of a pipeline with no guarantee of 
any gas to put through it and TGTL’s reservation of capacity in a not-yet-built pipeline at a 
time when it had no gas to transmit;  it should be stressed that notwithstanding the size of the 
CATS pipeline, its value and the substantial money numbers involved, such arrangements 
are very common all around the world and nothing in the case comes as anything of a 
surprise to an experienced oil industry person. 

The Central Area Transmission System ("CATS") is a 36-inch pipeline, 255 miles long, 
together with ancillary installations, which carries natural gas from various points in the 
Central Graben of the North Sea to Teesside.  It was built by a consortium (the “CATS 
Group”) of four companies between 1990 and 1993 and is operated by Amoco.  The first use 
of the pipeline was to carry gas from the Everest and adjacent Lomond field (also owned by 
the CATS Group companies) for delivery to a power station at Teesside.  Its capacity was 
much larger than was necessary to carry the Everest/Lomond gas and the CATS Parties 
were in a position to offer spare capacity to others.  In September 1990, they agreed to allow 
a company called Teesside Gas Transportation Ltd ("TGTL"), (originally a joint venture 
between ICI and Enron, subsequently a wholly-owned subsidiary of Enron) to use part of the 
pipeline capacity.  It was called the Capacity Reservation and Transportation Agreement 
("CRTA") and was executed on 10th September 1990, before the pipeline had been built.  
The CATS Group undertook to construct the system so as to be capable of carrying gas for 
TGTL by 1st April 1993.  The agreement reserved to TGTL the right to deliver to the pipeline a 
defined quantity of gas which the CATS Group would carry as part of a commingled flow to 
Teesside and there redeliver the appropriate share to the shore installations of TGTL which 
was to be entitled to use the capacity from a date on or after 1st April 1993 (defined in the 
agreement as "the Commencement Date") until 1st October 2018. 

The definition of the Commencement Date was central to the dispute:  in brief, it was the date 
upon which the CATS Operator (Amoco) notified TGTL that certain conditions relating to the 
system had been satisfied.  The significance of the Commencement Date was two-fold.  First, 
the CATS Group came under an obligation, subject to compliance by TGTL with various 
conditions, to accept and redeliver the latter’s gas.  Secondly, as from the Commencement 
Date TGTL came under a "send-or-pay"  obligation to make quarterly payments, at the rate of 
about £8m a quarter, whether it used the reserved capacity or not:  Enron and ICI agreed to 
guarantee the obligations of TGTL under the CRTA. 

TGTL/Enron did not have any gas for delivery to the pipeline at the time when it entered into 
the CRTA (September 1990) but envisaged having it by 1st April 1993.  On 26th March 1993 
another Enron subsidiary, Enron Europe Ltd ("EEL"), entered into Gas Sales Agreements 
("GSAs") with the owners of gas fields known as J-Block to buy their gas for a period expiring 
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in 2011.  The gas was expected to come on stream in late 1995 or early 1996.  On 30th 
March 1993 the CATS Group notified TGTL that the conditions for the Commencement Date 
had been satisfied and the notification therefore took effect on 1st April 1993, thereby 
(apparently) committing Enron to make fixed payments, negotiated at 1993/90 (respectively) 
prevailing rates, for the purchase of gas and the use of the pipeline over a long period;  in 
particular, it would have to make send-or-pay payments for about three years before it could 
make any use of the reserved capacity. 

In February 1994 the spot price of gas was 22p a therm.  The combined cost to Enron of 
buying the gas under the 1993 GSAs and transporting it to Teesside under the CRTA was 
about 19p a therm.  The agreements therefore appeared to be profitable but by the middle of 
1995 the spot price had fallen below 10p a therm and remained depressed.  In these 
circumstances it is not surprising that Enron looked for some means of escape from the 
GSAs and CRTA, focusing upon the definition of the "Commencement Date" in the CRTA, 
which had triggered the send-or-pay obligation:  the Commencement date was defined as the 
later of several dates, including the dates when Amoco notified TGTL:  (i) of the obtaining of 
certain regulatory approvals (ii) of CATS itself having been tested and commissioned to the 
satisfaction of the CATS Group and (iii) that CATS was available67 to perform the  CRTA-
contracted services at the contracted throughput rate. 

In February 1995 TGTL, which had already paid about £45m in send-or-pay payments, gave 
notice that it would not continue paying and demanded a total refund, arguing, inter alia, that 
CATS had not been "available" on 1st April 1993 or thereafter.  On 6th March 1995 the CATS 
Group commenced proceedings claiming a declaration that TGTL was liable to make send-
or-pay payments from 1st April 1993 and payment of arrears.  They commenced separate 
proceedings against ICI and Enron as guarantors.  After 1st April 1996 TGTL amended its 
defence to claim that not only was it not liable for any send-or-pay payments but that it was 
also entitled to cancel the whole agreement because the CRTA had provided that if the 
Commencement Date had not occurred on or before 1st April 1996, TGTL should have the 
right to terminate.  By the time the case came to trial, that date had passed and TGTL 
claimed that there had never been any Commencement Date.  The GSAs contained 
provisions which entitled Enron indirectly to terminate them if the CRTA came to an end.  In 
separate proceedings tried with this action, Enron claimed to have exercised these rights as 
well. 

In the High Court, TGTL contended that there were four reasons why CATS had not been 
‘available’: 

(i) the designated re-delivery point at Teesside had not been constructed; 

(ii) the entry point in CATS at which TGTL proposed to tie in its pipeline from the J-Block 
fields was not in a fit state to receive it; 

(iii) the specification of the Everest/Lomond gas passing through CATS, and with which 
TGTL's gas (if they had been delivering any) would have been commingled, meant 
that the CATS Group would not have been able to redeliver TGTL's gas at the 
appropriate specification; 

(iv) there would have been too much mercury in the gas. 

Langley J heard evidence and argument on these matters over 38 days and, in what the 
Court of Appeal described (with warm approval in the House of Lords) as a masterly 
judgment, dismissed them all.  He held on the facts that none of the alleged defects could be 
said to have made the CATS "unavailable" to provide the Transportation Service. 

TGTL (and ICI and Enron as its guarantors) appealed to the Court of Appeal on one ground 
only, the availability of the CATS entry point, known as T668, which was in a form common in 
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  The key word to the entire case – see below. 
68

  TGTL had the right to nominate entry points at which the CATS Group was then obliged to construct 
the necessary facilities;  it had nominated T6.  The entry points were to be owned by the CATS Group 
and form part of CATS itself. 
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the industry, consisting of a short spur of pipe ending in a blind flange which could be 
removed so that the incoming pipe could be tied in by a flange or weld.  In order to be able to 
tie in while the pipeline was live with high pressure gas, as it was after the Everest/Lomond 
gas started to flow in May 1993, it was necessary to provide a valve assembly which could be 
closed to isolate the end of the spur from the pipeline.  For greater safety, two large metal 
ball valves were installed in series, with outlet valves to enable the lengths of pipe (or 
"spools") between the valves and between the second valve and the terminal flange to be 
vented of gas when the valves were shut.  The T6 valves had been installed in August 1992 
and Langley J found that they had been designed, manufactured and installed according to 
best industry practice by reputable suppliers, had been fully tested onshore and found to be 
working properly but once installed, had not been tested again – this was standard practice 
(i) because additional testing might damage the valves and (ii) because they would in any 
case have to be tested again before they were closed to enable a tie-in to take place.  In 
October 1994 the valves were inspected with a view to a tie-in in late 1995 and were found to 
be leaking to an extent which would not then (1994) have allowed a tie-in to proceed;  the 
Judge found that they had probably been in the same state on 1st April 1993, when the 
notification of the Commencement Date had taken effect. 

The rate of leakage caused some initial concern and at first it was thought that the valves 
themselves might be defective but tests at other entry points in the following month showed 
that similar valves were behaving in the same way and it was unlikely that they could all be 
defective.  By December 1994 it was accepted that the most likely cause of the problem was 
insufficient differential pressure across the valves, which caused the heavy metal balls within 
the valves to float free of their seatings rather than being pressed hard against them.  The 
solution was a rapid venting of the gas on the downstream side of each valve, enabling the 
upstream pressure to "shock" the ball against its seating.  Onshore tests in the early months 
of 1995 tended to confirm this opinion.  The suggested remedy was then applied offshore.  
Although leakage through the first ball valve still exceeded expectations, it worked sufficiently 
well to enable the leaking gas to be vented from the spool between the valves so that the tie-
in could proceed.  This took place in October 1995, well in advance of any gas being 
available from the J-Block fields. 

The Judge found that although the state of the valves on 1st April 1993 was not such as to 
have permitted a tie-in to have taken place on that day, that did not mean that the entry point 
was not "available" on that date - the words did not mean that the CATS service had to be 
available "at the push of a button."  The CRTA obliged TGTL to give Amoco at least 100 
days’ notice of the commencement of any tie-in works, such tie-in the responsibility of TGTL 
or its contractors.  The CRTA provided for a good deal of exchange of information and co-
operation before a tie-in could take place and the parties would reasonably have expected 
that the entry point might require some fine-tuning before there could be a tie-in and the 
agreement provided for this to happen.  There was nothing wrong with the valves or the 
construction of the entry point:  they could be used without modification and all that was 
necessary was to devise procedures by which the valves could be properly shut.  This did not 
prevent the entry point from being "available" within the meaning of the CRTA definition of 
Commencement Date. 

The Court of Appeal disagreed with Langley J's view of what was meant by "available", 
holding that the words "are available" denoted an objective state of present facts, not a 
prospective one:  the facilities had either been available on 1st April 1993 or had not.  Langley 
J had found as fact that no tie-in could have taken place on that date and it followed that they 
had not been available.  The Court of Appeal therefore allowed TGTL’s appeals.  As it had 
been accepted by both sides that the valves had been made to work adequately before a 
second precautionary Commencement Date notice was served on 31st May 1995, TGTL's 
success was not complete:  it could not cancel the CRTA or Enron the GSAs but the send-or-
pay payments for which it and the guarantors had escaped liability amounted to about 
£100m.  The CATS Group appealed to the House of Lords. 
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In a typically masterly judgment, Lord Hoffman observed that the CoA decision meant that if it 
was found, perhaps some years after the notified Commencement Date, that the 
Transportation Facilities had then been suffering from some remediable defect which 
prevented their immediate use, such notification would be retrospectively invalid.  “It seems 
to me very improbable that this is what rational businessmen could have intended.”69  He 
continued later70 “It would not be very businesslike to enter into an agreement which provided 
that if some remediable defect emerged at the time of a tie-in two or three years later, all the 
money would be repayable and the CRTA liable to cancellation” and “But this seems to me 
an unrealistic view of the commercial nature of the transaction”  and “The construction 
adopted by the judge makes more commercial sense, certainly on the facts as he found 
them, than either of the extremes so far considered” and “One would therefore have thought 
that if £100m were going to turn on whether the Transportation Facilities could be said to be 
available, the agreement would have said precisely what that meant.” and “A notification that 
"the CATS Transportation Facilities are available" is simply a statement that the pipeline is 
open for business and that the CATS Parties accept liability from that date to provide the 
Transportation Service” and “I do not think that I need to deal with them because in my 
opinion it is clear that capacity cannot be said to be "not available . . . for the provision of the 
Transportation Service" at a time when the [CATS Group had] no obligation to provide the 
Transportation Service.” 

Lord Hope, delivering a concurring judgment, observed71: 

“In Total Gas Marketing Ltd v Arco British Ltd [1998] 2 Lloyd's Rep 209, which was 
another case arising out of an elaborate contract relating to activities in the North Sea 
by the oil and gas industry, I said at pp 223-224 that I thought that it was unlikely that 
the result in that case was one which had been intended by the parties as it seemed 
to me to be at odds with the commercial purpose of the agreement.  It is satisfactory 
to find that it has proved to be possible in this case to construe the agreement in a 
way that is consistent with its commercial purpose and the context in which it was 
entered into.” 

Lord Hobhouse also concurred and stated72 (my emphasis added): 

“The commercial interpretation is reinforced by the references to the "standard of a 
Reasonable and Prudent Operator".  Commercially capable means capable within 
commercially acceptable parameters.  If the Transportation Facilities (which include 
the Entry Points) are capable of performing the Transportation Service in a 
commercially acceptable way, that suffices.  It is commercially acceptable that the 
testing of the Entry Points in situ should be left until the time when they are going to 
be used to tie in to the pipeline (the judge's fifth finding).  It was commercially 
acceptable that any problems then discovered, a fortiori any operational problems, 
should then be sorted out.  It is not commercially acceptable to treat some 
complication, albeit arising from some feature of the Facilities, as altering the 
financial structure of the Agreement.  …” 

While the above extracts are inevitably selective, they demonstrate an important point:  the 
case involved no complex areas of law, no extensive citation of authority, no review of 
statute.  There are repeated references to ”commercially acceptable”, “commercial purpose 
of the agreement”, “rational businessmen” “businesslike”, “commercial sense” “open for 
business” etc.  Why then did it need the House of Lords, eight years and £8-10 million of 
legal fees to decide it ? 
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  At paragraph 50. 
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  At paragraph 57. 



ARBITRATION in the INTERNATIONAL 
OIL & GAS INDUSTRY:

THIRD PARTIES

a presentation by

HEW R. DUNDAS
Chartered Arbitrator DipICArb

International Arbitrator & Mediator
to the

London Shipping Law Centre
17th June 2009

OVERVIEW of PRESENTATION

� Introduction & Setting the Scene

� Who is a 3rd Party ?

� Oil Industry Agreements

� Dispute Resolution Options for O&G

� Arbitration and Third Parties

� Conclusions



WHO IS a 3rd PARTY ?

� Host Government/State Oil & Gas Co ?

� Co-Venturers ?

� Pipeline Owners ?

� Contractors/Suppliers ?

�NB C.A.R. Insurance

� Employees ?

� The General Public ?

� Martians/Venusians/Klingons/Others ?

OIL INDUSTRY AGREEMENTS

� State/State

�e.g. Statfjord/Markham/JDZs

� State/OilCo

�e.g. PPL/PSC/PSA

� OilCo/OilCo

�e.g. JOA/SPA/FIA etc

� OilCo/Contractor or Supplier

�e.g. drilling/construction/service contracts

� Contractor/Subcontractor

� Employees



DISPUTE RESOLUTION OPTIONS

� Litigation

� Arbitration Domestic/International

� Expert Determination

� Mediation

� Other ADR

� Application in Oil & Gas Industry

� Advantages and Disadvantages

ARBITRAL INSTITUTIONS

� UNCITRAL

� ICSID/NAFTA/ECT

� ICC/LCIA

� Chartered Institute of Arbitrators

� Regional Institutions incl. CIETAC/AAA

� LMAA/GAFTA/FOSFA/LME/RSA/ICSAS

� Other

� None Specifically for the O&G Industry



INVESTMENT ARBITRATION

� Private Investor vs State/State Entity

� Nature of Arbitration Agreement

� BITs/MITs

� Washington Convention/ICSID

� NAFTA

� Energy Charter Treaty

� State Immunity

FORMS of ADR

� Executive Negotiation

� Early Neutral Evaluation (ENE)

� Private Mini-Trials

� Adjudication, DABs/DRBs

� Mediation/Conciliation

� Med-Arb, Arb-Med, MedExDet

� Arbitrediation 

� Other/None of the Above



EXPERT DETERMINATION

� Origins

� Nature of the Process

� Nature of the Decision

� English Law (Bernhard Schulte)

� Other Laws

� Enforceability

� Strengths and Weaknesses

� Use in O&G Industry

DISPUTE RESOLUTION
in O&G AGREEMENTS (1)

� State/State

�ICJ/PCA

�Arbitration e.g. UNCITRAL Rules

�Diplomacy

� State/OilCo

�Arbitration

�Conciliation/Mediation

�Diplomacy

�Good Management



DISPUTE RESOLUTION
in O&G AGREEMENTS (2)

� OilCo/OilCo

�Litigation (……. Rules OK ?)

�Arbitration

�Expert Determination

�Mediation

� OilCo/Contractor

�Litigation

�Arbitration

�The Squeeze

ARBITRATION & 3rd PARTIES (1)

� Parties to the arbitration agreement

�Who are non-parties?

�Government/SOGCs

�OilCos

� Joinder

� Interim and Final Orders

�Effect on Non-Parties

�Enforcement on Non-Parties

� Production/Non-Production of Documents 



ARBITRATION & 3rd PARTIES (2)

� Confidentiality and Non-Parties

� Confidentiality Highly-Valued ....... BUT

� O&G is a Small World

� the Ali Shipping position

� Governments/SOGCs

SOME CURRENT ISSUES in 
the OIL & GAS INDUSTRY

� Industry Preference for Litigation

� Expert Determination

� Failure to Grasp ADR

� Ignorance of non-Mediation ADR

� Composition of Arbitral Tribunals

� The Lawyers’ Involvement

� Macho Management/Lawyers



CONCLUSIONS

� Oily Arbitrators and Expert Determiners

RULE THE WORLD
� Or should do !!!!!!

� The CATS case proves the point

THANK YOU for

your ATTENTION



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

PART E 
 

CURRICULA VITAE 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



THE CHAIRMAN 
 

Sir Anthony Colman  
 

 

 

 

 

 
 

24 Lincoln’s Inn Fields 

London WC2A 3EG 

Tel: 020 7813 8000 

Fax: 020 7692 0326 

Email: acolman@essexcourt.net 

 

Appointments/Memberships 

Chartered Arbitrator and Fellow of the Chartered Institute of Arbitrators 

Judge of DIFC Court, Dubai from January 2008 

Member of Panel of Arbitrators of China International Economic and Trade Arbitration 

Commission (CIETAC) 

Member of Singapore International Arbitration Centre (SIAC) 

 

Career as an International Arbitrator (from 2007) 

Disputes arbitrated include issues of: 

Primary Insurance, Reinsurance, Sports dispute, Charterparty, Bills of Lading and 

Intellectual Property. 

 

Judicial Career 

Judge of the Commercial Court, in the High Court, London from 1992 to 2007, 

specialising in commercial litigation of all kinds, including in particular  

(i) international oil and gas industry disputes, 

(ii) international sole agency, sole distributorship and joint-venture disputes, 

(iii) primary insurance and reinsurance disputes, including marine and aircraft 

insurance, 

(iv) international banking and credit disputes, 

(v) commercial fraud, 

(vi) cases involving issues of American Law  

(vii) Sale and chartering of ships 

and hearing innumerable cases on arbitration law and practice, including the 

applicability of the New York Convention eg. Westacre Investments v. Jugoimport 

SDPR Holding Co Ltd [1999] QB 740 and A v. B [2007] All ER (Comm) p.571 



 

Judge in Charge of the Commercial Court (1996-7) 

Report of the Re-Opened Investigation into the Loss of MV Derbyshire 2000 

Special Adviser to the Ministry of Justice of the Czech Republic on civil procedure 

(2000-2001), Consultant to the European Commission on Czech Republic’s accession 

to the EU (2002) and on Slovakia’s accession to the EU (2003).   

Co-founder and member of the management committee of the European Commercial 

Judges Forum (2002-2007).   

Honorary President of the Italian Society for Mediation (2002-present). 

Award by the Czech Republic (Gratias Agit Award) for services to Czech judicial reform 

and judicial education (2006). 

Principal of the Faculty of Mediation and Vice President of the Academy of Experts, 

London, (2002-present). 

Fellow of the Chartered Institute of Arbitrators 

 

 

Publications and Lectures 

Author and co-editor of The Practice and Procedure of the Commercial Court (LLP); 

General Editor and contributor to the Encyclopedia of International Commercial 

Litigation (Kluwer Law). 

Numerous lectures and talks throughout the World on inter alia: 

(i) the conduct of commercial courts, 

(ii) the use of mediation in commercial litigation and arbitration, 

(iii) international arbitration: court supervisory jurisdiction, 

(iv) case management in commercial litigation, 

(v) the New York Convention. 

Report to the UK and Czech Republic Governments on the state of Commercial 

Litigation in the Czech Republic and the need for change in Czech Procedural Law 

2000. 

 

Education 

Educated Harrogate Grammar School and Trinity Hall, Cambridge, scholar and Double 

First in Law Tripos.   

 

Career at the English Bar  

Practised as a barrister of Gray’s Inn at the Commercial Bar 1962-1992, specialising in 

primary insurance and reinsurance including marine insurance, maritime disputes, 

banking and international trade and distributorship agreements, ICC and ICSID 

arbitrations, including acting as ICC, LCIA and ICSID arbitrator.   

Appointed Queen’s Counsel 1977, Master of the Bench of Gray’s Inn, (1986-present), 

Chairman of the Commercial Bar Association (COMBAR) 1991-2 

 

List of my Judgments upheld by the Court of Appeal and/or House of Lords 

The Mercantile Group (Europe) AC v. Victor Aiyela & Ors [1994] QB 366 

Appeal dismissed 

 

Airbus Industries v. J Patel [1998] UKHL 12 

Restored on appeal to H of L 2 April 98 

 

Society of Lloyd’s v. D Leighs, Wilkinson & Others [1997] CLC 759 

Appeal dismissed by CA [1997] EWCA Civ 2283 

 

 



Alfred McAlpine Plc v. BAI (Run off) Ltd [1998] 2 Lloyd’s Rep 694 

Appeal dismissed by CA [2000] EWCA Civ 40 

 

Ocarina Marine Ltd v. Marcard Stein & Co  

Appeal dismissed by CA [1999] EWCA Civ 2003 

 

Westacre Investments v. Jugoimport SDPR Holding Co Ltd [1999] QB 740 

Appeal dismissed CA [1999] EWCA Civ 1401 

 

Owners of cargo lately laden on board the ship or vessel "Starsin" and others (Original 

Respondents and Cross-appellants) v. Owners and/or demise charterers of the ship or 

vessel "Starsin" (Original Appellants and Cross-respondents) and two other actions CA 

23 Jan 01 reversed on appeal.  Main part of judgment restored by HL 13 March 2003 

 

Commissioners of Customs & Excise v. Barclays Bank Plc [2004]  

EWHC 122 (Comm) – [2006] 2 All ER (Comm) 831 

Reversed on appeal by CA [2004] EWCA Civ 1555 

HL restored judgment [2006] UKHL 28 

 

Konkola Copper Mines plc v. Coromin [2006] EWHC 1093 (Comm) 

Konkola Copper Mines Plc v. Coromin [2005] EWHC 898 (Comm) 

CA Reinsurers Appeal Dismissed [2006] EWCA Civ 5 

[2006] 2 All ER (Comm) 400 

 

North Star Shipping v. Sphere Drake [2005] EWHC 665 (Comm) 

[2005] All ER (D) 312 

Appeal dismissed CA [2006] EWCA Civ 378 

 

Sukuman Ltd v. The Commonwealth Secretariat [2006] EWHC 304 (Comm) 27 

February 2006 

Court of Appeal upheld decision on 18 April 2007 

 

 

~~~~~~~ 

 

 

THE PANELLISTS 

 

 

George Burn, Partner 

George Burn is Head of International Arbitration London, 
working as part of the Salans International Arbitration Practice 
Group based in Paris. He is an experienced international 
arbitration specialist. Most of his experience comes from 
disputes in technical or infrastructure fields (such as energy, 
construction and engineering, mining, rail and shipping), though 
George has a secondary specialism in sports disputes. He has 

worked under all the major arbitration rules, and is experienced in the conduct 
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construction of major power plant.  

• Acting for UK travel company in ad hoc arbitration regarding rights to 
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disciplinary tribunal.  

• Acting for Uzbek trading company in LCIA arbitration with Swiss 
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Steven Gee QC has been in silk since 1993. Whilst a junior he was standing junior 

counsel to the Department of Trade and Industry (ECGD). He is the head of a specialist 

commercial, shipping and intellectual property set of chambers, a commercial litigator, 

and the author of a practitioners' textbook on injunctions. He practises in the full range 
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arbitration including international arbitration, sale of goods, professional negligence, 

insolvency, commercial contracts, shipping, and heavy, commercial advisory work, 

particularly in complicated cases. He sits as a commercial arbitrator. He was a tenant in 

two leading sets of commercial chambers for the first 25 years of his career, and in 



1999 accepted an invitation to become Head of Chambers of the late Geoffrey Brice 

QC (now Stone Chambers).  

During his career he has been counsel in a series of cases in the House of Lords: 

The Starsin [2003] 2 WLR 711 - identity of the contracting carrier on bills of lading, 

title to sue, the meaning and effect of the Himalaya clause, and interpretation of bills of 

lading. 

Astro Exito Navegacion SA v Southland Enterprise Co Ltd - interim specific 

performance of a contract for sale. 

The Sennar No 2 - issue estoppel / res judicata.  

The Lips - damages for late payment involving a currency loss. 

DSV v Shell No 2 - banking, garnishee orders, and the risk of double payment for a 

garnishee out of the jurisdiction.  

Dimskal Shipping v ITF - economic duress, and conflicts of law.  

Other cases include:  

The Noga litigation which lasted over 65 days in front of Rix LJ and concerned 

freezing relief for $800 million and a dispute over a settlement for US$100 million, and 

see [2001] 3 AER 513 on the jurisdiction to reconsider, and in the Court of Appeal 

upon the effect of the declaratory remedy on the need to obtain permission to appeal: 

Compagnie Noga d'Importation et d'Exportation SA v Abacha (No.3) [2002] C.L.C. 

207 (declaration) affirmed [2003] 1 WLR 307, and interpretation of contracts : 

Compagnie Noga d'Importation et d'Exportation SA v Abacha (No.4) [2003] EWCA 

Civ 1100 [2003] 2 All E.R. (Comm) 915. For the judgment at first instance see: 

Compagnie Noga d'Importation et d'Exportation SA v Abacha (No.1) (Reserved 

Judgment) 2001 WL 542308. 

Arkin v Borchard Lines [2003] 2 Ll. Rep 225 - a 40 day trial in the commercial court 

instructed by P&O - the first case to go to trial seeking damages under articles 81 and 

82 of the EU treaty, concerning the effect of these articles in the context of liner 

shipping conferences and the EU Block Exemption on liner conferences, and Arkin v 

Borchard Lines No 2 [2004] 1 Ll. Rep. 88 concerning section 51 of the Supreme Court 

Act 1981 and professional funders, see also Arkin v Borchard Lines Ltd (Costs) [2001] 

C.P. Rep. 108 (costs and set off) Arkin v Borchard Lines Ltd (Costs: Third Party 

Proceedings) [2003] EWHC 3088 (2004) 154 N.L.J. 22. Arkin v Borchard Lines Ltd 

(No.3) [2004] 1 Ll Rep 636. 

Petromec Inc. v Petroleo Brasilico S.A Petrobras & Ors case [2004] 1 Ll Rep 629 - 

concerning the total loss of production platform "P 36", which at one time was one of 

the largest offshore production platforms in the world, and the interpretation of 

contracts. 

The Fjord Wind [1999] 1 Ll. Rep. 307 and [2000] 2 Ll. Rep.191- a leading case on 

Article III rule 1 of the Hague Rules and the obligation of due diligence.  

Glencore v Metro No 1 [2001] 1 Ll. Rep 283- phase 1 of the Metro litigation which is 

one of the largest case managed cases in the Commercial Court and related to title to 

oil/bunkers in a floating oil terminal following the insolvency of the storage company, 

The Metro litigation phase 2 (judgment 1st August 2001).  



Hamble Fisheries v L Gardener & Sons [1999] 1 Ll.Rep. 1- on claims for economic 

loss in tort for loss caused by defective ship's engine manufacture.  

Insolvency work includes Re Pinstripe Farming Co Limited [1996] 2 BCLC 295.  

Intellectual property work includes the Chiron v Murex litigation. 

Yukong Line Ltd of Korea v Rendsburg Investments Corp of Liberia (The Rialto) 

(Injunctive Relief) [2001] 2 Lloyd's Rep. 113,  

Refco v Eastern Trading [1998] 1 Ll. Rep. 159 (injunction in support of federal 

proceedings);  

Yukong v Rendsburg No 2 [1998] 1 WLR 294- claim on a cross-undertaking in 

damages and the court's jurisdiction to award damages for losses caused by a freezing 

order,  

Re A Solicitor [1997] Ch 1 (injunction to protect confidential information),  

Union Bank v Lelakis [1997] 1 WLR 590 - service out of the jurisdiction of an order 

for examination about assets, 

Allied Irish Bank Plc v Ashford Hotels Ltd [1997] 3 All E.R. 309 (interim receiver) 

The Choko Star [1996] 1 WLR 774 (limitation of actions and corporate changes). 

Flettamentos v Effjohn [1996] 2 Ll. Rep. 304 (arbitration/jurisdiction) 

Balkanbank v Taher Nos 1 and 2 [1995] 1 WLR 1056 and 1067 (litigation relating to 

the enforcement of a cross-undertaking in damages, and an appeal before the Irish 

Supreme  

Court),  

Trade Indemnity v Njord [1995] 1 AER 796 (Brussels Convention). 

Cheltenham & Gloucester Building Society v Ricketts [1993] 1 WLR 1545 

(enforcement of cross-undertaking in damages), 

Mercantile Group v Aiyela [1993] FSR 745 (injunction ancillary to enforcement of 

judgment); 

Standard Chartered Bank v Walker [1992] 1 W.L.R. 561  

Republic of Haiti v Duvalier [1990] 1 Q.B 202. 

He is the author of "Mareva Injunctions and Anton Piller Relief", and "Commercial 

Injunctions" (5th Edition) to be published by Sweet & Maxwell in Autumn 2004. For 

views about him see the forewords printed in the 4th edition.  

Articles include 

• "The Solicitor's duty to warn that a court might take a different view" (2003) 

Professional Negligence Vol 19 p.362; 

• "Interpretation of Commercial Contracts" (2001) 117 Law Quarterly Review 

358; 

• "Construing Contracts with Mistakes in them" [2001] LMCLQ 214; 



• Keeping Confidences (1998) Commercial Lawyer 38 (about Chinese Walls),  

• "Mareva Injunctions-the Reforms of the Law made by its Soul" [1998] 

International Journal of Insurance Law 133, 

• Mareva Injunctions - the Law (1995) Commercial Lawyer 52,  

• 'Mercedes and Mareva' (1995) 139 Solicitors Journal 1076, 

• 'Diving In at the Deep End' (1995) Law Society Gazette 23 (Damages for breach 

of contract) 

• 'Transactions in Fraud of Creditors: The Foreign Element' [2005] 1 

International Corporate Rescue p.29, co-authored with Ravi Aswani 

Member of the New York Bar and admitted to practice in the State and Federal Courts 

in New York.  

Recorder of the Crown Court.  

Member of the Bar of Antigua.  

Education:  

• M.A. Oxford University, First Class in Law;  

• Gibbs Prize for Law, Oxford University,  
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Hew Dundas has spent >30 years in the Oil & Gas industry, including being 
Head of Legal, Company Secretary and Group Insurance Manager at Cairn 
Energy PLC, presently the UK’s 4th largest oil company (after Shell, BP and 
BG) and [approx] the 60th largest UK-quoted (ie FTSE) company, before 
becoming a full-time International Arbitrator, Mediator and Expert Determiner in 
Oil & Gas, Energy and general commercial disputes. 

 

He is a Chartered Arbitrator (CIArb) and a Panel Arbitrator in England, 
Scotland, Beijing, Kazakhstan, Singapore, Kuala Lumpur, Hong Kong, India 
and the USA (CIDRA and FINRA) and is a member of the LCIA, the Swiss 
Arbitration Association, the Singapore Institute of Arbitrators and other leading 
arbitral institutions.  He is Chairman of the Advisory Board of the Chinese 
European Arbitration Centre (Hamburg) and is a Council Member of the 
International Commodity and Shipping Arbitration Service (London).  He is also 
Presidente Honorario, Centro International de Arbitraje e Mediación (Quito). 

 

He co-drafted the Arbitration (Scotland) Bill 2002 and has had significant input 
into the Arbitration (Scotland) Bill 2009, now expected to be enacted in 2009.  
He is also a mediator (CEDR-Accredited), serving on various mediator panels 
in the UK and abroad (including Beijing), and is a Director of Scottish Mediation 
Network Limited, the umbrella body for all forms of mediation in Scotland 

 

He writes and publishes widely (including publishing in London, New York, 
Houston, Hong Kong, Singapore, Kuala Lumpur, Moscow and Almaty) on UK 



and international arbitration law and related topics; his website 
www.dundasarbitrator.com has more than 650,000 words of publications 
accessible free of charge.  He also lectures on International Petroleum Law and 
on International Dispute Resolution Law at the world-renowned Centre for 
Energy, Petroleum and Mineral Law and Policy (CEPMLP) at the University of 
Dundee, Scotland. 

 

In 2005 Hew Dundas was elected President of the Chartered Institute of 
Arbitrators (approx. 11,800 members in 105+ countries) for calendar 2007;  in 
that capacity he visited Beirut, Singapore, Kuala Lumpur, Stockholm, Chicago, 
New York, Washington DC, Vienna, Hong Kong and most of the CIArb’s UK 
branches as well as new (for the CIArb) territory in Quito, Bogotá and La Paz, 
in the latter case setting a new Presidential altitude record of 4,420 meters 
(14,500’).  As well as visiting CIArb members in Branches and Chapters, 
colleague arbitral institutions and academic institutions, he held constructive 
discussions with Chief Justices, Minsters of Justice and other high-level figures. 
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