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Tiered clauses

• Is there a condition precedent?

“The mere issue of proceedings is … not inconsistent with the simultaneous conduct of an ADR 
procedure, such as mediation, or with a mutual intention to have the issue finally decided by 
the courts only if the ADR procedure fails.”

Colman J in Cable & Wireless v. IBM [2002] CLC 1319 at 1325

20 Essex Street
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Tiered clauses

• The parties undertook that, “prior to a reference to arbitration, they will seek to have the 
Dispute resolved amicably by mediation” 

Sulamerica v. Enesa Engelharia [2013] 1 WLR 102

• “In case of any dispute … the Parties shall first seek to resolve the dispute by friendly 
discussion …”

Emirates Trading Agency LLC v. Prime Minerals Exports Private Ltd [2014] 2 Lloyd’s 
Rep. 457

20 Essex Street

Tiered clauses

“Should the parties fail to reach a prompt amicable settlement the parties hereby agree to 
refer all disputes to mediation under the model mediation procedure of CEDR (Centre for 
Dispute Resolution), London.  The parties hereby agree that CEDR, on request of either party, is 
to select an appropriate mediator.

In the event that mediation does not lead to a mutually signed settlement agreement within 35 
days after the appointment of a mediator any dispute shall be resolved by London arbitration …

The parties are entitled at any stage, to appoint an arbitrator as to preserve time only (and 
give notice of such appointment) notwithstanding ongoing amicable negotiation or CEDR 
mediation.”

20 Essex Street
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Is the condition precedent enforceable?

“- Agreements to agree and agreements to negotiate in good faith, without more, must be 
taken to be unenforceable: good faith is too open-ended a concept or criterion to provide a 
sufficient definition of what such an agreement must as a minimum involve and when it can 
objectively be determined to be properly concluded. 
…
- The court has been in the past, and will be, astute to consider each case on its own terms. The 
test is not whether a clause is a valid provision for a recognised process of ADR: it is whether 
the obligations and/or negative injunctions it imposes are sufficiently clear and certain to be 
given legal effect.”

Hildyard J in Wah v. Grant Thornton [2013] 1 Lloyd’s Rep. 11 at [57]-[59]

20 Essex Street

Is the condition precedent enforceable?

- parties to resolve their dispute through ADR procedures “as recommended to the parties by 
CEDR” 

Cable & Wireless v. IBM [2002] 2 All ER (Comm) 1041 at [21]-[24]

- “4. The Parties shall use reasonable endeavours to refer to the Mediation the following 
matters:

…

5. The Parties agree that a mediator ('the Mediator") shall be chosen and appointed by the       
Chartered Institute of Arbitrators ("the Institute") in accordance with the Institute's Mediation 
Rules and Practice Guidance ("the Rules") and the Mediation thereafter conducted under the 
Rules.”

Mann v. Mann [2014] EWHC 537 (Fam)

20 Essex Street
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Emirates Trading Agency

“11.1 In case of any dispute or claim arising out of or in connection with or under this 
[Contract] … the Parties shall first seek to resolve the dispute or claim by friendly discussion. 

Any party may notify the other Party of its desire to enter into consultation to resolve a dispute 
or claim. 

If no solution can be arrived at in between the Parties for a continuous period of 4 (four) weeks 
then the non-defaulting party can invoke the arbitration clause and refer the disputes to 
arbitration.”

20 Essex Street

Emirates Trading Agency

“the concept of a duty to carry on negotiations in good faith is inherently repugnant to the 
adversarial position of the parties when involved in negotiations. Each party to the 
negotiations is entitled to pursue his (or her) own interest, so long as he avoids making 
misrepresentations.”

Lord Ackner, Walford v. Miles [1992] 2 AC 128 at 138

20 Essex Street
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Good faith discussions / negotiations

- Not necessary for discussions to last a long time

- Not necessary for either party to make a concrete proposal

- Not necessary that every aspect of the claim was discussed

- Not necessary to address the legal merits

- More than a mere demand for satisfaction

20 Essex Street

Unless the parties agree upon a single arbitrator

- “All disputes shall, unless the parties agree on a single arbitrator, be referred to two 
arbitrators carrying on business in London …”

- “All disputes shall, unless the parties agree forthwith on a single arbitrator, be referred to … 
two arbitrators carrying on business in London …”

20 Essex Street
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Unless the parties agree upon a single arbitrator

“Unless the parties agree upon a single arbitrator within thirty days of one receiving a written 
request from the other for arbitration, the claimant (the party requesting the arbitration) shall 
appoint his arbitrator and give written notice thereof to the respondent. Within thirty days of 
receiving such notice the respondent shall appoint his arbitrator and give written notice thereof 
to the claimant, failing which the claimant may apply to the appointor hereinafter named to 
nominate an arbitrator on behalf of the respondent.”

20 Essex Street

Speaker Profile

20 Essex street 03

Michael Collett QC is a barrister specialising in commercial law. His 
areas of practice include general commercial disputes, shipping 
(including charterparty, contract of affreightment, bill of lading, 
shipbuilding, and ship sale and purchase disputes), carriage of goods by 
road, international trade, commodities, conflicts of laws, insurance 
(including marine insurance and P&I cover), reinsurance, banking and 
shareholder disputes. He appears both in Court and before a variety 
of arbitration tribunals. He accepts appointments as an arbitrator and 
has recently been involved in a number of references under various 
regimes (including LCIA, LMAA, UNCITRAL Rules and ad hoc). He is a 
member of the Baltic Exchange and is registered to appear before the 
Singapore International Commercial Court
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Managing Arbitration Effectively – An Arbitration Workshop 

Tiered clauses – what is required before getting on with arbitration 

 Introduction 

1. My topic has been billed as “Clauses requiring mediation before arbitration – what is 

required before getting on with arbitration?” 

2. This, of course, relates to the topical issue of “tiered dispute resolution clauses”, or 

what are often known as “escalation clauses”.  The underlying philosophy of such 

clauses is that the parties should attempt some form of alternative dispute resolution 

before committing themselves to arbitration.  The often difficult question which these 

clauses raise is whether the parties are obliged to go through an alternative process 

before they are permitted to start arbitration, and if so, what they must do to satisfy 

the requirements of the clause. 

3. These are important questions because, if one or more of the specified stages is a 

condition precedent to the commencement of arbitration, failure by the party 

commencing arbitration to comply with the requirements of that condition precedent 

will have the consequence that the arbitral tribunal lacks jurisdiction. 

4. This in turn gives rise to two risks: 

i) First, that the claimant gets some way into an arbitration before learning that 

the tribunal has no jurisdiction; and 

ii) Second, if there is a time-bar in the contract, that the claimant misses the time 

bar; either because it does not allow enough time to complete the required 

alternative process before it can commence arbitration, or because it only 

learns that the steps which it took before commencing arbitration were 

insufficient to satisfy the clause after the time time-bar has expired. 

(1) Is there a condition precedent? 

5. The first question which I would like to explore in relation to these clauses is how to 

tell whether the clause requires that the alternative process is completed before 

arbitration can validly be commenced, or in other words, whether the alternative 
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process is a condition precedent to the commencement of arbitration.  For the moment 

I leave aside the question whether the obligation to engage in the alternative process is 

itself legally enforceable. 

6. The mere fact that a dispute resolution clause refers to other forms of dispute 

resolution, such as mediation, in addition to arbitration, does not necessarily mean 

that entry into the alternative dispute resolution process is a condition precedent to the 

commencement of arbitration. 

7. As Colman J said in Cable & Wireless v. IBM [2002] CLC 1319 at 1325, with regard 

to the relationship between a jurisdiction agreement and ADR:  

“The mere issue of proceedings is … not inconsistent with the simultaneous 

conduct of an ADR procedure, such as mediation, or with a mutual intention 
to have the issue finally decided by the courts only if the ADR procedure 
fails.” 

8. In my view, the same can be said of the relationship between an arbitration agreement 

and ADR; the commencement of arbitration is not necessarily inconsistent with 

continued ADR, particularly in the context of LMAA arbitration where there is no 

obstacle to the parties constituting their tribunal but putting the arbitration on hold 

pending attempts to settle. 

9. It is thus a question of interpretation in each case whether completion of the earlier 

stages of the dispute resolution process is intended to be a condition precedent to the 

commencement of arbitration. 

10. By way of example, the Court of Appeal did not doubt that a clause by which the 

parties undertook that, “prior to a reference to arbitration, they will seek to have the 

Dispute resolved amicably by mediation” (Sulamerica v. Enesa Engelharia [2013] 1 

WLR 102) would have made mediation a condition precedent to arbitration (if the 

obligation to mediate had been sufficiently certain). 

11. Equally, in Emirates Trading Agency LLC v. Prime Minerals Exports Private Ltd 

[2014] 2 Lloyd’s Rep. 457, Teare J considered that the following wording gave rise to 

a condition precedent: 

“In case of any dispute … the Parties shall first seek to resolve the dispute by 

friendly discussion …” 
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12. Rather less straight-forward is the following clause: 

“Should the parties fail to reach a prompt amicable settlement the parties 
hereby agree to refer all disputes to mediation under the model mediation 
procedure of CEDR (Centre for Dispute Resolution), London.  The parties 
hereby agree that CEDR, on request of either party, is to select an appropriate 
mediator. 

In the event that mediation does not lead to a mutually signed settlement 
agreement within 35 days after the appointment of a mediator any dispute 
shall be resolved by London arbitration … 

The parties are entitled at any stage, to appoint an arbitrator as to preserve 
time only (and give notice of such appointment) notwithstanding ongoing 
amicable negotiation or CEDR mediation.” 

13. In the absence of the last sentence, it seems to me that there would be a good 

argument that the appointment of a CEDR mediator and the passage of a period of 35 

days from that appointment were conditions precedent to the commencement of 

arbitration (leaving aside enforceability questions). 

14. The last sentence, however, makes it clear that an arbitrator can be appointed “at any 

stage … as to preserve time only”.  On the face of it, this would prevent mediation 

from being an absolute condition precedent to arbitration.  However, the words “as to 

preserve time only” raise several questions: for example, can an arbitrator only be 

appointed (notwithstanding the mediation provision) if no mediator has been 

appointed more than 35 days before any time bar expires, so that appointment while 

negotiation or mediation is ongoing is essential to preserve time?  Further, does the 

requirement that the appointment is made “to preserve time only” mean that the 

reference can be commenced but not progressed while negotiation or mediation is 

ongoing (and if so, what would be the remedy should the claimant nevertheless serve 

claim submissions)? 

15. I do not pretend to be able to give definitive answers to these questions, but I raise 

them in order to illustrate the potential for complexity to which these clauses give 

rise.     
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(2) Is the condition precedent enforceable? 

16. I turn now to the question of enforceability of stages of dispute resolution which are 

intended to be conditions precedent to the commencement of arbitration. 

17. If there is no enforceable obligation to complete the earlier stage, then it will not be 

an effective condition precedent to the commencement of arbitration, and failure to 

complete that stage will not deprive the arbitral tribunal of jurisdiction. 

18. English law has traditionally regarded agreements to negotiate as unenforceable.  

Since the earlier stages typically comprise some form of obligation to negotiate, the 

question of enforceability has arisen in an acute form. 

19. The orthodox English law principles were stated by Hildyard J in Wah v. Grant 

Thornton [2013] 1 Lloyd’s Rep. 11 at [57]-[59]: 

“- Agreements to agree and agreements to negotiate in good faith, without 
more, must be taken to be unenforceable: good faith is too open-ended a 
concept or criterion to provide a sufficient definition of what such an 
agreement must as a minimum involve and when it can objectively be 
determined to be properly concluded.  

… 

- The court has been in the past, and will be, astute to consider each case on 
its own terms. The test is not whether a clause is a valid provision for a 
recognised process of ADR: it is whether the obligations and/or negative 
injunctions it imposes are sufficiently clear and certain to be given legal 
effect.” 

20. Within the bounds of that orthodox approach, clauses which provided for mediation 

procedures which were sufficiently certain have been found to be enforceable: 

i) In Cable & Wireless v. IBM [2002] 2 All ER (Comm) 1041 at [21]-[24],  

Colman J found that a contractual provision requiring the parties to resolve 

their dispute through ADR procedures “as recommended to the parties by 

CEDR” was sufficiently certain to be enforceable.  The key to understanding 

this decision, in my view, is that any deadlock as to the ADR procedure was to 

be resolved by the recommendations of CEDR. 
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ii) In the family law context, the following agreement to mediate was recently 

held to be enforceable on an application of similar principles in Mann v. Mann 

[2014] EWHC 537 (Fam): 

“4. The Parties shall use reasonable endeavours to refer to the Mediation the 
following matters: 
… 
 
5. The Parties agree that a mediator ('the Mediator") shall be chosen and 
appointed by the Chartered Institute of Arbitrators ("the Institute") in 
accordance with the Institute's Mediation Rules and Practice Guidance ("the 
Rules") and the Mediation thereafter conducted under the Rules.” 
 
The only doubt in the Judge’s mind about the enforceability of this agreement 

appears to have been the absence of any termination provision; but this did not 

matter because: 

“… the intrinsic nature of a mediation is that either party can abruptly bring 
it to an end, and the reason for doing so would be cloaked with privilege.” 

21. A rather more unorthodox approach was taken by Teare J in Emirates Trading Agency 

LLC v. Prime Mineral Exports Private Ltd [2014] 2 Lloyd’s Rep. 457. 

22. This decision took a radically different approach to the question of enforceability. 

23. The agreement in question provided: 

“11.1 In case of any dispute or claim arising out of or in connection with or 
under this [Contract] … the Parties shall first seek to resolve the dispute or 
claim by friendly discussion.  
 
Any party may notify the other Party of its desire to enter into consultation to 
resolve a dispute or claim.  
 
If no solution can be arrived at in between the Parties for a continuous period 
of 4 (four) weeks then the non-defaulting party can invoke the arbitration 
clause and refer the disputes to arbitration.” 

 

24. Teare J held that: 

i) It was an implied term of the obligation to seek to resolve the dispute by 

friendly discussion that the parties would seek to do so in good faith. 
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ii) The time element meant that if there were some friendly discussions to resolve 

the dispute (the length of which might vary) and thereafter no solution could 

be found for a continuous period of four weeks, then arbitration could be 

invoked. 

iii) The agreement was an enforceable condition precedent to the commencement 

of arbitration. 

25. Perhaps inevitably, the decision has been controversial.  Although Teare J concluded 

that his conclusion was open to him on the English authorities, that argument is not 

without difficulty.  

26. Teare J justified the implication of an obligation to discuss “in good faith” by 

reference to the judgment of Leggatt J in Yam Seng Pte Ltd v. International Trade 

Corporation [2013] 1 CLC 662. 

27. However, while it is true that this judgment concluded that the implication of a duty 

of good faith was not novel as a matter of English law, it also emphasised that “what 

good faith requires is sensitive to context”. 

28. In itself, therefore, the invocation of a duty of good faith does not clarify the content 

of an obligation to discuss.  The real question is what such a duty would mean in this 

particular context. 

29. Teare J appears to have concluded at [53] that good faith:  

“connotes an honest and genuine approach to settling a dispute”  

30. He rejected a more elaborate explanation by Alsopp J in the Australian case of United 

Group Rail Services v. Rail Corporation of New South Wales (2009) 127 Con LR 202 

that it required parties to negotiate with a view to reaching a compromise of the 

dispute which reflected the existing bargain between the parties. 

31. He rightly recognised that an agreement to seek to resolve a dispute by discussion was 

not apt to exclude consideration of the parties’ wider commercial interests – after all, 

it is these interests which often enable parties to reach a settlement. 
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32. However, once the implied obligation of good faith is recognised as simply referring 

to an honest and genuine approach to settlement, Teare J’s construction of the 

obligation appears to be precluded by Lord Ackner’s speech in Walford v. Miles 

[1992] 2 AC 128 at 138: 

“the concept of a duty to carry on negotiations in good faith is inherently 
repugnant to the adversarial position of the parties when involved in 
negotiations. Each party to the negotiations is entitled to pursue his (or her) 
own interest, so long as he avoids making misrepresentations.” 

33. Indeed, Alsopp P’s own distinction of Walford v. Miles rested upon his wider 

interpretation of the duty of good faith to include an obligation to negotiate with a 

view to resolving a dispute “with fidelity to the bargain” (i.e. by reference to an 

honest assessment of the merits of the party’s position under its contract); and that 

wider interpretation had been rejected by Teare J. 

34. The implied obligation of good faith does not, therefore, appear sufficient to explain 

why the clause in Emirates was enforceable.  In contrast with the Emirates decision, 

Males J recently said that he would have held (had it been necessary) that an 

obligation “to negotiate in good faith settlement of the historic overdue hire” was 

unenforceable as no more than an agreement to negotiate: DS-Rendite-Fonds Nr.106 

VLCC Titan Glory v. Titan Maritime [2015] EWHC 2488 (Comm) at [15]. 

(3) What might “good faith” discussions or negotiation require? 

35. It remains to be seen whether the approach taken by Teare J in Emirates will be 

adopted by other Judges and Courts.  In the meantime, a prudent claimant faced with 

a potential obligation to negotiate or discuss “in good faith” as a condition precedent 

to commencement of arbitration will wish to safeguard its position.  It is therefore 

necessary to consider what practical steps should be taken. 

36. As always, any general observations will have to be considered in the light of the 

specific wording of the clause in question.  That said, the Courts have set the bar quite 

low for finding that there have been negotiations or discussions of the relevant kind. 

37. In Emirates itself, Teare J appears to have considered that it would suffice that there 

were friendly discussions to resolve the dispute for as little as one day; that it was not 

necessary for either party to make a concrete proposal; and that it did not matter that 
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some of the claims referred to arbitration were not mentioned in the discussions at all 

(provided that they had some connection with the claims or disputes which were 

mentioned). 

38. In a second decision involving Emirates Trading Agency (Emirates Trading Agency 

LLC v. Sociedade de Fomento Industrial Private Ltd [2015] EWHC 1452 (Comm) at 

[57]), Popplewell J also rejected an argument that discussions under a similar clause 

had to relate to the quantified claim which was put forward in the arbitration.  In that 

case, there was default under a long term purchase contract which ultimately led the 

claimants to terminate and claim substantial damages.  Popplewell J rejected an 

argument that only discussions after the termination could count; the dispute which 

was referred to arbitration was the default itself. 

39. Further, both Teare J and Popplewell J rejected a suggestion that the content of the 

discussion had to address the legal merits of the contractual rights and obligations of 

the parties.  As Popplewell J put it (at [61]): 

“… I see no reason why the parties should be bound to have regard to the 

terms of their bargain at all should they not wish to: good faith discussions 
might properly proceed from the premise that both parties’ interests would be 

served by a compromise which involved future business dealings in light of the 
changed commercial environment irrespective of the parties’ existing legal 
rights.” 

40. While negotiations or discussions by email are capable in principle of being 

sufficient, it may be easier to persuade a Court or tribunal that any obligation has been 

satisfied if there have been some face to face discussions.  It also seems to me that 

communications would have to go further than simply a demand that the claim be 

satisfied.  There would need at the least to be some discussion of the background to 

the dispute and ways it might be resolved, albeit that would not require the claimant 

necessarily to make any offer or to hold out the prospect of any concession. 

“Unless the parties agree upon a single arbitrator …” 

41.  Before handing on to the next speaker, I would like to discuss briefly the 

interpretation of arbitration clauses which give the parties the option to agree on a 

single arbitrator, but provide otherwise for each party to appoint its own arbitrator. 
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42. Clauses of this type have been in use for at least a century, without (it seems) giving 

rise to any reported case on their implications for commencement. 

43. The oldest form of the clause which I have discovered reads as follows: 

“All disputes shall, unless the parties agree on a single arbitrator, be referred 

to two arbitrators carrying on business in London …” 

44. It seems to me that the effect of this clause is straight-forward.  Unless and until the 

parties agree upon a single arbitrator, it is an agreement that the tribunal is to consist 

of two arbitrators.  Arbitration is commenced by either party requesting the other 

party to appoint an arbitrator.  Each party then has 14 days to appoint its arbitrator 

(under s.16 of the Arbitration Act 1996) or to agree upon a single arbitrator. 

45. A variant of this clause reads: 

“All disputes shall, unless the parties agree forthwith on a single arbitrator, 
be referred to … two arbitrators carrying on business in London …” 

46. In my view, the addition of the word “forthwith” does not change the substance of the 

clause.  Under clause 16 of the 1996 Act, following a request by one party that the 

other should appoint its arbitrator, the parties have 14 days to make their own 

appointment or agree upon a single arbitrator.  The word “forthwith” is apt to apply to 

that 14 day period. 

47. A third type of clause, found most often in reinsurance contracts, provides as follows: 

“Unless the parties agree upon a single arbitrator within thirty days of one 
receiving a written request from the other for arbitration, the claimant (the 
party requesting the arbitration) shall appoint his arbitrator and give written 
notice thereof to the respondent. Within thirty days of receiving such notice 
the respondent shall appoint his arbitrator and give written notice thereof to 
the claimant, failing which the claimant may apply to the appointor 
hereinafter named to nominate an arbitrator on behalf of the respondent.” 

48. The scheme under this form of clause appears clear: after service of a request for 

arbitration, the parties have 30 days to agree upon a sole arbitrator, failing which the 

claimant must appoint its own arbitrator. 

49. In short, it seems to me that none of these clauses require the claimant to invite the 

respondent to agree upon a sole arbitrator.  The agreements are agreements that there 
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should be two arbitrators unless and until the parties agree otherwise; and neither the 

claimant nor the respondent has any obligation to seek to bring about such agreement.  

Conclusions 

50. The decision in Emirates is difficult to reconcile with English authority, particularly 

Walford v. Miles. 

51. To hold that an obligation to engage in friendly discussions to resolve the dispute is a 

condition precedent to the commencement of arbitration gives rise to unwelcome 

practical problems: 

i) The difficulty of determining the precise content of such an obligation, and 

whether it has been broken, gives a respondent to arbitration the perfect 

opportunity to engage in satellite litigation about whether the condition 

precedent has been satisfied. 

ii) Because that raises a question about the jurisdiction of the tribunal, that 

question may have to be considered twice, once by the tribunal and again by 

the Court under s.67 of the Arbitration Act. 

iii) As applications to challenge the jurisdiction under s.67 are unfettered, there is 

little the claimant can do to protect himself from this risk. 

iv) Further, in some cases the result of a decision that the condition precedent was 

not satisfied may be that the claimant is now out of time to commence his 

claim properly. 

52. Parties may be well advised to reconsider the wisdom of including such clauses in 

their contracts. 

Michael Collett Q.C. 
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Post-Award – challenges, corrections and clarifications 
(You’ve Lost – Now What?)  

 
Karen Maxwell  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



07/09/2015

1

www.stonechambers.com

LSLC

Post-award – challenges, corrections and clarifications

(You’ve Lost – Now What?)

Karen Maxwell, Stone Chambers
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Overview

 Background

 Basis for challenges in court

 Tribunal’s power to correct errors/ambiguities

 S57/LMAA 2012 r25

 Slips and errors

 Ambiguities

 Additional awards

 Interplay with challenge provisions

 Exhausting remedies

 Timebars

 Challenges – some practical points
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Background – statutory bases of challenges in English court

 Arbitration Act 1996

 S67 – lack of substantive jurisdiction

 S68 – serious irregularity

 S69 – appeal on question of law

 S70 – supplementary provisions

• S70(2) – exhaustion of arbitral remedies

• S70(3) – time limit

www.stonechambers.com

Background: correcting errors/ambiguities: sources 
of power

Arbitration Act 1996 s57 Correction of award or additional award.

(1) The parties are free to agree on the powers of the tribunal to correct an award or make an 
additional award.

(2) If or to the extent there is no such agreement, the following provisions apply.

(3) The tribunal may on its own initiative or on the application of a party—

(a) correct an award so as to remove any clerical mistake or error arising from an accidental slip or 
omission or clarify or remove any ambiguity in the award, or

(b) make an additional award in respect of any claim (including a claim for interest or costs) which was 
presented to the tribunal but was not dealt with in the award.…

(4) Any application for the exercise of those powers must be made within 28 days of the date of the 
award or such longer period as the parties may agree.
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Background: correcting errors/ambiguities: sources 
of power

LMAA Terms 2012, r25

“In addition to the powers set out in section 57 of the Act, the tribunal shall have the following powers 
to correct an award or to make an additional award: 

(a) In addition to the powers set out in section 57 of the Act, the tribunal shall have the following 
powers to correct an award or to make an additional award: 

(i) The tribunal may on its own initiative or on the application of a party correct any accidental mistake, 
omission or error of calculation in its award. 

(ii) The tribunal may on the application of a party give an explanation of a specific point or part of the 
award. 

(b) An application for the exercise of the powers set out above and in section 57 of the Act must be 
made within 28 days of the date of the award unless the tribunal shall think fit to extend the time. “

www.stonechambers.com

Correcting errors

 No power to reconsider/change mind. No power to correct substantive 
mistakes (even if admitted – use s68(2)(i)).

 Examples of mistakes that can be corrected:

 Typos, misspellings, miscalculations, misnomers 

 Awarding to wrong party; mistakenly attributing one party’s evidence to 

the other (Mutual Shipping Corp v Bayshore Shipping Co Ltd [1985] 1 
WLR 625) 

 Consequential costs orders (Gannet Shipping Ltd v Eastrade 
Commodities Inc [2002] 1 Lloyd’s Rep 713)
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Ambiguities

 Includes

 Elucidating tribunal’s reasoning for the purposes of an appeal;

 Clarifying whether an issue has been dealt with.

 No entitlement to tribunal’s thought processes on every point raised, nor 

every step in reasoning. 

www.stonechambers.com

Additional awards

 “Claims” = heads of claim giving rise to a 

remedy

 Only available if claims “presented” to tribunal

 Cf reservation of jurisdiction by tribunal
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Costs / challenge to s57 decision

 Lacuna – no power to award costs unless as 
part of additional award (Norwich Union v 
Whealing Horton & Toms)

 Challenge – under s68, not s67

www.stonechambers.com

Interplay between challenge and correction provisions

Arbitration Act 1996 s70 Challenge or appeal: supplementary provisions.

(2) An application or appeal may not be brought if the applicant or appellant has 
not first exhausted—

(a) any available arbitral process of appeal or review, and

(b) any available recourse under section 57 (correction of award or 
additional award).

(3) Any application or appeal must be brought within 28 days of the date of the 
award or, if there has been any arbitral process of appeal or review, of the 
date when the applicant or appellant was notified of the result of that process.
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Interplay between challenge and correction provisions: 
exhausting remedies

 S68(2) ground:

(f) uncertainty or ambiguity as to the effect of the award

 Failure to make s57 application to remove ambiguity will deprive applicant 
of right to challenge under s68.

 Pre-appeal s57 applications

 Cf, in context of omissions, distinction between “claims” (s57) and “issues” 

(s68(2)(d))

www.stonechambers.com

Interplay between challenge and correction provisions: time 
bars

 S57 application: 28 days from award

 Subsequent challenge: 28 days from ?

 S57 is not arbitral process of appeal or review

 But “award” in s70(3) = amended award

 Immaterial applications will not extend time

 ?Applications that are rejected
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Challenges: some practical points

 Statistically likely to fail. 

 Effect of challenge proceedings on enforcement

 NB partial enforcement

 Security/security for costs

 Remedies: presumption of remission; 
discretionary relief
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Post-Award – challenges, corrections and clarifications

(You’ve Lost – Now What?)

1. This paper considers what a party can/should do if it has come second in a London 
maritime arbitration, and includes references to some recent case-law by way of 
illustration.

2. The first step, of course, is to read and consider the award and reasons. There may be 
potential grounds for challenging the award – but what if the position is unclear? For 
example, what if it isn’t clear what the tribunal has decided, or why it has decided the 
way it has? What if the award contains obvious errors or slips?

3. The Arbitration Act 1996 includes statutory regimes governing both challenging 
awards in court and also amendments/clarifications by the tribunal. It is important to 
understand how these two regimes interrelate. This paper will highlight some pitfalls 
and practical points to be aware of.

Background: bases for challenging the award in court

4. The Arbitration Act 1996 provides for three principal grounds for challenging awards 
in court:

a. S67 – lack of substantive jurisdiction.

b. S68 – serious irregularity.

c. S69 – appeal on a question of law.

5. S69 appeals can be excluded by agreement (and require the permission of the court). 
SS67 and 68 are mandatory provisions and challenges under those provisions cannot 
be excluded.

6. S70 sets out a number of provisions common to all challenges, including:

a. Exhaustion of arbitral remedies (s70(2)).

b. Time limit of 28 days (s70(3)).

Background: errors, omissions and ambiguities: applications to the tribunal 

7. The starting point is that, absent any statutory or agreed power, once the tribunal 
has made its award it is functus officio and no longer has power to bind the parties. 
However, considerations of efficiency and convenience obviously militate in favour of 
allowing the tribunal to correct minor errors and omissions. 

8. In London maritime arbitration, there are two sources of power that enable the 
tribunal to intervene to correct its award. The basic idea behind both is to allow the 
arbitration process to correct itself without court intervention1. 

a. AA96 s57(3)- the tribunal may 

i. correct an award so as to remove any clerical mistake or error arising from an 
accidental slip or omission or clarify or remove any ambiguity in the award.

ii. make an additional award in respect of any claim (including a claim for 
interest or costs) which was presented to the tribunal but not dealt with 
in an award.

b. LMAA terms 2012, r25

“ (a) In addition to the powers set out in section 57 of the Act, the tribunal shall
have the following powers to correct an award or to make an additional award: 

1 Torch Offshore LLC v Cable Shipping Inc [2004] EWHC 787 (Comm)
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 (i)  The tribunal may on its own initiative or on the application of a party  
correct any accidental mistake, omission or error of calculation in its award. 

 (ii)  The tribunal may on the application of a party give an explanation of 
a specific point or part of the award. 

 (b) An application for the exercise of the powers set out above and in section 
57 of the Act must be made within 28 days of the date of the award unless the 
tribunal shall think fit to extend the time.“

9. Pausing there, although the basic thrust of the two provisions is similar, the LMAA rule 
is clearly wider in scope (and indeed is expressed to confer power “in addition to” the 
powers set out in section 57). For example,  

a. The phrase “any accidental mistake” is potentially extremely wide. It seems 
unlikely that it would be construed as conferring a power to correct substantive 
mistakes (as opposed to mistakes in recording the tribunal’s thought processes), 
but this is untested.

b. The r25 power to explain a specific point or part of the award does not depend 
on showing “ambiguity”.

c. R25 confers a wide discretion to extend time for any application. 

 There is no authoritative statement of the extent of the power conferred by r25. 
(Cases that have considered s57 and r25 have not drawn any distinction between the 
two provisions2.)

10. Taken together, these provisions address three basic situations:

a. Correcting errors

b. Removing ambiguities

c. Making an additional award where claims have been omitted from the award.

Correcting errors does not mean reopening arguments

11. The tribunal does not have power to change its mind – only to amend the award to 
reflect the decision that it has already made. You do not have a second bite at the 
cherry!

12. In broad terms, the courts draw a distinction between an error in expressing the tribunal’s 
decision, and an error in the thought process itself. Only the former can be corrected. 
Substantive mistakes (even if admitted) fall outside the scope of section 573.

13. Examples of mistakes that can be corrected:

a. Typos, misspellings, miscalculations, misnomers

b. Awarding to wrong party; mistakenly attributing one party’s evidence to the 
other4 

c. Consequential costs orders5.  

“Removing ambiguities” does not mean setting out every step of the tribunal’s reasoning 
on every single point

14. S57 can be used to obtain further substantive reasons

a. To elucidate the tribunal’s reasoning for the purposes of an appeal;

2 eg Gannet Shipping Ltd v Eastrade Commodities Inc [2002] 1 Lloyd’s Rep, Buyuk Camlica Shipping Trading & 
Industry Co Inc v Progress Bulk Carriers Ltd [2010] EWHC 442(Comm)

3 Cadogan Maritime Inc v Turner Shipping Inc [2013] EWHC 138 (Comm)

4 eg Mutual Shipping Corp v Bayshore Shipping Co Ltd [1985] 1 WLR 625 – decided under AA1950 - tribunal 
erroneously attributed views of owners’ expert to that of charterers’

5 eg Gannet Shipping Ltd v Eastrade Commodities Inc [2002] 1 Lloyd’s Rep 713
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b. To clarify whether an issue has been dealt with: the tribunal may give further 
reasons in such cases, even if no reasons at all have been given6. 

15. However, an applicant cannot use s57 to force the tribunal to address in terms every 
single point. Authorities on s68(2)(d) (failure to deal with issues) give guidance on 
what can reasonably be expected of the tribunal:

a. It must deal with “essential” or “crucial”  issues – ie those that are necessary 
to determining the disputes before it. For example, a tribunal may legitimately 
decide that an issue does not arise given its decision on other facts or legal 
conclusions.

b. The tribunal must also make clear to the parties that the essential crucial/issues 
have been dealt with7.  

c. The task of defining “issue” has been described as “impossible”8. The authorities 
draw a distinction between “issues” and “arguments”/”points”/”reasons”/”reasoni
ng”. There may, however,  be a very fine line between an issue and reasoning 9

d. The tribunal does not have to set out every step of its reasoning, nor deal with 
every point made by a party. The court will approach the award in a “reasonable 
and commercial way expecting, as is usually the case, that there will be no 
substantial fault that can be found with it”10. 

e. Issues may be dealt with in a composite disposal11.

16. As to the interplay with the s68 jurisdiction to challenge awards on grounds of 
ambiguity or failure to deal with issues, see below.

Additional award – available only in respect of “claims” already “presented”

17. There is no power to allow in claims that were not presented to tribunal12 – though it is 
recognized that arbitration is less formal process and so an overly technical approach 
to pleadings should not be adopted.

18. “Claims” for these purposes means heads of claim (ie a claim for a remedy), not issues 
or submissions13 (cf s68(2)(d) – failure to deal with “issues”). Typically this section 
is invoked in respect of costs or interest claims (which are specifically mentioned).  
Section 57 is not intended to allow the tribunal to consider an issue they have 
overlooked and failed to deal with14.  The proper remedy here is s68(2)(d). 

19. NB the provision does not apply where the tribunal has reserved jurisdiction in respect 
of specified claims (and therefore is not functus in respect of those claims). 

Do I have to pay for this?

20. Where a tribunal corrects or clarifies an award, can it charge fees? There is no clear 
authority on this. As a matter of principle it would seem fair that the tribunal could 
charge up to a maximum of the fees it would have charged had matters been dealt 
with fully and clearly in its original award. However, in Norwich Union v Whealing 
Horton & Toms15, Akenhead J was of the view that there was a lacuna with regard to 
the costs of any s57 application, unless an additional award was made (in which case 
costs could be awarded as part of that exercise):

6 see, eg Al Hadha Trading Co v Tradigrain SA & Ors [2002] 2 Lloyd’s Rep 512

7 Buyuk Camlica Shipping Trading & Industry Co Inc v Progress Bulk Carriers Ltd [2010] EWHC 442 (Comm)

8 per Andrew Smith J in Petrochemical Industries Company (KSC) v The Down Chemical Company [2012] EWHC 2739 (Comm)
9 Buyuk Camlica Shipping Trading & Industry Co Inc v Progress Bulk Carriers Ltd [2010] EWHC 442(Comm)

10 Petrochemical Industries Company (KSC) v The Dow Chemical Co [20120] EWHC 2739 (Comm), citing Zermalt 
Holdings SA v Nu-Life Upholstery Repairs Ltd [1985] EGLR 14

11 Petrochemical Industries, supra – the judgment sets out a helpful summary of relevant principles.

12 Cadogan Maritime Inc v Turner Shipping Inc [2013] EWHC 138 (Comm)

13 Torch Offshore LLC v Cable Shipping Inc [2004] EWHC 787 (Comm)

14 Buyuk Camlica Shipping Trading & Industry Co Inc v Progress Bulk Carriers Ltd [2010] EWHC 442(Comm)

15 [2008] EWHC 370 (TCC); see §§27-29
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 “…This Section creates a lacuna with regard to the costs of the parties relating to any 
corrections or to any application to correct. 

 Usually these sorts of corrections will be slip rule type corrections where an arbitrator 
has got a figure wrong or has identified a party incorrectly and where it is obvious 
simply from the language or figures that are being used that an accidental error has 
occurred in drafting by the arbitrator. That would be a fairly short and simple exercise 
for the arbitrator to put right. There is nothing in Section 57 however which suggests 
expressly or, in my view, by implication that the arbitrator has a right or a jurisdiction to 
make a further award on costs of and occasioned by the correction. Many arbitrators, 
as a matter of practice, will probably themselves not charge any more if they are putting 
right an error which was their own fault, so to speak; if their contract allows them to 
recover such charges, they could claim for it from the parties.

 If, however, an additional award is made following the tribunal’s exercise of its 
powers under Section 57(3), it would be appropriate or at least not wrong in those 
circumstances if the additional award addressed costs of and incidental to the need for 
the further additional award.”

What if the tribunal incorrectly amends its award?

21. An amended award can be challenged pursuant to section 68 – not section 6716.  This 
means that it will be necessary to show substantial injustice. 

Understanding the interplay with the challenge provisions

22. It is important to appreciate the interplay between these provisions and the sections 
of the Act (ss 67-69) that allow parties to challenge awards. 

Exhausting remedies

23. An award may only be challenged if the challenging party has first exhausted 

a. Any available arbitral process of appeal or review, and 

b. any available recourse under s 5717.

24. S68 allows a party to challenge an award for serious irregularity. Grounds include:

- failure by the tribunal to deal with all the issues that were put to it (s68(2)(d))

- uncertainty or ambiguity as to the effect of the award (s68(2)(i)).

25. There is some overlap here with the provisions of s57/r25. Failure to use the s57/
r25 power (particularly to remove ambiguity) will deprive the claimant of the right to 
challenge under s6818. 

26. In practice, a s69 appeal will also frequently be preceded by a s57/r25 application19. 

27. Compare, in the context of omissions, 

a. S57 power to make further award in respect of “claims”.

b. S68 ground of failure to deal with “issues”.

Time Bars – be careful!

28. Great care must be taken with regard to time bars. 

29. Any s57/r25 application must be made within 28 days of the award (though cf the 

16 CNH Global NV v PGN Logistics Ltd and ors [2009] EWHC B8; Union Maritime Classification Services LLC v 
Govt of the Union of Comoros [2015] EWHC 508 (Comm)

17 see section70(3); Torch Offshore LLC v Cable Shipping Inc [2004] EWHC 787 (Comm)

18 Groundshire v VHE Construction [2001] BLR 395, Al Hadha Trading Co v Tradigrain. Cf Merkin & Flannery 
–failure to apply should not preclude s68 challenge

19 Al Hadha, per HHJ Havelock-Allan QC
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power in r25 to extend this).

30. Such applications will have a knock-on effect on the time for challenging the award 
under ss 67-69.  Unfortunately, the Act is not clearly drafted in this regard, because 
the relevant provision (s70(3)) does not clearly refer to s57: 

(2)  An application or appeal may not be brought if the applicant or appellant has 
not first exhausted—

(a) any available arbitral process of appeal or review, and

(b) any available recourse under section 57 (correction of award or additional award).

(3)  Any application or appeal must be brought within 28 days of the date of the 
award or, if there has been any arbitral process of appeal or review, of the date 
when the applicant or appellant was notified of the result of that process.

31. There are differing views as to whether the words “arbitral process of appeal or review”, 
as used in s70(3), would encompass a s57 application and extend time for any award 
challenge20. The problem is, of course, that the outcome of the s57 application may 
not be known until after the expiry of the 28 day challenge time bar. Faced with the 
poor drafting of s70(3), the courts have achieved a sensible result by holding that “the 
award” referred to in s70(3) means “the award as corrected”21. However,  

a.  a s57 application will only extend time where it is “material”. A non-material 
application (ie, where the applicant already knows the grounds upon which it will 
rely to challenge the award) will not affect the running of the challenge time bar22.  

b. Query, too, the position where the s57 application is rejected and no amendment 
is made to the award.

32. The tribunal is not under any duty to advise the parties as to the time limit for any s57 
(or indeed any other) application23.

33. Note also that where the award is severable, a s57 application will extend time for 
challenges only in respect of those parts of the award with which it is concerned24. 

Challenging the award – you will probably lose

34. Statistics suggest that the vast majority of challenges in the English court fail. In a paper 
delivered in December 2014 to the Mauritius International Arbitration Conference, Eder 
J25 presented statistics, based on Commercial Court decisions reported in Bailii, as follows:

S67 S68 S69
Total Allowed Total Allowed Total * Allowed

2012 7 3 7 0 14 8

2013 5 2 7 1 12 6

2014 6 1 8 2 8 7

TOTAL 18 6 22 3 34 21

 * NB these totals do not include unsuccessful applications for permission to appeal, as 
to which there are no published figures.

35. Nevertheless, there may, of course, be tactical value in launching challenge 
proceedings, not least because such proceedings may give rise to adjournment of any 

20 In  Surefire Systems Ltd v Guardian ECL Ltd [2005] EWHC 1860, Jackson J took the view that these words 
encompassed s57 application, but this was doubted in Price v Carter [2010] EWHC 1451 (TCC) and K v S [2015] 
EWHC 1945. In K v S, it was common ground that a “material” s57 application would extend time.  This agreed 
position was based on the decision of HHJ Humphrey Lloyd QC in McLean Homes South East Ltd v Blackdale 
Ltd (unrep) and Al Hadha

21 McLean Homes South East Ltd v Blackdale Ltd (unrep); Al Hadha
22 K v S
23 Price v Carter [2010] EWHC  1451 (TCC)

24 Al Hadha
25 (as he then was)
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enforcement proceedings under the New York Convention (though adjournment may 
be conditional upon putting up security)26. 

36. In English enforcement proceedings

a. Although the position is not free from doubt, there appears to be an inherent 
power to suspend enforcement of an English award pending any challenge27

b. However, in most cases the award debtor will be amply protected by CPR 
62.18, which provides  (in the context of enforcement proceedings) that an 
award must not be enforced within the jurisdiction until any application made 
by the defendant has been disposed of. 

Be aware of partial enforcement

37. The award may be severable, in which case the part of the award unaffected by any 
challenge will remain enforceable28. 

You may need to provide security and security for costs

38. The court has power to require the challenging party to provide security by means of 
bringing money into court29, though this power will be exercised only if the challenge 
is flimsy or lacks substance30.  

39. Similarly, the court has power to order security for costs against challenger31. 

Remedies -  presumption of remission

40. Bear in mind 

a. there is a presumption in favour of remission under ss 68,69.

b. The grant of any remedy is discretionary32. 

26 Cf s103(5)

27 Apis AS v Fantazia Kereskedeli KFT [2001] 1 All ER 348. Eder J was prepared to assume the existence of such 
power in Y v S [2015] EWHC 612 (Comm)

28 eg, IPCO (Nigeria) Ltd v Nigerian National Petroleum Corp [2005] 2 Lloyd’s Rep 326

29 S70(7)

30 Konkola Copper Mines Plc v U&M Mining Zambia Ltd [2014] EWHC 2146 (Comm).

31 X v Y [2013] EWHC 1104 (Comm

32 See eg Integral Petroleum SA v Melars Group Ltd [2015] EWHC 1893 (Comm) – Andrew Smith J refused to 
intervene even though tribunal had wrongly rejected jurisdiction, because it was clear from tribunal’s findings that 
the underlying claims would fail.
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Check arbitration clause requirements

How many arbitrators? 

 Arbitration in London, English law to apply

Qualification of the arbitrators

What is the default position – sole arbitrator, appoint a second or 
President of the LMAA? 

1. START THE ARBITRATION PROPERLY

2
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What to include in the message to the arbitrator

What to include in the notice:

 State who appointed and contact details
Make clear opponents required to appoint arbitrator
Clarify what the appointment covers
 Any particular requirements of the clause?

Who to send notice to?

Officer of the company?
 P&I Club or broker?

3

2. COMPLETING THE TRIBUNAL

 LMAA  Terms:
 “8(b) If the tribunal is to consist of three arbitrators: 

 (i) each party shall appoint one arbitrator not later than 14 days after service of 
a request in writing by either party to do so;



 (ii) the two so appointed may at any time thereafter appoint a third arbitrator so 
long as do so before any substantive hearing or forthwith if they cannot agree 
on any matter relating to the arbitration, and if the two said arbitrators do not 
appoint a third within 14 days of one calling upon the other to do so, the 
President shall, on the application of either arbitrator or of a party, appoint the 
third arbitrator ...



 (iv) before the third arbitrator has been appointed or if the position has become 
vacant, the two original arbitrators, if agreed on any matter, shall have the power 
to make decisions, orders and awards in relation thereto;”



4
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 “9. If the tribunal is to consist of two arbitrators and an umpire: 

(a) each party shall appoint one arbitrator not later than 14 days after service of 
a request in writing by either party to do so; 



(b) the two so appointed may appoint an umpire at any time after they 
themselves are appointed and shall do so before any substantive hearing or 
forthwith if they cannot agree on any matter relating to the arbitration, and if the 
two said arbitrators do not appoint an umpire within 14 days of one calling upon 
the other to do so, the President shall, on the application of either arbitrator or of 
a party, appoint the umpire; 



(e) decisions, orders and awards shall be made by the original arbitrators unless 
and until they cannot agree on a matter relating to the arbitration. In that event 
they shall forthwith give notice in writing to the parties and the umpire, 
whereupon the umpire shall replace them as the tribunal with power to make 
decisions, orders and awards as if he were the sole arbitrator.” 

5

 BIMCO Dispute Resolution Clause 2015

 “English Law, London Arbitration

 (a)  This Contract shall be governed by and construed in 
accordance with English law and any dispute arising out of or in 
connection with this Contract shall be referred to arbitration in 
London in accordance with the Arbitration Act 1996 or any statutory 
modification or re-enactment thereof save to the extent necessary to 
give effect to the provisions of this Clause.

 The arbitration shall be conducted in accordance with the London 
Maritime Arbitrators Association (LMAA) Terms current at the time 
when the arbitration proceedings are commenced. 

 The reference shall be to three arbitrators.”

6
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 Asbatankvoy Arbitration Clause (amended for London)

 “24 ARBITRATION 
Any and all difference and disputes of whatsoever nature arising out 
of this Charter shall be put to arbitration in the City of London...  
pursuant to the laws relating to arbitration there in force, before a 
board of three persons, consisting of one arbitrator to be appointed 
by the Owner, one by the Charterer, and one by the two so chosen. 
The decision of any two of the three on any point or points shall be 
final....

 In the event that the two arbitrators fail to appoint a third arbitrator 
within twenty days of the appointment of the second arbitrator, either 
arbitrator may apply to a Judge of any court of maritime jurisdiction 
in the city above-mentioned.”

7

 New York Produce Exchange Form 1993 Arbitration Clause 
(London version)

 “(b) LONDON 

 All disputes arising out of this contract shall be arbitrated at London 
and, unless the parties agree forthwith on a single Arbitrator, be 
referred to the final arbitrament of two Arbitrators carrying on 
business in London who shall be members of the Baltic Mercantile & 
Shipping Exchange and engaged in Shipping, one to be appointed 
by each of the parties, with power to such Arbitrators to appoint an 
Umpire.”

8
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Reconciling LMAA Terms with c/p clauses:

 “5. These Terms shall apply to an arbitration agreement whenever the parties have 

agreed that they shall apply and the parties shall in particular be taken to have so 
agreed: 

 (a) whenever the dispute is referred to a sole arbitrator who is a full Member of the 
Association and whenever both the original arbitrators appointed by the parties are 
full Members of the Association, unless both parties have agreed or shall agree 
otherwise;

 (b) whenever a sole arbitrator or both the original arbitrators have been appointed on 
the basis that these Terms apply to their appointment;

 and whenever a sole arbitrator or both the original arbitrators have been appointed 
on the basis referred to at (b), such appointments or the conduct of the parties in 
taking part in the arbitration thereafter shall constitute an agreement between the 
parties that the arbitration agreement governing their dispute has been made or 
varied so as to incorporate these Terms and shall further constitute authority to their 
respective arbitrators so to confirm in writing on their behalf.”

9

 The Rules have the effect of changing the terms agreed in the 
Charterparties. 

 Not a surprise to parties using the BIMCO Clause, as it refers 
specifically to the LMAA Rules

 But would the parties to Asbatankvoy and NYPE 1993 
Charterparties be surprised?

◦ Is it good practice to bring this point to the parties’ attention?

10
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 Umpires

 When the Umpire takes over, the party-appointed arbitrators play no 
further part in the reference

◦ Is this understood by the parties?
◦ Is this what the parties want?
◦ Can it be avoided?

 Not unless the parties so agree

11

 Savings in time and expense 


 Figures show that large majority of LMAA Awards are:


◦ Conducted on documents alone
◦ Are agreed between the party appointed arbitrators

 Very cost-effective

12
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 Power to decide Preliminary Issue is derived from s.47 Arbitration Act 1996:

 “47. Awards on different issues, &c.

 (1) Unless otherwise agreed by the parties, the tribunal may make more 
than one award at different times on different aspects of the matters to be 
determined.

 (2) The tribunal may, in particular, make an award relating—

 (a) to an issue affecting the whole claim, or
 (b) to a part only of the claims or cross-claims submitted to it for decision.

 (3) ........

13

 Power is to be exercised in accordance with the Tribunal’s ‘General 

Duty’ under s.33 of the Act to: 

 “adopt procedures suitable to the circumstances of the particular 

case, avoiding unnecessary delay or expense, so as to provide a 
fair means for the resolution of the matter to be determined.”

 Principal objective of determining a Preliminary Issue is to save the 
parties time and expense by disposing of the whole – or a 
substantial element of the case.

14
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 To determine questions of jurisdiction under s.30 of the Act:

 30. Competence of tribunal to rule on its own jurisdiction.

 (1) Unless otherwise agreed by the parties, the arbitral tribunal may rule 
on its own substantive jurisdiction, that is, as to—

 (a) whether there is a valid arbitration agreement,
 (b) whether the tribunal is properly constituted, and
 (c) what matters have been submitted to arbitration in accordance with 

the arbitration agreement.

 (2) Any such ruling may be challenged by any available arbitral process of 
appeal or review or in accordance with the provisions of this Part.



15

 s.31 .....


 (4) Where an objection is duly taken to the tribunal’s substantive 

jurisdiction and the tribunal has power to rule on its own jurisdiction, it 
may—



 (a) rule on the matter in an award as to jurisdiction, or
 (b) deal with the objection in its award on the merits.


 If the parties agree which of these courses the tribunal should take, the 
tribunal shall proceed accordingly.



 (5) The tribunal may in any case, and shall if the parties so agree, stay 
proceedings whilst an application is made to the court under section 32 

 (Determination of preliminary point of jurisdiction).”



16
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 To determine a Preliminary Issue of Law
such as the interpretation of a particular clause of a contract

 To determine a Preliminary Issue of Fact

 To determine a Preliminary Issue of Liability

 Requests for determination by way of Preliminary Issue should be 
treated with  circumspection.

- Remember the words of warning from Lord Scarman in Tilling 
v Whiteman [1980] AC 

1:
 “‘Preliminary points of law are too often treacherous short cuts.

Their price can be... delay, anxiety and expense.”

17

 Jurisdiction



 Section 38(3) of the Arbitration Act 1996: “The tribunal may order a claimant to provide 
security for the costs of the arbitration”.



 Section 41(6): “If a claimant fails to comply with a peremptory order of the tribunal to 

provide security for costs, the tribunal may make an award dismissing his claim”.



 Paragraph 14 of the LMAA Terms: “In addition to the powers set out in the Act, the 

tribunal shall have the following specific powers … … 



 (c) if a party fails to comply with a peremptory order of the tribunal to provide security for 
costs, then without prejudice to the power granted by section 41(6) of the Act, the 
tribunal shall have power to stay that party’s claim or such part of it as the tribunal thinks 

fit in its sole discretion”.

4. SECURITY FOR COSTS 

18
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 When the power cannot be exercised


 Section 38(3) of the Arbitration Act 1996 continues: “This 

power shall not be exercised on the grounds that the claimant 
is –



 An individual ordinarily resident outside the United Kingdom 
or

 A corporation or association incorporated or formed under the 
law of a country outside the United Kingdom or whose central 
management and control is exercised outside the United 
Kingdom.”

19

 When security for costs will normally be ordered


 3(a) Insufficient assets to meet an award of costs


 The difference between the legal and evidential burden 
of proof

 “Brass plate” companies
 Single ship companies


 3(b) Difficulties in enforcing an award

20
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 Ordering counterclaimants to provide security?


 Dismissing a claim for failure to provide security for 
costs



 Securing the fees of the tribunal

21

5. CONDUCT OF THE ARBITRATION

 LMAA Terms 2012 – The Second Schedule Arbitration Procedure


 1. The normal procedure requires service of submissions by each party as set out 
below. Whether the submissions are informal or are framed more formally as 
statements of case, they must: 

 (a) set out the position of the parties in respect of the issues that have arisen 
between them as clearly, concisely and comprehensively as possible; 

 (b) be contained in numbered paragraphs; 

 (c) be accompanied by paginated supporting documentation relevant to the issues 
between the parties, other than documents which accompanied previous 
submissions. 

 A party intending to serve supporting documentation upon the tribunal must check 
with the tribunal whether it wishes to receive copies of all or some of the 
documentation at that stage. The aim should be for a tribunal to see enough 
documentation to be able to identify the issues in the case but not to be burdened 
with, for instance, copy invoices at the commencement of a reference. 

22
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 2. An allegation that relevant documentation has not been disclosed with 
any submissions will not normally be a reason for allowing additional time 
for service of submissions in response. However a failure at the appropriate 
stage to disclose relevant documentation may be penalised in costs. 

 3. Claim submissions are normally to be served within 28 days after 
appointment of a sole arbitrator or, if the tribunal is to consist of more than 
one arbitrator, within 28 days after appointment of the second arbitrator. 

 4. Save in exceptional cases (e.g. applications for interim or partial final 
awards for sums which are said to be indisputably due and owing) defence 
and, if applicable, counterclaim submissions are to be served within 28 
days after service of the claim submissions. 

 5. Submissions in reply are to be served within 14 days after service of 
defence submissions unless there is also a counterclaim, in which case 28 
days shall be allowed for submissions in reply and defence to counterclaim. 
Any submissions in reply to the defence to counterclaim are to be served 
within 14 days thereafter. 

23

 6. Bare denials in defence and subsequent submissions in response to an allegation 
will not be acceptable. If an allegation is denied, reasons must be given and if 
appropriate a positive contrary case put forward. 

 7. Applications for security for costs will not normally be considered until after service 
of defence submission. Any application must be accompanied by a justification for it 
and a breakdown of the costs which it is reasonably anticipated will be incurred up to 
the stage of the reference for which security is sought. In the light of paragraph (E) of 
the First Schedule it will not be appropriate for security for costs to include any 
provision for the fees of a tribunal.  

 8. If a party wishes to obtain disclosure of certain documents prior to service of 
submissions, it must seek the agreement of the other party, failing which it should 
make an appropriate written application to the tribunal, explaining the rival positions 
of the parties in question. 

 9. Subject to any specific agreement between the parties or ruling from the tribunal, 
the parties are entitled at any stage to ask each other for any documentation that 
they consider to be relevant which has not previously been disclosed. Parties will not 
generally be required to provide broader disclosure than is required by the courts. 
Generally a party will only be required to disclose the documents on which it relies or 
which adversely affect its own case, as well as documents which either support or 
affect the other party’s case. 

24
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 10. In appropriate cases the tribunal may order the service of a statement of truth 
signed by an officer or by the legal representative of a party confirming the accuracy 
of any submissions or of any declarations that a reasonable search for relevant 
documentation has been carried out. 

 11. Unless the parties agree that the reference is ready to proceed to an award on 
the exclusive basis of the written submissions that have already been served, both 
parties must complete the Questionnaire set out in the Third Schedule within 14 days 
of the service of the final submissions as set out in paragraph 5 above. Every such 
Questionnaire must contain the declaration set out at the end thereof, which shall be 
signed by a properly authorised officer of the party on whose behalf it is served. 
Completed Questionnaires must be served on the tribunal and all other parties. 
Unless the parties agree, the tribunal will then establish the future procedural course 
of the reference, either on the basis of the Questionnaires and any other applications 
made to it in writing or, if appropriate, after a preliminary meeting. 

 12. Subject to contrary agreement of the parties or an appropriate ruling by the 
tribunal, the parties will be required to exchange statements of evidence of fact 
(whether to be adduced in evidence under the Civil Evidence Acts or to stand as 
evidence in chief) as well as expert evidence covering areas agreed by the parties or 
ordered by the tribunal within a time scale agreed by the parties or ordered by the 
tribunal. Statements of evidence of fact or expert evidence that have not been 
exchanged in accordance with these provisions will not be admissible at a hearing 
without permission of the tribunal. 

25

 13. Any application to a tribunal for directions as to procedural or evidential matters 
should, save in exceptional circumstances, be made only after the other parties have 
been afforded an opportunity to agree, within 3 working days, the terms of the 
directions proposed. Any application that has not previously been discussed with the 
representatives of such other parties and that does not fully record the rival positions 
of the parties will normally simply be rejected by a tribunal. If a party has been 
requested by another party to discuss and agree any application, but has failed to 
respond within 3 working days (or such other time as may be allowed by the tribunal), 
the tribunal will not seek to elicit the comments of that party or make orders 
conditional on objections not being received. 

 14. Parties should not routinely copy to the tribunal exchanges between them unless 
and until a ruling is required or there is other good reason to keep it informed.  

 15. Communications regarding procedural matters should be made expeditiously. 

 16. Tribunals will not acknowledge receipt of correspondence despite any request to 
that effect unless there is particular reason to do so. 

 17. Only in the most exceptional circumstances can it be appropriate for a party to 
question the terms of any procedural order made or seek a review of it by the 
tribunal. 

26
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 18. If a tribunal considers that unnecessary costs have been incurred at any stage of 
a reference, it may on the application of a party or, after giving the parties the 
opportunity to comment, of its own volition make rulings as to the liability for the 
relevant discrete costs. Unnecessary costs may be incurred by, e.g., inappropriate 
applications or appropriate applications inappropriately resisted, unnecessary 
communications, excessive photocopying or duplicated communications. Tribunals 
may order such costs to be assessed and paid immediately.

27

 May 2015 Practice Guidelines

 (i) Where more than one question is raised in any section of the LMAA 
Questionnaire separate responses shall be provided for each question (for example, 
3 separate responses shall be provided to Question 9).

 (ii) When responding to Question 13 it should be stated whether it is considered 
necessary for all witnesses of fact and experts to give evidence in person at the 
hearing or by video, or other similar, link. 

 (iii) When responding to Question 15(a) a breakdown of the figures shall be 
provided identifying individually, among other things, the fees of solicitors/consultants 
(and number of each it is anticipated will be required), counsel (specifying whether 
senior or junior) and experts, including the charge out rates applied by each.

28
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 M. N. HOWARD Q.C. 

 CURRICULUM VITAE 

Name 
Michael Newman Howard 

Date of birth 
10th June, 1947 

Educated 
Clifton College, Bristol 
Magdalen College, Oxford: B.A. (Jurisprudence) 1968, B.C.L. (1st Class 
Hons) 1970; M.A. 1970). 

Professional career 
Called to the English Bar 1971 
Gray’s Inn (Bencher 1995) 
In practice at Bar of England and Wales 1972 to date, specialising in 
international commercial and shipping law.  Junior counsel for the 
successful party in N.Y.K. v Karageorgis [1975] 1 W.L.R. 1093, the case 
in which Mareva injunctions (freezing orders) were invented; counsel at 1st 
instance and in the Court of Appeal, junior counsel in the House of Lords 
in The Despina R [1979] A.C. 685, the case in which the House of Lord 
permitted judgments in tort cases to be given in foreign currencies.  
Queen's Counsel 1986. 
Leader of the Admiralty Bar 2000 ─ date 
A Recorder of the Crown Court since 1993 (Assistant Recorder 1989-93). 
Howard advises and acts as advocate in domestic and international 
commercial disputes, in particular in disputes concerning sale contracts, 
agency agreements, insurance and re-insurance matters, supply and 
distributorship agreements, technical disputes (usually concerned with ship 
construction or with quantification of damages), maritime contracts 
(charterparties, bills of lading, COAs, marine policies etc) and marine 
casualties (including wreck removal and salvage).  He also drafts contracts 
and contractual terms. 
Howard also frequently acts as arbitrator in shipping and other commercial 
cases.  His first appointment was in 1983, since when he has been 
appointed several hundred times by parties, arbitrators or arbitral bodies as 
arbitrator, either sole or as one of a panel (in the latter case usually, but not 
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invariably, as umpire or chairman of arbitral tribunal).   
He has been appointed as an I.C.C. arbitrator and an L.C.I.A. arbitrator.  
He is a member of the L.C.I.A Company, a member of the Singapore 
Chamber of Maritime Arbitration and a supporting member of the 
L.M.A.A.  He was a member of the Panel of Salvage Arbitrators appointed 
by the Council of Lloyd's from 1989 to 2009.   
Howard has been an ADR accredited mediator since 2004. 
Howard has acted on a number of occasions as an expert witness on English 
law.  He has given written expert evidence of English law in a variety of 
foreign jurisdictions, including China, Greece, Norway, Louisiana and 
Alabama, and has given oral expert evidence in Norway and in Texas.   

Publications  
1.      Books 
Foreign Currency: Claims, Judgments and Damages (with J A Knott and 
J A Kimbell) (forthcoming) 
Phipson on Evidence 12th Ed, 1976 (joint editor); 13th Ed 1983 (joint 
editor); 14th Ed 1990 (general editor); 15th Ed (2000) (general editor). 
Frustration and Force Majeure (Ed McKendrick) (1st Ed 1991, 2nd Ed 
1995) (contributor of chapter Frustration and Shipping Law);   
Consensus ad idem:  Essays for Guenter Treitel (1996, ed Rose) 
(contributor of chapter Foreign Currency Judgments in Contractual 
Claims) 
Halsbury’s Laws of England: title ─ Damages 
Butterworths’ Commercial Court and Arbitration Pleadings (2005) 
(contributor of chapter Shipping ─ Time Charterparties) 
Palmer on Bailment (3rd Ed 2009) (contributor of chapter Bailment and 
Shipping Law) 
Foreign Currencies: Claims, Judgments and Damages (co-author) 
(forthcoming) 
2.       Articles 
Refreshment of Memory Out of Court [1972] Crim.L.R. 351 
Valuation in Salvage Cases: Damage, Damages and Remoteness (1975) 91 
L.Q.R. 502 
The Neutral Expert: a Plausible Threat to Justice [1991] Crim.L.R. 98 
Floating Choice of Law Clauses [1995] L.M.C.L.Q. 1 
Various Notes, Reviews and Review Articles in M.L.R., L.M.C.L.Q. etc. 
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Other 
Lecturer in Law, University of London (L.S.E.) 1970-74 
Visiting Professor of Law, University of Essex, 1987-1992 
Visiting Professor of Maritime Law, University College, London, 1996-99 
Visiting Professor of Maritime Law, Tulane University (New Orleans) 
2011 ‒ 
Member of Editorial Board of Lloyd’s Maritime and Commercial Law 

Quarterly. 
Member of Steering Committee, London Shipping Law Centre. 

Address 
Quadrant Chambers, 
10 Fleet Street,  
London EC4Y 1 AU 
ENGLAND. 

Tel : 020 7583 4444 
Fax : 020 7583 4455  
Email: michael.howard@quadrantchambers.com 



THE PANELLISTS

MICHAEL COLLETT QC

20 ESSEX STREET

Michael Collett QC is a barrister specialising in commercial law. His areas of

practice include general commercial disputes, shipping (including

charterparty, contract of affreightment, bill of lading, shipbuilding, and ship

sale and purchase disputes), carriage of goods by road, international trade,

commodities, conflicts of laws, insurance (including marine insurance and P&I

cover), reinsurance, banking and shareholder disputes.

He appears both in Court and before a variety of arbitration tribunals.

Recent experience includes several arbitrations under HKIAC Rules in Hong

Kong, many cases arising out of the worldwide economic downturn, disputes

about the scope of arbitration clauses, insurance and reinsurance disputes

(including avoidance and coverage issues), giving expert evidence of English

law in foreign proceedings, and a substantial dispute between shareholders in

a mineral company.

He accepts appointments as an arbitrator and has recently been involved in a

number of references under various regimes (including LCIA, LMAA, UNCITRAL

Rules and ad hoc). He is a member of the Baltic Exchange. Michael is

registered to appear before the Singapore International Commercial Court.



Stone Chambers London, 4 Field Court, Gray’s Inn, London WC1R 5EF | LDE 483 | T +44 (0)20 7440 6900
Stone Chambers Singapore, 10 Collyer Quay, Ocean Financial Centre Level 40, Singapore 049315 | T +65 6808 6161  

www.stonechambers.com
T +44 (0)20 7440 6900

 � Litigation, Arbitration & Mediation
 � Shipping & Maritime 
 � Commodities & International Trade
 � Energy & Natural Resources
 � Road, Rail & Air Transport

 � Insurance & Reinsurance
 � Banking & Finance 
 � Civil Fraud
 � Employment
 � Company & Insolvency

London & Singapore

Karen practises in shipping, sale of goods, international trade, banking, private international law, arbitration and insurance. After 
being called to the Bar, Karen practised at 20 Essex Street where she developed a commercial law practice, appearing before the 
High Court, Court of Appeal, House of Lords and in various arbitral proceedings including LMAA, LCIA, UNCITRAL and ICC. 

Karen also spent time at Practical Law Company establishing and leading Practical Law Arbitration before returning to the Bar. She 
wrote and developed guidance and current awareness covering all legal and practical aspects of English and international arbitration, 
including both commercial and investment treaty arbitration. More recently, following the acquisition of Practical Law by Thomson 
Reuters, Karen was appointed Head of Current Awareness, with responsibility for updates published in Lawtel, Westlaw and Practical 
Law, and as such has been responsible for the development of sectoral current awareness covering life sciences and energy law.

Karen is also a co-author of London Maritime Arbitration, published by Informa and now in its third edition, and contributed the 
Arbitration Review section of the LMCLQ International Maritime and Commercial Law Yearbook 2010 - 13.

Arbitration

 � Instructed in various arbitral proceedings including LMAA, LCIA, UNCITRAL and ICC proceedings seated in London.

 � Instructed in section 68 application raising issues relating to timing of application, substantial injustice, reasonable opportunity 
to put case.

 � Instructed by claimants in dispute under sale contract raising issues relating to port safety and issue estoppel arising from foreign 
court judgment. 

 � Advised claimants and respondents on various issues relating to award challenges under sections 67, 68 and 69 of the Arbitration 
Act 1996.

 � Advised on various issues relating to limitation, commencement of arbitral proceedings and validity of notice of arbitration. 

 � Advised on numerous cases raising issues as to scope of arbitration agreement.

 � Advised on availability of anti-suit injunction and other remedies for breach of arbitration agreement. 

 � Advised on numerous procedural issues in arbitration, including liability for costs of arbitral proceedings; interim and partial 
awards; jurisdictional challenges; appointment and arbitrator challenges.

 � Instructed to represent respondent charterers in hearing relating to proper approach to costs of arbitral proceedings.

 � Advised GAFTA on drafting of arbitration rules.

Insurance and reinsurance

 � Advised on various issues relating to non-disclosure, coverage, liability of brokers.

Karen Maxwell
Call: 1992

BA Jurisprudence (First Class), St Hugh’s College 
University of Oxford
BCL (First Class)
BVC (Merit)

karen.maxwell@stonechambers.com
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Stone Chambers Singapore, 10 Collyer Quay, Ocean Financial Centre Level 40, Singapore 049315 | T +65 6808 6161  

www.stonechambers.com
T +44 (0)20 7440 6900

 � Litigation, Arbitration & Mediation
 � Shipping & Maritime 
 � Commodities & International Trade
 � Energy & Natural Resources
 � Road, Rail & Air Transport

 � Insurance & Reinsurance
 � Banking & Finance 
 � Civil Fraud
 � Employment
 � Company & Insolvency

London & Singapore

Private international law

 � Advised on numerous issues relating to Brussels Regulation including effect of jurisdiction clauses, effectiveness of service, lis alibi 
pendens.

 � Instructed by claimant in application for anti-suit injunction restraining foreign proceedings brought in breach of bill of lading US 
jurisdiction clause. 

Shipping

Advised and represented claimants and defendants in numerous charterparty, bill of lading and salvage disputes in commercial court 
and arbitration, particularly LMAA arbitration.

Experience includes:

 � Instructed by shipowners in charterparty dispute concerning responsibility for cost of temporary hull repairs

 � Instructed by charterers in off hire dispute arising from arrest following vessel failure to comply with environmental regulations 
in china. Interim award application.

 � Instructed by shipowners in voyage charterparty dispute arising from premature tender of notice of readiness; premature loading; 
short delivery.

 � Instructed by bank in commercial court proceedings arising from financing of ship sales, raising issues relating to guarantee of 
bareboat hire and effect of various side agreements.

 � Instructed by owners in time charterparty arbitration concerning seaworthiness, tank cleaning, dangerous cargo and cargo 
contamination.

 � Instructed by owners in voyage charterparty arbitration arising from delays in berthing, effect of charter provisions relating 
thereto, deviation.

 � Instructed by charterers in unsafe port dispute.

 � Instructed by charterers in time charter dispute relating to vessel underperformance

 � Instructed by intervening mortgagee in arrest proceedings raising issues relating to unpaid hire, insolvency, issue estoppel arising 
from previous arbitral proceedings.

 � Instructed by charterers in arbitral proceedings raising issues of economic duress and Iranian law.

 � Instructed by owners in arbitration relating to cancellation of time charter.

 � Instructed by owners in demurrage arbitration raising issues concerned with effect of charterparty cesser clause.

 � Instructed by shipowners in commercial court proceedings relating to  cargo claims arising out of detention of vessels pursuant to 
UN resolutions, raising issues relating in particular to quantum and mitigation.

 � Niru Battery Manufacturing Company & Anor v Milestone Trading Ltd & Ors [2002] EWHC 1425 (Comm) (Presentation of 
false documents under letter of credit; liability under counter-indemnity; deceit; breach of trust; restitution; negligence).

 � “David Agmashenebeli”, Owners of the Cargo v Owners of the Ship [2002] EWHC 104 (Admlty) (Claused bill of lading; delay 
in berthing; title to sue; duties of master in respect of bill of lading).

 � Macieo Shipping Ltd v Clipper Shipping Lines Ltd [2001] EWHC 545 (Comm) (Time charterparty; liability for costs incurred 
by reason of fire caused by stevedore negligence).

 � Vinmar International Ltd. v Theresa Navigation SA [2001] EWHC 497 (Comm) (Loading of ethylene cargo despite obvious 
contamination of initial samples; unseaworthiness; causation; damages). 

Shipbuilding / ship sale

 � Instructed by claimant shipyard in arbitration arising from early termination of contract for construction of oil tanker.

 � Arbitration – instructed by yard in dispute relating to validity of notice of readiness tendered under shipbuilding contract.
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 � Litigation, Arbitration & Mediation
 � Shipping & Maritime 
 � Commodities & International Trade
 � Energy & Natural Resources
 � Road, Rail & Air Transport

 � Insurance & Reinsurance
 � Banking & Finance 
 � Civil Fraud
 � Employment
 � Company & Insolvency

London & Singapore

 � Instructed by claimant buyers in Norwegian Sale Form arbitration.

 � Stocznia Gdanska S.A. v Latvian Shipping Company & Ors [1998] UKHL 9; [2001] EWHC 500 (Comm) (Shipbuilding; 
entitlement to cancel; liability for keel laying instalment; total failure of consideration; effect of default clause; repudiatory 
breach; affirmation).

Professional negligence

 � Instructed by defendant in accountant’s negligence proceedings.

Insolvency

 � Stocznia Gdanska SA v Latreefers Inc [1998] EWHC 1203 (Comm) (21 December 1998) (Winding up; jurisdiction of English 
court; cross-claims).
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NAME:   Mark William Hamsher 

 

CONTACT DETAILS: 18c Ensign Street 

    London 

    E1 8JD 

 

    Tel:  020 7265 1946 

    Fax: 020 7702 2520 

    Email: mark@markhamsher.com 

    Website: www.markhamsher.com 

 

QUALIFICATIONS:  M.A. in Jurisprudence (Oxford); 

    Bachelor of Civil Law (Oxford); 

    Barrister at Law; 

    Trained Mediator. 

 

PROFESSIONAL 

ORGANISATIONS:  Member of the London Maritime Arbitrators Association; 

Member of the Chambre Arbitrale Maritime, Paris; 

    Member of the Arbitration Panel of the Hong Kong 

         International Arbitration Centre; 

    Associate of the Chartered Institute of Arbitrators; 

    Member of the Baltic Exchange. 

 

LANGUAGES:  Fluent in English, French, Czech and German. 

 

GENERAL  

EXPERIENCE: 1976-1981: Worked for Thos. R. Miller & Son, Managers of the 

UK Protection & Indemnity and the UK Freight Demurrage & 

mailto:mark@markhamsher.com
http://www.markhamsher.com/


Defence Associations for the last two years, responsible for the 

day to day running of the Defence Association. 

 

 1981-1984: Director of the Fenton Steamship Co. Ltd., 

European representatives of Hellenic Lines Ltd. of Piraeus.  

Also a director of Hellenic Agencies (UK) Ltd., the agency and 

marketing company for Hellenic Lines in the United Kingdom. 

 

 1984-1985: Director of Trade & Transport (UK) Ltd., the 

London chartering office of a New York/Greek tramp 

company operating tankers and bulk carriers. 

 

ARBITRATION 

EXPERIENCE: 1985 to present: Full time commercial and maritime arbitrator.  

Well over 3,000 ad hoc and LMAA arbitrations, more than 15 

Chambre Arbitrale arbitrations and more than 20 ICC 

arbitrations completed. 

   

 Areas of expertise are primarily charterparty, bill of lading, 

sale and purchase, oil and coal trading disputes but also many 

other more general commercial disputes. 

 

1999-2001: President of the London Maritime Arbitrators 

Association. 

 



David Martin-Clark

Currently practises as a Maritime Arbitrator and Commercial Disputes
Mediator in London, Hamburg, Singapore and Hong Kong. He is a Chartered
Arbitrator, a Fellow of the Chartered Institute of Arbitrators and a full member
of the London Maritime Arbitrators Association. He also works as a shipping &
insurance consultant.

He was previously engaged for more than thirty years in the marine insurance
business (principally liability insurance) in the London firm of Thomas Miller &
Co, managers of mutual insurance companies for the shipping and transport
industry – such as the UK P&I Club, the UK Defence Club and the TT Club -
and certain of the UK professions.
He became Chief Executive and then Chairman of the Miller group and
founding Chairman of Thomas Miller (Asia Pacific) in Hong Kong, where he
lived and worked for some years.

On leaving Millers, he became a barrister and joined Stone Chambers in
Gray’s Inn, London, from where he now conducts his arbitration and
mediation practice.

He is editor of the legal case notes website DMC’s CaseNotes
@www.onlinedmc.co.uk and lectures at post-graduate level in universities in
the UK and overseas. He has contributed to a number of legal textbooks.

He has experience as a non-executive director of a publicly quoted
investment trust and of a shipowners’ captive insurance company. He was
also closely involved in the development of the Bolero electronic bill of lading.

He is a former President of BIFA – the British International Freight
Association.

September 2015
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