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INTRODUCTION 

Rule B attachment against ship owners, operators and charterers 
have flooded the courts in New York over the last four months for 
claims based on contracts’ defaults following the rapid collapse in 
bulk carriers’ freight rates. Rule B permits a claimant to freeze 
money passing through the USA for security pending arbitration.   

Claimants for other types of contract defaults caused by the credit 
crisis are also seeking to obtain security for their claims in various 
jurisdictions.   

This topical seminar will review recent developments in Rule B 
attachment orders and also recent incidents and developments in 
the arrest of ships in South Africa and France.  
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RULE B(1) 

THE EASY, FAST AND INEXPENSIVE WAY 

TO OBTAIN SECURITY IN THE UNITED STATES FOR MARITIME CLAIMS 

 

 
By 

Alan Van Praag, Esq. 

Michael O. Hardison, Esq., and 

Edward W. Floyd, Esq∗ 

 

 

 

I.  THE PROBLEM 
 

As you all know, there is nothing more frustrating than having a valid maritime 

claim, yet knowing it may take months or years to prove the merit of the claim in arbitration 

or litigation, and, all the while, wondering whether at the end of the day you will be able to 

collect on the claim.  What can you do to alleviate this problem?  The solution is simple if (1) 

you have asserted a maritime claim against a defendant which (2) maintains assets in (or 

transfers assets through) the United States but (3) does not otherwise have a presence in the 

United States federal judicial district where the assets are located. 

II.  THE SOLUTION 

A.  RULE B 

Maritime proceedings in the Federal Courts of the United States (e.g., the United 

States District Courts) are governed, in part, by procedural rules known as the “Supplemental 

Rules For Certain Admiralty And Maritime Claims.”  These rules include Rule A through 

Rule F.  Of interest here is Rule B, the rule governing maritime attachment proceedings, 

which provides as follows: 

Rule B.  In Personam Actions: Attachment and Garnishment 

 
(1) When Available; Complaint, Affidavit, Judicial Authorization, and 

Process. In an in personam action: 

                                                           

∗ Alan Van Praag and Michael O. Hardison are partners at the firm of Eaton & Van Winkle LLP in 

New York.   Edward W. Floyd is an associate with the same firm.  The authors have a combined total of 

over 50 years experience with commercial and maritime law, including Rule B practices.  The original 

version of this article was published in 1997. 

 



(a) If a defendant is not found within the district when a verified complaint 
praying for attachment and the affidavit required by Rule B(1)(b) are filed, a 
verified complaint may contain a prayer for process to attach the defendant’s 
tangible or intangible personal property--up to the amount sued for--in the 
hands of garnishees named in the process. 
 
(b) The plaintiff or the plaintiff’s attorney must sign and file with the 
complaint an affidavit stating that, to the affiant’s knowledge, or on 
information and belief, the defendant cannot be found within the district. The 
court must review the complaint and affidavit and, if the conditions of this 
Rule B appear to exist, enter an order so stating and authorizing process of 
attachment and garnishment. The clerk may issue supplemental process 
enforcing the court’s order upon application without further court order. 
 

(c) If the plaintiff or the plaintiff’s attorney certifies that exigent 
circumstances make court review impracticable, the clerk must issue the 
summons and process of attachment and garnishment. The plaintiff has the 
burden in any post-attachment hearing under Rule E(4)(f) to show that 
exigent circumstances existed. 
 
(d)(i) If the property is a vessel or tangible property on board a vessel, the 
summons, process, and any supplemental process must be delivered to the 
marshal for service. 
 

(ii) If the property is other tangible or intangible property, the summons, 
process, and any supplemental process must be delivered to a person or 
organization authorized to serve it, who may be (A) a marshal; (B) someone 
under contract with the United States; (C) someone specially appointed by 
the court for that purpose; or, (D) in an action brought by the United States, 
any officer or employee of the United States. 
 

(e) The plaintiff may invoke state-law remedies under Rule 64 for seizure of 
person or property for the purpose of securing satisfaction of the judgment. 
 
(2) Notice to Defendant. No default judgment may be entered except upon 
proof-- which may be by affidavit--that: 

(a) the complaint, summons, and process of attachment or garnishment have 
been served on the defendant in a manner authorized by Rule 4; 
 

(b) the plaintiff or the garnishee has mailed to the defendant the complaint, 
summons, and process of attachment or garnishment, using any form of mail 
requiring a return receipt; or 
 
(c) the plaintiff or the garnishee has tried diligently to give notice of the 
action to the defendant but could not do so. 
 
(3) Answer. 

(a) By Garnishee. The garnishee shall serve an answer, together with 
answers to any interrogatories served with the complaint, within 20 days after 
service of process upon the garnishee. Interrogatories to the garnishee may be 
served with the complaint without leave of court. If the garnishee refuses or 
neglects to answer on oath as to the debts, credits, or effects of the defendant 
in the garnishee’s hands, or any interrogatories concerning such debts, 



credits, and effects that may be propounded by the plaintiff, the court may 
award compulsory process against the garnishee. If the garnishee admits any 
debts, credits, or effects, they shall be held in the garnishee’s hands or paid 
into the registry of the court, and shall be held in either case subject to the 
further order of the court. 
 
(b) By Defendant. The defendant shall serve an answer within 30 days after 
process has been executed, whether by attachment of property or service on 
the garnishee. 

 
The analysis set forth in this article considers the foregoing provisions of Rule B and 

demonstrates how Rule B provides an effective, relatively inexpensive and simple solution to 

the problem faced by so many claimants who might otherwise not have security for their 

claims. 

B. ANALYSIS OF RULE B 

(1)  Admiralty or Maritime Claim 

As a preliminary matter, the plaintiff in a Rule B action must possess an admiralty or 

maritime claim.1  There are many types of such claims.  For example, a breach of the terms of 

a bill of lading or a breach of the terms of a charter party would perforce give rise to a 

maritime claim.  Similarly, a failure to pay for supplies furnished to a vessel or a failure to 

pay for repairs to a vessel would give rise to a maritime claim.   

Additionally, the scope of claims falling within maritime jurisdiction has seen 

substantial development in recent years.  In particular, courts have found that an increasingly 

wide range of agreements relating to maritime commerce may constitute maritime contracts 

that give rise to admiralty claims.  Of course, some of these decisions remain subject to 

appeal or, where issued by district courts, are non-binding.  However, recent decisions 

regarding maritime contracts convincingly show that parties should not make untested 

assumptions regarding whether their claims could provide a basis for maritime jurisdiction 

and attachment.  In this connection, it should be noted that the overwhelming number of Rule 

                                                           
1 
See, e.g., Robert M. Jarvis, An Introduction to Maritime Attachment Practice Under Rule B,  20 J. 

MAR. L. & COM. 521, 526 & n.20) [hereinafter Jarvis] (“Maritime attachment is available whenever the 
plaintiff has an in personam claim against the defendant which is cognizable in admiralty . . . . In other 
words, the plaintiff’s claim must be one which will support a finding of admiralty jurisdiction under 28 
U.S.C. § 1333.”) (Internal quotes omitted).  See also, Fed. R. Civ. P. Supp. R. B(1) advisory 
committee’s note, 1985 Amendment (stating that an “order will issue when the plaintiff makes a prima 
facie showing that he has a maritime claim against the defendant” (emphasis added)).  



B proceedings are brought in the District Court for the Southern District of New York whose 

jurisdiction encompasses the island of Manhattan, which is the banking capital of the United 

States.  However, the controlling authority which this district court  must follow is the United 

States Second Circuit Court of Appeals (“Second Circuit”).  Therefore, as subsequent sections 

of this article discuss the expansion of Rule B’s reach, it should be considered that, in most 

instances,  it is district court judges who have expanded the reach of Rule B cases  and the 

Second Circuit has not necessarily ruled upon such extension.  A number of the decisions of 

the district court judges are now being appealed and there may be changes in the 

interpretation of the expanse of Rule B in the next year.    

For instance, courts have found the following contracts to be maritime: non-compete 

and non-disclosure agreements that relate to maritime commerce;2 forward freight 

agreements;3  agreements for the sale of launched vessels;4 joint venture agreements involving 

aspects of maritime commerce; and settlement agreements arising from maritime disputes.5   

Likewise, in certain circumstances, the breach of agreements for the sale of goods can support 

the assertion of maritime claims which enable plaintiffs to obtain attachments pursuant to 

Rule B.  In such instances, courts will generally evaluate the extent to which the concerned 

sales contract incorporates maritime terms (such as demurrage obligations between the buyer 

and the seller of the goods) and whether the underlying dispute arose from the breach of such 

obligations.  Thus, courts have found certain agreements for the sale of grain and for the sale 

of cement to be within their maritime jurisdiction.6  

                                                           
2 Williamson v. Recovery Limited Partnership, 542 F.3d 43, 49 (2d. Cir. 2008). 
3 Brave Bulk Transport Ltd. v. Spot on Shipping Ltd., 2007 U.S. Dist. LEXIS 81137 (S.D.N.Y. 2007). 
4 Kalafrana Shipping Ltd. v. Sea Gull Shipping Co. Ltd., 2008 U.S. Dist. LEXIS 78247 at *12-14 
(S.D.N.Y. Oct 4, 2008) (holding that there is no longer a basis to exclude a contract for the sale of a 
launched vessel from maritime jurisdiction); but see Exmar Shipping, N.V. v. Polar Shipping, S.A., 
2008 U.S. Dist. LEXIS 65504, at *9 (S.D.N.Y. Aug. 27, 2008) (stating that “[c]ontracts for the sale of 
ships are not cognizable in admiralty);  Unicorn Bulk Traders Ltd., v. Fortune Maritime Enterprises, 

Inc., No. 08-9710 (S.D.N.Y. Jan. 20, 2009) (declining to follow Kalafrana). 
5 See C. Transport Panamax, Ltd. v. Kremikovtzi Trade E.O.O.D., 2008 U.S. Dist LEXIS 48688, at *7-
8 (S.D.N.Y. 2008) (holding that a settlement agreement which expressly “includes maritime contract 
provisions” was a maritime contract) (the court found that the concerned settlement agreement created 
“obligations concerning the payment of demurrage on [an] uncompleted charter”). 
6 Crossbow Cement SA v. Mohamed Ali Saleh Al-Hashedi & Brothers, 2008 U.S. Dist. LEXIS 98319 
(S.D.N.Y. 2008) (concerning a cement sales agreement);  Noble Resources v. Yugtranzitservis and 

Silverstone, No. 08 Civ. 3876 (S.D.N.Y. Jul. 23, 2008) (concerning a grain sales agreement); but see 



As the foregoing citations reflect, there remains a considerable degree of variation 

among district courts and individual judges as to what contracts will be considered maritime.  

However, in novel cases, courts may look to whether the claims being asserted arise from a 

maritime obligation, such as an obligation to pay demurrage, which is severable from the rest 

of the contract.7  Additionally, where contracts call for arbitration, courts may look to whether 

such arbitration is to be held before a maritime organization such as the London Maritime 

Arbitrators Association or the Society of Maritime Arbitrators in New York.8   

Ultimately, where a defendant seeks to vacate a maritime attachment, “the plaintiff 

bears the burden to show, inter alia, that it has a ‘valid prima facie admiralty claim against 

the defendant.’”9 Additionally, on appeal the circuit court will review a decision vacating a 

maritime attachment for abuse of discretion but will conduct de novo review regarding the 

“legal determinations on which [such] discretion rests.”10  Specifically, the circuit courts will 

apply de novo review to determinations holding that contracts are maritime.11   

That process of de  novo review will include consideration as to whether courts have 

correctly followed the process for determining whether a contract is maritime.  The United 

States Supreme Court established in Norfolk Southern Railway Company v. James N. Kirby 

Pty, Ltd.,
12

 that the process for such determination should be performed in accordance with 

the following: 

To ascertain whether a contract is a maritime one, we cannot look to whether 
a ship or other vessel was involved in the dispute, as we would in a putative 
maritime tort case. Nor can we simply look to the place of the contract’s 
formation or performance.  Instead, the answer depends upon . . . the nature 
and character of the contract, and the true criterion is whether it has reference 
to maritime service or maritime transactions.13 

                                                                                                                                                                      
Exim Grain Trade, B.V. v. J.K. Inter. Pty. Ltd., 2008 U.S. Dist. LEXIS 99807 (S.D.N.Y. 2008) (grain 
sale agreement held not to be a maritime contract). 
7 Crossbow Cement SA, 2008 U.S. Dist. LEXIS 98319, at *17-18 (stating that “[p]laintiff’s claim arises 
solely from the demurrage clause, which is severable from the rest of the” contract”). 
8 Id. at *16 (noting that concerned contract called for arbitration before the London Maritime 
Arbitrators Association rather than a non-maritime organization such as the Grain and Feed Trade 
Association.) 
9 Id. at *7 (quoting Aqua Stoli Shipping Ltd. v. Gardner Smith Pty Ltd., 460 F.3d 434 at 445 (2d Cir. 
2006)). 
10

 Williamson, 542 F.3d at 48. 
11 Id. 
12 Norfolk Southern Railway Company v. James N. Kirby Pty, Ltd., 543 U.S. 14 (2004). 
13 Williamson, 542 F.3d at 48-49 (quoting Norfolk Southern Railway Company, 543 U.S. at 23-24. 



 
In accordance with the Supreme Court’s ruling in Norfolk Southern, the Second 

Circuit “recently amended [its] jurisprudence on maritime contracts.”14  Therefore, the 

Second Circuit now recognizes “that the proper inquiry is ‘whether the principal objective of 

a contract is maritime commerce,”15 Thus, within the Second Circuit, this inquiry is in 

contrast to one that would consider “‘whether the non-maritime components [of the contract] 

are properly characterized as more than ‘incidental’ or ‘merely incidental’ to the contract.’”16  

Therefore, the Second Circuit looks to determine whether “the nature and character of the 

contract” are maritime.17 

One additional issue ought to be considered regarding the requirement that the 

plaintiff in a Rule B action must have a valid prima facie admiralty claim.  That issue 

addresses the plaintiff’s ability to assert corporate veil piercing claims in order to hold a 

defendant liable even though the plaintiff cannot establish contractual privity with the 

concerned defendant.   

First, federal maritime law recognizes veil piercing claims.18  Additionally, 

“‘[f]ederal common law allows piercing of the corporate veil where (1) a corporation uses its 

alter ego to perpetrate a fraud or (2) where it so dominates and disregards its alter ego’s 

corporate form that the alter ego was actually carrying on the controlling corporation’s 

business instead of its own.’”19  Although the first possible basis for veil piercing, use of an 

alter ego to perpetrate a fraud, is relatively self-explanatory, the second is more conceptual.  

However,  there are recognized factors that make the concept more tangible.  In fact, “the 

Second Circuit has enumerated ten factors [which are considered indicators that a] defendant 

was a dominated corporation.”  These factors can be summarized as follows: 

                                                           
14 Id. at 49. 
15 Id. (quoting Folksamerica Reinsurance Co. v. Clean Water of N.Y., Inc., 413 F.3d 307, 315 (2d Cir. 
2005). 
16 Id. 
17 Id. (affirming a district court decision that non-compete and non-disclosure agreements were 
maritime where the contracts were “‘entered into in connection with [a] maritime commercial 
venture.’”) (internal citations omitted). 
18 Tide Line, Inc. v. Eastrade Commodities, Inc., 2006 U.S. Dist. LEXIS 95870, at *33 (S.D.N.Y. 2006) 
(stating that “‘[t]he prerequisites for piercing the corporate veil are as clear in federal maritime law as 
in shoreside law’”) (quoting Kirno Hill Corp. v. Holt, 618 F.2d 982, 985 (2d Cir. 1980)). 
19 Tide Line, Inc., 2006 U.S. Dist. LEXIS 95870, at *34 (internal citations omitted). 



(1) [the absence of corporate formalities], (2) inadequate capitalization, (3) 
[personal use of corporate funds], (4) [overlapping personnel and ownership]; 
(5) common office space, address and telephone numbers of corporate 
entities, (6) the amount of business discretion displayed by the allegedly 
dominated corporation, (7) whether the related corporations deal with the 
dominated corporation at arms length, (8) whether the corporations are 
treated as independent profit centers, (9) the payment or guarantee of debts of 
the dominated corporation by other corporations in the group, and (10) 
whether the corporation in question had property that was used by other of 
the corporations as if it were its own. 20   

 
 In order to determine whether  a plaintiff has asserted a valid admiralty claim based 

upon alter ego allegations, courts within the Southern District of New York will often only 

consider whether the complaint sets forth allegations that embody the foregoing indicators.21  

It should be noted though that, “[t]here is no set rule as to how many of these factors must be 

present to warrant piercing the corporate veil and courts have considered additional factors as 

well.”22   

Therefore, defendants face a risk that well-drafted allegations can be used to obtain a 

maritime attachment against parties that never entered into contracts with the plaintiff.  

However, the Second Circuit has held that “[s]uperficial compliance with Rule B, while 

necessary, is not sufficient in determining whether maritime attachment is appropriate.”23  

Moreover, we have had success convincing courts that, even where pleadings are deemed 

sufficient, limited discovery regarding alter ego allegations should be ordered.24  

 

(2)  Defendant’s Tangible or Intangible Personal Property 

 
Defendant’s “tangible or intangible personal property” are the assets of the defendant 

sought to be seized to provide security for the claimant’s claim.25  These assets must be 

                                                           
20 Id. at *35 (quoting Wm. Passalacqua Builders, Inc. v. Resnick Developers South, Inc., 933 F.2d 131, 
137-139 (2d Cir. 1991)). 
21 See id. at *44-50 (vacating an attachment but granting the plaintiff leave to file an amended 
complaint which contained many of the indicators that a corporation was dominated); see also National 

Ability S.A. v. Tinna Oils & Chemicals Ltd., 2008 U.S. Dist. LEXIS 87326, at *2-3 (S.D.N.Y. 2008) 
(maintaining an attachment based on alter ego allegations where the allegations reflected the 
defendants’ efforts to use “an assortment of closely related and unilaterally directed corporations [] to 
defeat the obligations of [a] charter party”).  
22 Williamson, 542 F.3d at 53. 
23 Id. at 52. 
24 Hawknet Ltd. v. Overseas Shipping Agencies, 2008 U.S. Dist. LEXIS 35542, at *18-19 (S.D.N.Y. 
2008). 
25 FED. R. CIV. P. SUPP. R. B(1)(a).   



physically present within the jurisdiction of the court.26  These assets can include bank 

accounts, bunkers aboard time chartered vessels, credits, debts owed to the defendant by third 

parties, freight monies, insurance proceeds and vessels.    

In terms of the latitude of assets covered by this language in Rule B, the Second 

Circuit has stated that “[i]t is difficult to imagine words more broadly inclusive that ‘tangible 

or intangible.’”27   Thus the scope of assets that may be attached includes wire transfer 

proceeds that are merely passing through the United States on their way from place of origin 

to place of deposit (e.g., a wire transfer from a bank in London to a bank in Hong Kong that is 

routed through a New York bank).28  This ability to attach wire transfer proceeds often 

enables plaintiffs to rapidly obtain full security for their maritime claims.  For more 

information on wire transfers, see infra Part (2)(a), Electronic Funds Transfers (“EFTs”).   

 By contrast, a charterer’s secured line of credit with a bank is not a “good, chattel, 

credit or effect” subject to attachment by a vessel owner under admiralty Rule B, since a line 

of credit is nothing more than a privilege to incur a debt.29    Likewise, accounts in foreign 

branches of a bank are also not subject to attachment.30  However, in Yayasan Sabah Dua 

Shipping, the court carved out a narrow exception to the rule precluding attachment of foreign 

branch bank accounts.  On the specific facts of Yayasan, funds in a foreign bank branch in the 

Cayman Islands were attached, and the defendant’s motion to vacate the attachment was 

denied.31  The court found that “the Cayman Islands branch [appeared to be] a paper bank 

entirely controlled and managed 

                                                           
26 See, e.g., Yayasan Sabah Dua Shipping SDN BHD v. Scandinavian Liquid Carriers Ltd., 335 F. 
Supp. 2d 441, 447 (S.D.N.Y. 2004) (“A Rule B attachment reaches only property located within the 
district in which the suit is brought.”).   
27 Winter Storm Shipping, Ltd. v. TPI, 310 F.3d 263, 276 (2d Cir. 2002).   
28 Id. at 278 (holding that “EFT funds in the hands of an intermediary bank may be attached pursuant to 
Admiralty Rule B(1)(a)”). 
29 See Oceanfocus Shipping Ltd. v. Naviera Humbolt, S.A., 962 F. Supp. 1481 (S.D.Fla.1996).  Note 
that “good, chattel, credit or effect” was reworded in Rule B in 2000 to read, “tangible or intangible 
personal property.”  The change was stylistic only, and the Second Circuit has perceived “no 
substantive difference between the two versions.”  Winter Storm, 310 F.3d at 276. 
30

 See Yayasan Sabah Dua Shipping SDN BHD, 335 F. Supp. 2d at 447 (citing Det Bergenske 

Dampskibsselskab v. Sabre Shipping, 341 F.2d 50, 52-53 (2d Cir. 1965) (stating that a writ of 
attachment is invalid as to bank branches outside the district issuing the writ)).     
31 Yayasan, 335 F. Supp. 2d at 449.   

 



by [the New York branch].”32  Furthermore, the court found that “the Caymans branch [had] 

no physical existence outside of the New York branch [specifically finding that] there was no 

physical Caymans branch office, there [were] no Caymans employees, and there [were] no 

tangible [bank] assets or liabilities in the Caymans.”33   

(a)  Electronic Funds Transfers (“EFTs”) 

(i)  Mechanics of an EFT 

The mechanics of an Electronic Funds Transfer (“EFT”) were described aptly in 

Noble Shipping, Inc. v. Euro-Maritime Chartering Limited, and this description serves as a 

good jumping off point for discussing EFTs: 

A customer (“the originator”) commences an EFT by instructing its bank 
(“the originating bank”) to transfer funds to a beneficiary. Because the 
beneficiary is not located in the United States, it only maintains an account 
with a foreign bank (“the beneficiary’s bank”). The beneficiary’s bank, 
because it does not operate in the United States, maintains a U.S. dollar 
account with an American bank (“the intermediary bank”). The originating 
bank sends the originator’s payment instructions to the intermediary bank, 
including the name and account number of the intended beneficiary. The 
intermediary bank executes those instructions by crediting funds into the 
beneficiary bank’s U.S. dollar account at the intermediary bank. 
Subsequently, the beneficiary’s bank pays the beneficiary by crediting the 
appropriate sum in the beneficiary’s account at the beneficiary’s bank.34  

 
In other words, when a person in one foreign country makes a payment in U.S. dollars to 

someone in another foreign country, often the payment clears through New York.    

(ii)  EFTs Are Subject to Rule B Attachment 

The Second Circuit Court of Appeals held in Winter Storm Shipping, Ltd. v. TPI
 
 that 

EFTs in the hands of an intermediary bank were “property” within the meaning of Rule B, 

and subject to maritime attachment.35  Winter Storm also dismissed due process concerns over 

the attachment of EFTs, and sustained such attachment against challenges that the initiator of 

                                                           
32 

 Id. 

 
33 

Id.; see also, Dolco Invs., Ltd. v. Moonriver Dev., Ltd., 486 F. Supp. 2d 261, 269 (S.D.N.Y. 2004) 
(citing Yayasan). 
34 Noble Shipping, Inc. v. Euro-Maritime Chartering Limited, 2003 WL 232021974, at *3 (S.D.N.Y. 
2003) (citing United States v. Daccarret, 6 F.3d 37, 43-44 (2d Cir.1993)).   
35 Winter Storm Shipping, Ltd. v. TPI, 310 F.3d 263, 278 (2d Cir. 2002) (“It follows that the broad, 
inclusive language of Admiralty Rule B(1)(a) and the EFT analysis in [prior case law] combine to 
fashion a rule in this Circuit that EFT funds in the hands of an intermediary bank may be attached 
pursuant to Admiralty Rule B(1)(a).”).   



the transfer did not know which intermediary bank would be used.36  The attachment of the 

EFT was upheld against the argument that the transferred funds bore no relationship to the 

underlying charter party, and no relationship to the underlying claim itself.37  In addition, 

even though the otherwise applicable state law would not have permitted the plaintiff to 

attach an EFT, the Winter Storm Court declared the state law preempted by the general 

maritime law, admiralty Rule B, which did allow the attachment.38 

(A)  Criticism of Winter Storm has been Resolved and EFTs Remain 

Subject to Rule B Attachment 

 
In a footnote  to Aqua Stoli Shipping v. Gardner Smith Pty., its 2006 decision 

regarding post-attachment hearings (so-called Rule E(4)(f) hearings), the Second Circuit 

made a comment about EFTs which brought into question its earlier decision in Winter Storm 

which had held that such property was subject to attachment.39
  As a result of the footnote, a 

degree of doubt arose regarding the continuing ability of plaintiffs to attach EFTs.     

However, the Second Circuit recently considered this issue once again and 

reaffirmed, in Consub Delaware LLC v. Schahin Engenharia Limitada, that “Winter Storm 

was correctly decided . . . [and] “‘EFT funds in the hands of an intermediary bank may be 

attached pursuant to” Rule B.40  In fact, the Second Circuit expressly noted that its decision in 

Consub Delaware LLC, which was a unanimous ruling, “ought to jettison any speculation that 

[the concerned footnote] in Aqua Stoli foretold the demise of Winter Storm.”41     

 

(iii) Originator vs. Beneficiary Distinctions Are Immaterial 

The defendants in Winter Storm and in Consub Delaware LLC were the originators of 

the attached funds because they instructed their respective banks to initiate electronic 

transfers that were later attached at intermediary banks.  Defendants since Winter Storm have 

                                                           
36 Id. at 273. 
37 Id. at 273-74.   
38 Id. at 279. 
39 

Aqua Stoli Shipping v. Gardenr Smith Pty, 460 F.3d at 446, n.6 (stating that “our decision in Winter 

Storm seems open to question”).  For more information on E(4)(f) hearings, and the Aqua Stoli appeal, 
see infra Part B(8) “Post-Attachment Hearings” below. 
40 Consub Delaware LLC v. Schahin Engenharia Limitada, 543 F.3d 104, 109 (2d Cir. 2008). 
41 Id. 



tried use these facts to distinguish their own situations, arguing that EFTs should not attach 

when the defendant is a recipient (or beneficiary), rather than the originator of an EFT.  

However, this distinction has proven largely unsuccessful.  In fact, Aqua Stoli, though not 

considering the issue, specifically stated that “[u]nder the law of this circuit, EFTs to or from 

a party are attachable by a court as they pass through banks located in that court’s 

jurisdiction.42   

Therefore, decisions both before and after Aqua Stoli have accepted that the plaintiff 

in a Rule B action can attach EFTs regardless of whether the defendant is the originator or 

beneficiary of the transaction.  This principle was observed in the post-Aqua Stoli case Padre 

Shipping, Inc. v. Yong He Shipping, where the court noted that “it is settled that EFTs 

originating from or destined for [a defendant’s] bank account also constitute the defendant’s 

attachable property.”43  

(iv) Service of Process and EFTs   

 

Several significant issues associated with service of process on garnishee banks 

should be considered.  First, service of process on garnishees was historically a relatively 

complex endeavor because courts did not consider that service could result in the attachment 

of after acquired property.  Instead,  service of a garnishment order was only deemed effective 

against property that was in the hands of the garnishee at the time of service.44    For instance,  

in Reibor International Ltd. v. Cargo Carriers Ltd, the court looked into the question of the 

validity of maritime garnishment served before a garnishee has possession of the concerned 

property.  Reibor held that after-acquired property, i.e. property of a defendant that comes 

into the bank’s possession after service of process on the bank, was void.45  Professor Jarvis 

made a practical comment on Reibor, noting that completing the attachment of EFTs would 

likely require continuous service:  “[s]ince the plaintiff normally will not know when the 

                                                           
42 Aqua Stoli, 460 F.3d at 436 (citing Winter Storm, 310 F.3d 263).   
43 

Padre Shipping, Inc. v. Yong He Shipping, 2008 U.S. Dist. LEXIS 34428, at *17  (S.D.N.Y. Apr. 25, 
2008).  However a few district court judges have recently begun to issue orders that limit the reach of 
Rule B to transfers for which the defendant is the originator of the EFT. 
44 See Reibor Iinternational Ltd. v. Cargo Carriers Ltd., 759 F.2d 262, 265 (2d Cir. 1985).   
45 Id. at 266.   



funds will reach the bank, and since the bank may have instructions from the defendant to 

move the funds to another bank as soon as they arrive, the plaintiff in such a case has no 

choice but to have process served on the bank in a continuous manner.”46   

However, within the Southern District of New York,  it is now well established that a 

court may issue an order for service that  effects “continuous service throughout the day from 

the time of such service through the opening of the garnishee’s business the next business 

day.”47   Therefore, plaintiffs often seek, and courts grant, attachment orders which effect 

continuous service throughout the business day and thus satisfy the requirement that there is a 

res capable of being attached.  Such orders are intended to avoid the absurdity, security 

problems, and inconvenience of requiring the garnishee banks to accept service repeatedly 

throughout the day.48   

A second factor that ought to be considered in connection with service of process on 

garnishee banks is the risk that a defendant might learn of the attachment proceeding before 

any property is attached and then structure financial transactions so as to avoid the attachment 

order.  This risk has recently increased as certain industry publications have begun to publish 

the names of defendants named in Rule B attachment proceedings.  In order to minimize this 

risk, the plaintiff can request that the court issue a sealing order temporarily sealing the case 

file.  Such sealing orders thus prevent defendants from receiving early warnings of the 

proceedings against them and will typically remain in effect until the time at which the funds 

or other property are attached.  

Finally, it has been our experience that funds are often attached, and full security 

obtained, within a short period of time.  However, if funds are not attached within 120 days of 

the date on which the case is filed, the Federal Rules of Civil Procedure require that the 

                                                           
46 Jarvis, supra note 1 at 536 (footnote omitted). 
47 See Ullises Shipping Corp. v. FAL Shipping Co. Ltd., 415 F. Supp. 2d 318, 328 (S.D.N.Y. 2006).   
48  Id.; see also DSND Subsea AS v. Oceanografia, S.A. de CV, 569 F. Supp. 2d 339, 346-347 
(S.D.N.Y. 2008) (quoting Ullises for the proposition that nothing “‘prohibits [a] Court from issuing 
such an order to provide for a practical means of service.’”)  



plaintiff must either show good cause as to why the time for continued daily service of  the 

attachment order should be extended or the court will dismiss the action without prejudice.49 

(3)  Garnishees Named In The Process 

Rule B, prior to being revised in 1985, required the garnishees to be named in the 

complaint.  This requirement caused problems on those occasions when potential garnishees 

were discovered in a piecemeal fashion because it necessitated repeated amendment of the 

complaint which, in turn, under other applicable rules, required the amending claimant to 

obtain leave of court, which eliminated the element of surprise since the defendant would 

have notice of the proposed new garnishment.50  Rule B now merely requires the garnishees to 

be named in the process issued by the clerk of the court.51 Thus, today, even if potential 

garnishees are discovered in a piecemeal fashion, new garnishees can be served without 

amending the complaint and without losing the element of surprise.52    

(4)  The Amount Sued For 

 The claimant, in an attachment proceeding, need not prove its damages with 

exactitude.53  The court  must be  satisfied  that  the  claims  are not frivolous.54  However, the 

court will otherwise accept reasonable estimates of damages.55  Such reasonable estimates can 

include recoverable legal costs as well as interest from the time the claim arose to the 

anticipated date of recovery (i.e., after the conclusion of the arbitration, or litigation, and 

appeals if any).56   

(5)  The Defendant Shall Not Be Found Within The District 

 

                                                           
49 Fed R. Civ. P. 4(m). 
50 See, e.g., Filia Compania Naviera, S.A. v. Petroship, S.A., 1983 A.M.C. 1 (S.D.N.Y. 1982).   
51 Fed. R. Civ. P. Supp. R. B(1)  (as amended in 1985).   
52 See id., advisory committee’s note, 1985 Amendment (“This should solve the problem presented in 
Filia . . . and eliminate any need for an additional judicial review of the complaint and affidavit when a 
garnishee is added.”). 
53 Dongbu Express Co., Ltd. v. Navios Corporation, 944 F. Supp. 235 (S.D.N.Y. 1996). 
54 See, e.g., Royal Swan Navigation Co., Ltd. v. Global Container Lines, Ltd., 868 F. Supp. 599 
(S.D.N.Y. 1994); Rolls Royce Industrial Power v. M/V FRATZIS M, 1995 WL 846690 at *3 (S.D.N.Y. 
July 24, 1995). 
55 Dongbu Express, 944 F. Supp. 235. 
56 Id. 



Rule B requires that the defendant cannot be found within the district of the court.57   

Simply stated, Rule B attachment is not available if the defendant can be found within the 

district.  However, the meaning of “found within the district” is not defined by the text of 

Rule B.  The Second Circuit has held that satisfaction of this  requirement is subject to “a 

two-pronged inquiry: First, whether [the defendant] can be found within the district in terms 

of jurisdiction, and second, if so, whether it can be found for service of process.”58  “The ‘key 

inquiry’ with regard to the jurisdictional presence is” the defendant’s amenability to suit in 

the district.59  Currently, it appears that within the Southern District of New York, a defendant 

will be deemed present if the defendant has registered to do business within the state.60   Even 

if the jurisdictional requirement is satisfied though, the second-prong of the analysis must also 

be established.  Thus, in order to prevent the attachment of its property within a federal 

judicial district, a defendant must have an agent for service of process within that district.     

 (a)  “Found” Within District Determined at Time of Filing 

For purposes of Rule B, a defendant’s presence in the district is determined as of the 

time the complaint is filed.61  In Parkroad Corp. v. China Worldwide Shipping, after the 

plaintiff had filed a Rule B complaint, but before the defendant had been served with the 

complaint, the defendant filed an answer, thus generally appearing, and its counsel argued 

that since his client had generally appeared, it was “present in” the district, thus precluding 

the plaintiff from obtaining an order for process of maritime attachment.62  The court 

disagreed, finding that whether the defendant is “present in the district” for purposes of 

Supplemental Rule B “is to be determined as of the date the complaint is filed.”63  To hold 

otherwise, the court noted, would permit a defendant to wait until after a plaintiff files suit 
                                                           
57 Fed. R. Civ. P. Supp. R. B(1).   
58 Centauri Shipping Ltd. v. Western Bulk Carriers KS, 528 F. Supp. 2d 186, 190 (S.D.N.Y. 2007) 
(quoting Seawind Compania, S.A. v. Crescent Line, Inc., 320 F.2d 580, 582 (2d Cir. 1963). 
59 Id. 
60 Pioneer Navigation Ltd. v. STX Pan Ocean (U.K.) Co., Ltd., 2008 U.S. Dist. LEXIS 103255, at *5 
(S.D.N.Y 2008) (noting that this proposition is supported by “the weight of authority.”). 
61 See Parkroad Corp. v. China Worldwide Shipping Co. Ltd., 2005 WL 1354034 (S.D.N.Y. June 6, 
2005).  See also Fed. R. Civ. P. Supp. R. B, advisory committee’s note, 2005 Amendment (“The time 
for determining whether a defendant is ‘found’ in the district is set at the time of filing the verified 
complaint that prays for attachment and the affidavit required by Rule B(1)(b).”). 
62 Id. at *1.   
63 Id.   



and then appoint an agent for service of process for the sole purpose of defeating 

jurisdiction.64     

(b)  Filing a General Appearance Does Not End the Effects of a  

Valid Rule B Attachment 

 

In HBC Hamburg Bulk Carriers v. Proteinas y Oleicos,65  the plaintiff, HBC, applied 

for and was granted an ex parte order attaching EFTs directed through New York, payable by 

third parties to the defendant, Proteinas.  Several EFTs were attached, but HBC had not 

attached the full amount of its claim of approximately 1.6 million dollars by the time that  

Proteinas made a general appearance and argued that EFTs attached after its general 

appearance should be vacated.  The court disagreed, stating that: 

[g]iven that process in this case was appropriate, the banks’ continued 
actions to attach funds under that order conform with Rule B’s language 
allowing funds to be attached ‘up to the amount sued for.’ The fact that 
defendant later filed a notice of appearance does not change the post-levy 
effects of the properly-served PMAG [process of maritime attachment and 
garnishment].66 
 

Thus, HBC  held that the filing of a general appearance did not defeat the subsequent 

attachments by the plaintiff.67   

In Parkroad Corp. v. China Worldwide Shipping,68 the court agreed with HBC, and 

stated that “[t]he right to the attachment is not defeated by the filing of a general appearance.  

But for the security of an attachment, because there is no real presence here, the appearance 

will be of no assistance to plaintiff in enforcing its rights, and it is not equivalent to not being 

found within the district.”69     

HBC was criticized by Aqua Stoli, but the criticism came in the context of a 

subsequent Rule E(4)(f) hearing, not the effect of a general appearance.70   

                                                           
64 Id. (citing Heidmar Inc. v. Anomina Ravennate Di Armamento, 132 F.3d 264, 268 (5th Cir. 1998) 
(“Testing for presence after the complaint has been filed would permit a defendant to wait until after a 
plaintiff files a complaint and then appoint an agent for service of process for the sole purpose of 
defeating attachment.”)). 
65 HBC Hamburg Bulk Carriers v. Proteinas y Oleicos, 2005 AMC 1586 (S.D.N.Y. 2005). 
66 Id. at *17 (internal citations omitted).   
67 Id. 
68 Parkroad Corp. v. China Worldwide Shipping Co. Ltd., 2005 WL 1354034 (S.D.N.Y. 2005). 
69 Id. at *2. 
70 Aqua Stoli Shipping Ltd. 460 F. 3d at 446. 



(6)  Review By The Court 

The attachment papers, absent exigent circumstances, must be reviewed by a judge to 

ensure that they comply with the requirements of Rule B.  Many, but not all, judges are fully 

familiar with  the procedure authorized by Rule B.    In connection with their review of the 

papers, judges will often pose detailed legal and factual questions to the plaintiff’s attorney 

seeking the order authorizing the attachment.  It is important to understand that the district 

court judge has great latitude in deciding whether or not to sign a Rule B attachment order.  If 

a judge refuses to sign and counsel cannot convince him otherwise, you are out of luck as an 

appeal would take months to be determined.  Accordingly, competent maritime counsel, with 

experience in handling Rule B matters, should always be retained by the claimant to facilitate 

issuance of an attachment order. 

(7) Answer By The Garnishee  

The garnishee is required by Rule B to answer the process of maritime attachment 

and garnishment within 20 days after service of the process upon the garnishee.71  The 

garnishee, in practice, will usually advise counsel for claimant within a matter of days as to 

the success (or failure) of the attachment.  The court, upon the application of the claimant, if 

the garnishee neglects or refuses to answer, will force the garnishee to answer the process of 

maritime attachment and garnishment.72     

Rule B permits the garnishee to hold the assets under attachment or to place the assets 

in the registry of the court.  The usual practice is for the garnishee to hold the assets under 

attachment or, with the consent of the parties, to transfer the assets to an interest bearing 

escrow account.  The assets, in any case, whether held by the garnishee, placed in an interest 

bearing escrow account, or placed in the registry of the court, cannot be released except 

pursuant to further order of the court. 

(8) Post Attachment Hearings – The Aqua Stoli Case 

                                                           
71 Fed R. Civ. P. Supp. R. B(3)(a).   
72 Id. 



After the plaintiff successfully attaches the defendant’s property pursuant to Rule B’s 

procedures, Rule E(4)(f) provides the defendant an opportunity to appear before the court in 

order to challenge the attachment.  Thus, pursuant to Rule E(4)(f), the defendant can ask the 

court to vacate the attachment.  The text of Rule E(4)(f) does not expressly explain under 

what circumstances the district court should vacate an attachment.  However, the Second 

Circuit’s 2006 decision in Aqua Stoli has substantially clarified the scope of review and 

standards for vacatur that should be applied during a Rule E(4)(f) hearing.73   

The facts of Aqua Stoli  are as follows:  Plaintiff Aqua Stoli chartered its ship, the 

M/V Aqua Stoli, to defendant Gardner Smith to carry a cargo of tallow from Brazil to 

Pakistan.  A dispute arose when the ship arrived in Brazil, because the defendant questioned 

the ship’s seaworthiness and refused to load its cargo for the voyage.  The plaintiff, a Liberian 

company, rejected the defendant’s contention that the ship was not seaworthy and began an 

arbitration proceeding in London, claiming $1.45 million in damages.  Meanwhile, the 

defendant counterclaimed for a similar amount and seized the M/V Aqua Stoli in Singapore 

as security.  The plaintiff posted the security needed to release the ship, and then asked the 

defendant to post security, to which request the defendant refused.  The plaintiff countered by 

using the Rule B attachment process in the Southern District of New York.  The plaintiff was 

able to attach several EFTs that had been routed through intermediary banks in New York.  

Some of the transferred funds originated from the defendant and other transfers were made by 

third parties to which the defendant was the intended beneficiary.  The defendant contested 

the attachment of the EFTs, and sought a subsequent hearing under Rule E(4)(f) seeking to 

have the funds released. The district court vacated the Rule B attachment, but the Second 

Circuit reversed, finally speaking out on the requirements for post-attachment Rule E(4)(f) 

hearings.  

The district court granted the defendant’s motion to vacate the maritime attachment 

because “[p]laintiff’s ability to collect a prospective judgment is remarkably secure” and 

because the plaintiff was using maritime attachment for tactical reasons, and “tit for tat is not 

                                                           
73 Aqua Stoli Shipping, 460 F.3d 434. 



a recognized purpose for maritime attachments.”74  In the district court’s view, it possessed 

“equitable authority” to fashion an appropriate test to vacate maritime attachments that were 

otherwise valid under the technical requirements of Rule B.75  The court stated that because 

“the ease of which a prima facie case for [Rule B] attachment can be made” creates  “a real 

risk of abusive use of the maritime remedy,” subsequent judicial review of the ex parte 

attachment is appropriate.76   

The Second Circuit disagreed with the district court’s opinion and remanded the case.  

In so doing, the circuit court first explained that at a Rule E(4)(f) hearing the plaintiff bears 

the initial burden of showing that the fundamental requirements for issuance of an attachment 

order were met.  Those requirements were discussed in more detail in the preceding sections 

of this article.  Simply stated though, the plaintiff must show that: “1) it has a valid prima 

facie admiralty claim against the defendant; 2) the defendant cannot be found within the 

district; 3) the defendant’s property may be found within the district; and 4) there is no 

statutory or maritime law bar to the attachment.”77  

Thereafter, “once a plaintiff has carried his burden to show that his attachment 

satisfies the requirements of Supplemental Rule B, a district court may vacate an attachment 

only [in limited]  circumstances.” 78  The Second Circuit then went on to discuss some 

instances in which a district court might have equitable authority to vacate an otherwise 

properly obtained maritime attachment.  However, the Second Circuit expressly stated that its 

decision in Aqua Stoli did not address “the exact scope of a district court’s vacatur power.”79  

Despite limiting the extent of its holding, the Second Circuit did identify four situations in 

which equitable vacatur might be warranted.  Those situations include instances in which a 

defendant demonstrates that: “1) the defendant is subject to suit in a convenient adjacent 

jurisdiction; 2) the plaintiff could obtain in personam jurisdiction over the defendant in the 

                                                           
74 Id. at  729-30.   
75 Id. at 729.     
76 Id. (internal quotations omitted). 
77 Id. at 445. 
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district where the plaintiff is located; or 3) the plaintiff has already obtained sufficient 

security for the potential judgment, by attachment or otherwise.”80  The foregoing equitable 

grounds for vacating maritime attachments are now being interpreted and applied by district 

court judges.81   

Also in regard to post-attachment hearings, it is generally accepted that district courts 

should not engage in broad factual inquiries.  This is so because Rule B “specifies the sum 

total of what must be shown for a valid maritime attachment.”82  The district courts have 

closely followed this rule and rejected calls by defendants to go beyond the express 

requirements of Rule B.83  Therefore, it is well-established that courts should not determine 

“the merits of [the] underlying issues [of the parties’ dispute because doing so] would 

undermine the standard that ‘a proper Verified Complaint is all that is required.’”84  That 

principle is particularly applicable where an arbitral panel will ultimately resolve the 

dispute.85 

                                                           
80 Id. (noting that the court also believed, despite the fact that Rule B does not expressly allocate the 
burden of proof for establishing an equitable basis for vacatur, that the burden should be on the 
defendant). 
81 See Ivan Visin Shipping Ltd. v. Onego Shipping & Chartering B.V., 2008 U.S. Dist. LEXIS 25028 
(S.D.N.Y. Apr. 1, 2008) (vacating a maritime attachment because the defendant could be found within 
the adjacent District of New Jersey). 
82 

See Aqua Stoli, 460 F.3d at 447.  However, it should be noted though that the Second Circuit’s recent 
decision in Williamson v. Recovery Limited Partnership, 542 F.3d 43 (2d. Cir. 2008), indicates that 
district courts may conduct a somewhat more extensive factual inquiry regarding whether a plaintiff 
has asserted a prima facie maritime claim.  Williamson, 542 F.3d at 52 (The appellate court considered 
whether the district court had “engaged in an impermissible fact-intensive inquiry” when it decided to 
vacate, in part, an attachment.  The Second Circuit held that the inquiry was not impermissibly fact-
intensive because it occurred in connection with the district court’s consideration of whether the 
plaintiff had asserted a valid prima facie maritime claim rather than in connection with the court’s 
consideration of equitable grounds for vacatur). 
83 See Chiquita International Ltd. v. MV Bosse,  2007 U.S. Dist. LEXIS 75726, at *20 (S.D.N.Y. Oct. 
11, 2007) (citing Aqua Stoli for the proposition that a plaintiff need only “make a prima facie showing 
and demonstrate that all technical requirements for effective attachment have been met”);Transportes 

Navieros y Terrestes, S.A. de D.V. v. Fairmount Heavy Transport N.V., 2007 U.S. Dist. LEXIS 50260, 
at *11 (S.D.N.Y. July 6, 2007) (citing Aqua Stoli for the rule that “a fact-intensive inquiry is 
‘improper’” because Rule B provides the sum total of requirements for a maritime attachment).  
84 The Rice Company v. Express Sea Transport Corp., 2007 U.S. Dist. LEXIS 84300, at *8 (quoting 
Transportes Navieros y Terrestes, S.A., 2007 U.S. Dist. LEXIS 50260). 
85 Chiquita International Ltd., 2007 U.S. Dist. LEXIS 75726, at *20 (explaining that the court “need  
not, and should not, reach the merits of the [underlying dispute since] that is properly left to the [] 
arbitrators to decide”); Finecom Shipping Ltd. v. Multi Trade Enterprises AG, 2005 U.S. Dist. LEXIS 
25761, at *4 (S.D.N.Y. Oct. 25, 2005) (providing that the “ability to understand the merits of a dispute 
at an early stage is limited, and courts should [therefore] be reluctant to prejudge the merits of claims 
based essentially on the pleadings . . . [t]his is particularly so when the ultimate merits will be decided 
not by [the] Court, but by an arbitration panel in another country”). 



9. Post Attachment Procedures - Substitute Security 

 Following attachment, defendants will often seek to provide substitute security.  

Generally, substitute security will be in the form of a surety bond, club letter, or letter of 

credit.  A plaintiff may freely enter into a stipulation accepting such substitute security.86  

However, within the Southern District of New York, it is generally accepted that courts will 

not compel a plaintiff to accept substitute security unless the form of security complies with 

the applicable local procedural rule concerning bonds.87 In the Southern District of New 

York, in which there is extensive Rule B practice, that procedure is set forth in Local Rule 

65.1.1(b).88     

C. ADDITIONAL CONSIDERATIONS 

(1)  No Bond Required 

The laws of many countries, and the laws of most states in the United States,  see, 

e.g.,  New York Civil Practice Law and Rules  ' 6212, require the claimant to post a bond in 

order to obtain an attachment of assets.  This type of bond can be very expensive since the 

amount of the bond is often determined by the amount of the claim (i.e., the larger the claim 

the greater the bond required).  Rule B requires no bond at all.89  The lack of a requirement for 

a bond enables a claimant to move with great speed at very low cost.  The attachment 

                                                           
86 See Fed R. Civ. P. Supp. R. E(5) (providing, in pertinent part, that “[w]henever process of maritime 
attachment . . . is issued the execution of such process shall be stayed, or the property released, on the 
giving of security, to be approved by the court or clerk, or by stipulation of the parties, conditioned to 
answer the judgment of the court or of any appellate court”).  
87 Jaimie Shipping, Inc. v. Oman Insurance Company, 2008 U.S. Dist. LEXIS 67765, at *10  (S.D.N.Y. 
Sept. 8, 2008) (holding, in a case where the defendant sought to compel the plaintiffs to accept 
substitute security, that the plaintiffs were “entitled to ‘insist upon the giving of security in strict 
conformity with our local rules,’ and thus cannot be compelled to accept [a] letter of credit from an 
unauthorized foreign surety”).  See also, 29 Moore’s Federal Practice, § 704.02[1][e] n.143 (Matthew 
Bender 3d ed. 1997) (stating that [a]lthough [Club] Letters of Undertaking are widely used and 
accepted, courts generally will not approve them as substitute security absent agreement of the 
parties”). 
88 Local Rule 65.1.1(b) provides as follows: “Except as otherwise provided by law, every bond, 
undertaking or stipulation must be secured by: (1) the deposit of cash or government bonds in the 
amount of the bond, undertaking or stipulation; or (2) the undertaking or guaranty of a corporate surety 
holding a certificate of authority from the Secretary of the Treasurey; or (3) the undertaking or 
guaranty of two individual residents of the district in which the case is pending, each of whom owns 
real or personal property within the district worth double the amount of the bond, undertaking or 
stipulation, over all his or her debts and liabilities, and over all obligations assumed by said surety on 
other bonds, undertakings or stipulations, and exclusive of all legal exemptions.” 
89 See, e.g., Brown v. Pan Oceanica Shipping Corp., 182 F. Supp. 730, 732 (D.C.Md. 1960) (“Seizure 
of a vessel at the time of the institution of the suit and without requiring the libelant to post a bond or 
other security is a distinctive admiralty procedure, not permitted in civil actions”).   



procedure permitted by Rule B is, as a result, one that can be utilized on an easy, fast and 

inexpensive basis. 

(2)  Procedure Can Be Utilized Despite Agreement To Arbitrate Or Litigate 

 In A Particular Forum 

 

Many maritime contracts provide for arbitration or litigation in a particular forum 

(e.g., London or New York).  In certain circumstances, an exclusive forum selection clause 

can preclude the use of Rule B proceedings.90  However, courts will generally look to see 

whether the concerned forum selection clause expressly incorporates the parties intent to 

exclude the use of ancilliary security proceedings outside the selected forum.  The Second 

Circuit’s recent decision in Consub Delaware LLC clearly demonstrates this principle.91  

There, the defendant argued that two separate forum selection clauses, from contracts at issue 

in the underlying dispute, expressed “the intent of the parties that all judicial proceedings, 

including all prejudgment attachment proceedings, be conducted exclusively in the English 

Courts.”92  The Second Circuit agreed with the district court’s rejection of this argument and 

noted that “[t]he primary objective of a court in interpreting a contract is to give effect to the 

intent of the parties as revealed by the language of their agreement.”93  Additionally, the 

Second Circuit described the lower court’s ruling as follows: 

The District Court relied on the Ninth Circuit’s decision in Polar Shipping 

Ltd. v. Oriental Shipping Corp., 680 F.2d 627, 631 (9th Cir. 1981), which 
reasoned that a clause providing that “[a]ny dispute arising under the charter 
shall be decided by the English Courts” did not demonstrate an “inten[t] to 
limit proceedings to obtain pre-judgment security” to the English Courts 
because a Rule B “attachment does not fit neatly within the word ‘dispute.’”94   

 

                                                           
90 See Teyseer Cement Co. Halla Maritime Corp., 583 F. Supp. 1268 (D.C. Wash. 1984) (Bill of lading 
provided that disputes would be determined in Korea “to the exclusion of the jurisdiction of the courts 
of any other country”). 
91 Consub Delaware LLC, 2008 U.S. App. LEXIS 20097, at 113-114. 
92 

Id. at 113 (one clause stated that “[e]ach of the parties hereby submit[sic] to the exclusive jurisdiction 
of the English Courts in relation to any dispute or claim”) (the other clause stated that “the Agreement 
shall be considered . . . subject to English law under the exclusive jurisdiction of the courts of England 
and Wales”).  
93 Id. 
94  

Id.  



Without expressly adopting Polar Shipping, the Second Circuit affirmed the district court’s 

judgment which had relied upon Polar Shipping when denying the motion to vacate.95     

(3)  Counterclaims and Countersecurity 

It is always possible that your opponent may have a counterclaim arising out of the 

same transaction (i.e., same contract).  If so, your opponent may be able to obtain from you 

countersecurity for the counterclaim.  

Rule E(7), in pertinent part, provides as follows: 

When a person who has given security for damages in the original action 
asserts a counterclaim that arises from the transaction or occurrence that is 
the subject of the original action, a plaintiff for whose benefit the security 
has been given must give security for damages demanded in the 
counterclaim unless the court, for cause shown, directs otherwise. 
Proceedings on the original claim must be stayed until this security is given, 
unless the court directs otherwise. 

 
Thus, Rule E(7) requires that the counterclaim arise out of the same transaction as the main 

claim and that the defendant has given security to respond in damages. 

These requirements will be met where both parties have claims arising out of the 

same contract and the claimant has successfully attached assets of the defendant pursuant to 

the provisions of Rule B.  Nevertheless, the court possesses broad discretion in deciding 

whether to order the posting of countersecurity.96  The Second Circuit, with regard to this 

discretion, has stated that two countervailing principles should guide the court in exercising 

its discretion:  (1) “[placing] the parties on an equality as regards security”; and (2) avoiding 

the imposition of burdensome costs on a plaintiff that might prevent it from bringing suit.97  
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Id.; See also Liverpool and London Steamship v. Islas Galapagos Turismo Y Vapores, 1997 WL 
900841 (S.D.Fla. 1997) (Rule B attachment not vacated where parties agreed to resolve the merits of 
any claim in a foreign forum).  The parties’ agreement in Liverpool provided that “the merits of any 
other claim shall be determined by the English High Court which shall have exclusive jurisdiction in 
such matters.”  Liverpool, 1997 WL 900841, at *1.  The plaintiff did not dispute that it would be 
required to bring its claim on the merits in the English High Court, but it successfully argued that “the 
forum selection clause does not apply to Supplemental Rule B proceedings since these proceedings do 
not require the court to rule on the merits of the claim.”  Id. (emphasis added).  The Liverpool court 
emphasized that the parties’ contractual language made explicit reference to the “merits” of the claim, 
and that “there is no clear showing that the forum selection provision in the insurance policy at issue 
here was intended to apply to attachment proceedings.”  Id. at 3. 
96 See Result Shipping v. Ferruzzi Trading, 56 F.3d 394 (2d Cir. 1995); Afram lines Int’l, Inc. v. M/V 

CAPETAN YIANNIS, 905 F.2d 347 (11 Cir. 1990); Titan Navigation, Inc. v. Timsco, Inc., 808 F.2d 400 
(5th Cir. 1987).   
97 Result Shipping v. Ferruzzi Trading, 56 F.3d at 399.   



The court, in actual practice, will almost always award countersecurity on a counterclaim 

arising out of the same transaction where the defendant’s assets have been attached pursuant 

to the provisions of Rule B (i.e., where the defendant has been forced to give security for the 

main claim). 

III.  CONCLUSION  

The maritime attachment procedures set forth by Rule B provide a fast and highly 

effective means for obtaining security against defendants where disputes concern maritime 

claims and the defendants do not have a jurisdictional presence in the Unites States judicial 

district issuing the attachment order.  Moreover, maritime attachment pursuant to Rule B is 

generally available regardless of whether the parties have agreed to litigate or arbitrate 

disputes in a forum outside the United States. Perhaps most importantly, the body of law 

concerning maritime attachment within the Southern District of New York, where defendants’ 

financial assets are often available for attachment, is highly developed.  Therefore, if you or 

your clients have a claim that relates in any way to maritime commerce, it would be prudent 

to discuss possible use of Rule B attachment with maritime attorneys practicing in the 

Southern District of New York.  
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The topic of the present seminar is not limited exclusively to claims of a 

maritime nature, but it is plainly those sorts of claims with which the 

participants at a seminar organised by the London Shipping Law Centre are 

likely to be most frequently concerned.   

 

This presentation will accordingly concentrate most particularly on the issue 

of obtaining security for, and enforcement of, claims which either have a 

distinctly salty twang or arise from the commercial transactions which 

surround, or are connected with, maritime carriage, but a number of the means 

by which such claims can be secured or enforced are applicable generally and 

are not necessarily limited to claims of a maritime nature.  

 

A. SECURITY FOR CLAIMS 

1. Ship arrests 

(a) Grounds 

France is a signatory of the 1952 Brussels Convention on the arrest of 

sea-going ships. 

If the ship which is to be arrested in France flies a flag of a country 

which is a signatory of the Brussels Convention, the ship can 

accordingly only be arrested in accordance with the terms of the 

Convention, which are, at one and the same time, under French law 

very limited and very expansive : 

- limited in the sense that the number and type of claims for which 

an arrest can be obtained for the purpose of obtaining security are 

restricted, being solely a limited number of Maritime Claims – as 

defined in article 1(1) of the Convention, and 



-  expansive in the sense that a mere allegation of any such Maritime 

Claim will suffice.  

In relation to ships which fly a flag of a country which is not a 

signatory of the Brussels Convention, the Convention expressly 

provides (by article 8(2)) that such a ship may be arrested in a 

Contracting State either in respect of a Maritime Claim or in respect of 

any other claim which the applicable domestic law permits.   

French domestic law provides that a vessel may be arrested in respect 

of any claim which is a good prima facie claim ("créance paraissant 

fondée en son principe").  

In consequence, in such circumstances, the arresting party gets the best 

of both worlds, being able to proceed to found an application for an 

arrest in France on one (or both) of two possible bases : 

(i) under the Convention, on the basis of a mere allegation of a 

Maritime Claim (i.e. as restrictively defined in the Convention); 

or  

(ii) under French domestic law, on the basis of any type of claim, 

but upon condition that the arresting party can demonstrate to 

the court that the claim constitutes a good prime facie claim. 

 

(b) Associated ship arrest  

In France, arrests of "associated" ships have been possible as a result of 

the French courts' interpretation of the wording of the Brussels 

Convention. 

Article 3 of the Convention permits an arresting party (save in respect 

of certain specific Maritime Claims) to arrest either the particular ship 

in respect of which the Maritime Claim arose or any other ship owned 

by the person who was the owner of the particular ship at the time 

when the claim arose.  For these purposes article 3(2) of the 

Convention makes clear that ships shall be deemed to be in the same 

ownership "when all the shares therein are owned by the same person 

or persons".  

The interpretation of the French courts has leant towards it being 

possible to arrest a ship other than that in respect of which the 

Maritime Claim arose whenever the vessel to be arrested is in the same 



the ultimate beneficial ownership as the ship in respect of which the 

Maritime Claim arose. 

During its heyday in the late 1980s and much of the 1990s, it was 

possible to obtain the arrest of an "associated" ship on little or virtually 

no evidence at all. There are a plethora of decisions in relation to that 

golden age of associated ship arrests, the most significant of which was 

probably that of the Cour de Cassation (the French Supreme Court) in 

the "Brave Mother" case, in which the Cour de Cassation held, 

upholding the arrest, that this was justified on the grounds that the 

arrested vessel belonged to a company which was connected with the 

company which owned the vessel in respect of which the claim had 

arisen by means of common shareholding held by members of a same 

family and a "confusion des patrimoines", which represented a 

"community of interests" ("communauté d'intérêts"); the test of 

"communauté d'intérêts" was the essential feature to carrying out and 

maintaining such arrests, and it was the means by which common 

beneficial ownership of the vessels could be established to the 

satisfaction of the French Courts (12 February 1991). 

However, the courts have narrowed their approach in more recent 

years.   

One of the most interesting decisions indicating the new trend of the 

Cour de Cassation was rendered in the “Osiris I” (1994), albeit that 

that decision was in fact one which dealt with the merits of a claim 

against one company to pay the debts of its allegedly associated 

company.   

 

Subsequently, in the “Cast Husky” (1997), the Cour de Cassation, for 

the first time, applied the more restricted test directly to the validity of 

the arrest itself. 

 

Essentially, the Claimant must now prove that either: 

(i) there is a confusion of assets between the company whose assets 

have been arrested and the company which is alleged to owe the 

particular debt - "Confusion de patrimoines"; or 

(ii) one or other of the company whose vessel has been arrested and 

the debtor company is, in reality, "fictive". By this is meant that 

there is an absence of "affectio societatis" (shareholders' mutual 

intention to create and operate the corporate entity together) – 

e.g. they have no participation in the profits and loss of the 



company; shareholders also being employed by the fictitious 

company; inequitable allocation of the share capital, etc. 

Indicators of a "fictitious existence" which the French courts now 

regard as significant are as follows: 

- evidence of substantial transfer of funds by the company to a 

shareholder, without consideration; 

- evidence that a ship owned by one company is mortgaged as 

security to finance other ships in the same "fleet"; 

- the absence of general meetings, or other signs of any 

independent corporate existence. 

 

Other points which may be deemed significant in combination with the 

above are : 

- one shareholder having a large majority, the others being mere 

nominees; 

- the minority of shareholders being employees of the group; 

- the creation of a "new" company (after problems have arisen) 

to conduct exactly the same business as the "old" company; 

- same directors, same addresses, same telephone, fax and telex 

numbers. 

 

(c) Possible consequences of unmeritorious ship arrest applications  

Under the terms of the Convention (article 6) any claims for damages 

arising out of the arrest of a ship (wrongful arrest) shall be determined 

by the law of the Contracting State in whose jurisdiction the arrest was 

made or applied for, and thus, in the event, by French law. 

 

Claims for wrongful arrest under French law arise in tort, under Article 

1382 of the Civil Code which provides that he who, by his fault, causes 

loss to another must repair such loss.  Article 73 of the Law of 9th July 

1991 on attachment of assets also provides that in the event that the 

arrest is ordered to be released, damages can be awarded to the arrested 

party.  

 

Any claimant would thus need to establish that there was fault on the 

arresting party's behalf, and that this has caused a loss.  



 

There are few reported cases of successful claims for wrongful arrest. 

 

The traditional position is that the victim would need, in addition to 

demonstrating that there was a fault by the arresting party in seeking an 

attachment which was not justified, to demonstrate that the arresting 

party had also acted with malice, in bad faith or with gross negligence.   

 

However, recent case law from the Cour de Cassation (French 

Supreme Court) suggests that the degree of fault on the part of the 

arresting party may have lessened and thus that the Courts’ approach 

may today be less restrictive. 

 

To establish a claim in damages, it appears today that a simple "fault" 

is in principle sufficient for a claim under article 1382 of the Civil 

Code.  The burden of proof that the arresting party acted wrongfully 

lies on the claimant.  

 

It should also be borne in mind that, at least traditionally, the French 

courts have considered that a prudent shipowner, when faced with an 

arrest of his ship, however unmeritorious he may consider the arrest to 

be, should provide security for the claim under protest and apply to set 

aside the arrest thereafter and not simply leave the vessel immobilised 

in the port until such time as the arrest is lifted.  The measure of 

damages has accordingly traditionally been thought generally to be 

limited to the cost of providing such security, and not to extend to the 

overall loss and damage which may be suffered by leaving the vessel 

immobilised over a period of several weeks or months. 

 

2. Attachment of other assets 

French domestic law also provides for the possible attachment on a 
conservatory basis of assets other than ships. 
 



It is not intended here to deal with such matters as the conservatory attachment 

of real property etc to which special rules apply.  The comments here relate to 

the conservatory attachment of moveable assets, including for example 

cargoes or, indeed, money in bank accounts. 

 
French law recognised the notion of saisie conservatoire well before the 

English courts discovered the device of the Mareva injunction or freezing 

order.  The saisie conservatoire is the arrest of an asset as a conservative 

measurement to enable a creditor to obtain security for a claim. 

The relevant provisions are today contained in the Law of 9th July 1991. 

 

In general terms, a "saisie conservatoire" of an asset can only be operated 

after obtaining authorisation so to do by the Order of a competent judge. 

 

The grounds upon which such authorisation can be granted are : 

(a) that the arresting party can demonstrate to the court that the claim 

constitutes a good prima facie claim ("créance paraissant fondée en 

son principe"), and 

(b) the circumstances are such that there is likely to be a peril in the 

recovery of the claim. 

The French courts do not require much evidence as to the alleged peril in the 

possible recovery of the debt, and, at least insofar as relates to foreign 

companies, it is often sufficient that the debt has not been paid when it should 

have been so paid.  If the debtor is a French, or possibly a European, entity, 

some more credible risk must usually be identified, usually by way of 

providing some evidence of financial difficulties, or as a result of the debt 

being substantial by reference to the financial capacity of the debtor.   

 

There are no jurisdictional requirements for obtaining such an Order.  It is not 

necessary to be able to commence proceedings on the merits in France (or 

indeed in any European country).  The simple presence of the asset in France 

suffices. 

 



3. Attachment of bunkers 

One issue arises in relation to attachments of bunkers on board a ship which 

may have procedural consequences in relation to the manner in which an 

application for an Order for attachment is obtained.   

 

Attachments of bunkers are usually envisaged where a party's claim is not 

against the ship, or its owners, but against a time charterer which, accordingly, 

is the owner of the bunkers on board the ship during her operation.   

 

Until comparatively recently, the arrest of time chartered bunkers for security 

for claims against the time charterer have been dealt with under the rules 

applicable to other assets (see paragraph 2 above) and not those applicable to 

the arrest of ships (see paragraph 1 above).  

 

A debate has however arisen as to whether, under French law, bunkers, are to 

be considered, like other equipment and apparel, as "accessories" of the vessel 

herself.  The question accordingly arises as to whether any attempt to attach the 

bunkers must follow the special rules imposed in respect of the attachment of 

the vessel or should instead be governed by the rules applicable under French 

domestic law to attachments of assets generally. 

 

It does appear to be generally accepted that where the bunkers are the property 

of the owners of the vessel, and the vessel flies the flag of a Contracting State 

to the 1952 Brussels Convention, it is not possible to seek to avoid the express 

provisions of that Convention by proceeding to arrest not the vessel but merely 

the bunkers on board the vessel.   This would be no more acceptable than an 

attempt simply to arrest the lifeboats - also belonging to the owners - or the 

anchors or other assets which may be found aboard the vessel for her operation 

in order to be able to prevent the vessel from departing in just the same manner 

as if the ship herself had been arrested. 

If, accordingly, the bunkers are to be regarded as part of the vessel when 

owned by the owners, why should the position be any different when the 

bunkers are, for particular and formal purposes, owned by a time charterer? 



 

This issue remains a live one, supported by a number of authoritative authors, 

but in respect of which there is not presently any definitive case law. 

 

The issue is of less significance where the vessel does not flag the flag of a 

Contracting State, since in such circumstances French domestic law would, 

even if the bunkers are found to be an "accessory" of the vessel, permit the 

vessel (and bunkers) to be arrested in respect of non-Maritime Claims (subject 

to the claim being a good prima facie claim). 

 

The issues which accordingly arise in such circumstances are threefold : 

- whether or not the arresting party must also demonstrate that there is a 

possible peril in the recovery of the claim (although, as seen above, this 

requirements is applied fairly loosely by the courts), and 

- whether the arresting party should make reference in his application for 

the attachment Order to the provisions of French law regulating the 

arrest of ships or, to the contrary, to those provisions regulating the 

attachment of other assets, and 

- which court the application for an attachment should be presented 

before. 

 

The present state of case law in France is not satisfactory on this question, 

although it has been determined by the Cour de Cassation in a decision in 1998 

that the proper jurisdiction before which an attachment of bunkers should be 

sought is the same as that for the arrest of a vessel – and thus the President of 

the Commercial Court for the port at which the ship calls.  

 

That decision however fell short of determining that an attachment of the 

bunkers can only, even as against the time charterer, be obtained in the same 

circumstances as an arrest of the vessel, leaving other decisions (save insofar as 

relates to the identification of the competent judge for determining the 



measure) untouched, which determined that an attachment of bunkers can be 

obtained in the same conditions as an attachment of other assets.  

 

The pragmatic solution, in the current circumstances, is (a) to make the 

application for the attachment before the President of the Commercial Court of 

the port at which the vessel calls and (b) to ensure that reference is made to the 

applicable provisions both for the arrest of a ship and for the attachment of 

other assets, adding in for good measure some mention of the possible peril in 

the recovery of the claim from the debtor.   

Failure to do this could entail the arrested party providing security under 

protest, and subsequently challenging the arrest Order, after the departure of 

the ship and bunkers, with the possible consequence of the court ordering the 

security to be returned. 

 

It is however important to bear in mind that it is generally necessary to be able 

to provide at least some evidence that the bunkers are in fact owned by the 

debtor.  This is often difficult to achieve without some fairly intimate 

knowledge of the charterparty arrangements. 

 

4. Procedure 

The application for an attachment Order, whether in respect of an arrest of a 

ship or the attachment of any other asset is made to the Court on an ex-parte 

basis.   

 

Unlike procedures in certain other countries, no affidavit need be sworn;  a 

simple application will be made (Requête), and the various supporting 

documents for the application will be annexed thereto.  

 

In respect of the arrest of ships, the application is presented by the arresting 

party's lawyer to the President of the Commercial Court of the vessel's port of 

call, explaining why the arrest is sought and also the meaning of the 

documents supporting the arrest position. Documents evidencing the claim are 

required, for example, bills, contracts, and letters concerning payment.  

 

The procedure is a little different in respect of applications for an Order for 

the attachment of other assets.  There, the application is made, in principle, to 



the court for the place of the debtor's residence (or place of business) although 

in the event that the debtor is abroad, the application is made to the court for 

the place where the asset is located.   To complicate matters still further, the 

competent judge is, in principle the "juge de l'exécution", who is a judge of 

the civil court ("Tribunal de Grande Instance"), although it remains possible 

to obtain such an Order from the President of the Commercial Court "if the 

measure is for the purpose of securing a claim for which the Commercial 

Court has jurisdiction". 

 

In theory a French translation is required for all foreign language documents 

to be presented at court, although from a practical standpoint this requirement 

is sometimes waived in relation to English documents to the extent that only 

the relevant sections of the documents need be translated into French.  

 

A Power of Attorney from the claimant's solicitors is not required, and 

documents do not need to be notarised in France.  

The arresting party is not generally required to provide counter-security in 

order to obtain an attachment order. 

 

The attachment Order must be served within three months of its having been 

obtained. 

 

Where the asset is attached in the hands of a third party (e.g. monies in a bank 

account, or of a debt owed by a third party to the debtor), notice of the 

attachment in the hands of the third party must be given to the debtor by no 

later than 8 days after service of the attachment Order. 

 

The claimant must initiate legal proceedings on the merits within one month 

after the attachment Order is served, otherwise the attachment will become 

null and void and the Order cease to have any effect. Whilst this obligation is 

not, in most circumstances, particularly onerous, this can pose difficulties in 

circumstances where it is unclear before which jurisdiction the substantive 

proceedings should be brought. 

 

The application for lifting an attachment is made inter partes.  The application 

is made to the same judge as authorised the attachment. A hearing date can 

usually be obtained at very short notice (before a Commercial Court) where 

an arrest order has been served on the vessel and the vessel is thus detained.  

Where security has been given without prejudice to an application being made 

to the Court for the purposes of invalidating the attachment order, there will 

be less urgency and the application will be heard at the Court's leisure. 

 



It should be borne in mind that the judge seised of arrests is acting in his 

capacity as the Juge des Référés (judge of interlocutory applications) who will 

therefore not be considering the merits in detail, but merely appearances. 

   

For the purposes of an arrest of a ship carried out under the Convention, the 

mere allegation of a Maritime Claim suffices, and other grounds would 

therefore be required in order to contest the arrest.  In relation to an arrest of a 

ship carried out under domestic rules, an attempt can be made to argue that 

the applicant does not have a good prima facie claim, however the courts do 

not require much evidence in order to maintain an arrest, unless it is quite 

clear that the claim is unfounded.  In the event that the attachment is of other 

assets under French domestic law, issues may also arise as to whether there is 

in fact any "peril" in the recovery of the debt/claim. 

 

The principal other grounds for lifting an attachment tend to be either purely 

procedural, or that the asset arrested is not the property of the debtor (this 

obviously arises frequently in relation to associated ship arrests, but can also 

arise in respect of the attachment of bunkers and/or other assets). 

 

If the application to lift the arrest, made to the Juge des Référés, is 

unsuccessful, and the arrest is maintained, an appeal can be made to the Court 

of Appeal pursuant to Article 496 of the new Civil Procedure Code within 15 

days of the preliminary finding.  If the vessel (or other asset if immobilising it 

will cause loss and damage) is still under arrest, an application can be made 

for the appeal to be heard at fairly short notice. 

 

5. Cost 

Court fees in France are small. However, the arresting party must also pay the 

costs and fees of the bailiff, the amount of which will depend on the sum for 

which the asset was arrested as well as the urgency of the situation. Bailiff 

fees can be significant.  

 

The court costs and bailiff fees are recoverable if and when the substantive 

proceedings are instituted in France, which is the only time the arresting party 

can request the French court to order the debtor to pay these costs.  If the 

claims are to be pursued in other jurisdictions, the costs of the attachment 

proceedings may well be recoverable as apart of a claim for damages in those 

proceedings. 

 

 



6. Timing 

Where you have a straightforward arrest with simple supporting documents, 

an Order for the attachment of assets can be obtained within a matter of hours 

after a local lawyer has been fully instructed. In serious emergencies this time 

period can be reduced, although much will still depend on : 

(i) the availability of the judge who is required to rule on the application, 

and 

(ii) the complexity of the claim in respect of which the attachment is 

sought (where documentation is likely to be more significant and 

where it can be important to translate rather more of any foreign 

language documentation than is necessary in relation to more 

straightforward claims). 

  

French law does allow for applications to be presented at the judge's domestic 

residence in extreme emergencies, although this is generally only required in 

relation to the arrests of vessels.  

 

To carry out more complicated attachments, including attempts to arrest an 

associated vessel, more time is usually required. 

 

7. Security to be provided 

French law provides, simply, for the release of the arrest to be ordered against provision 

of "sufficient" security.   

Three different points arise here : 

(i) it used to be the case that an arresting party could insist upon security 

being provided by way of a first-class French bank guarantee, although 

practice and evolution over the years now means that it is not unusual 

to see guarantees provided by way of foreign (notably acceptable 

European) banks and by P&I Club undertakings;  

(ii) whilst the precise terms of the guarantee are open to negotiation 

between the parties, French law is clear that any guarantee should 

permit drawdown against an "enforceable" decision of any competent 

court or tribunal and not merely a "final" or an "unappealable" 

decision; 

(iii) the fact that an asset may be worth less than the claim is, for these 

purposes, irrelevant.  If an owner wishes to provide security in order to 

obtain the release of the asset, the security will in principle have to be 



"sufficient" to meet the value of the claim, whether or not this exceeds 

the value of the asset.  

 

 



B. ENFORCEMENT OF CLAIMS 

In circumstances where the creditor has managed to attach assets belonging to 

the debtor as security for his claims and the debtor has, in order to obtain the 

release of those assets, provided satisfactory security (e.g. bank guarantee, 

P&I Club undertaking etc), the enforcement of the claim thereafter will take 

place in accordance with whatever terms have been negotiated for the security 

so provided. 

 

Where, however, the debtor has failed to release the asset attached by the 

provision of sufficient security, or where the creditor has failed at any earlier 

time to attach assets for the purposes of securing its claim, what courses are 

open to the creditor in France to secure or enforce the judgment or arbitration 

award which he has obtained ? 

 

In the usual course, the creditor will be entitled to enforce the judgment or 

arbitration award against the assets of its debtor (including any which may 

already have been attached and which are still so attached) that are situated in 

France. 

 

Where the judgment or award are of a foreign court or foreign arbitral tribunal, 

it is necessary for the creditor to obtain an Order permitting enforcement in 

France. 

 

The precise procedure for obtaining this is in large measure dependent upon 

where the judgment or arbitration award has been published. 

 

France is a signatory of the 1958 New York Convention on recognition and 

enforcement of arbitral awards and accordingly an arbitral award is in 

principle capable of enforcement simply and readily.  

 

The only possible sources of refusal of enforcement of such awards, as 

contained in the New York Convention, are also enshrined in article 1501 of 

the French Civil Code.  The application for enforcement is administrative in 

nature, and usually takes a period of one to two months following deposit of 

the application with the court before the Order is made.   

 

The enforcement of judgments made by the courts of European Community 

countries are also readily and administratively enforced in application of EC 

Regulation 44/2001.   

 



Enforcement of judgments of other countries depend upon whether there exist 

any bi-lateral or multi-lateral Conventions between such countries and France 

as to reciprocal enforcement of judgments. 

 

Where any judgment does not fall for enforcement under any bi-lateral or 
multi-lateral Convention either, proceedings must be commenced against the 
defendant before the French court in the civil court (Tribunal de Grande 

Instance) for the place in which the judgment is to be enforced. 
  
The court will then render a judgment granting or refusing the exequatur, 
which will have to be served on the defendant, who will also be able 
to exercise the usual rights of appeal against that decision. 
  
During the course of the proceedings before the French court the debtor may 
not raise any of the arguments which were no doubt already raised, debated 
and decided before the foreign court, as the proceedings are not by way of a 
re-hearing of the merits, and may only raise a limited number of arguments in 
relation to the application for recognition and enforcement of the judgment, 
where French law requires the court to verify that the judgment meets the 
conditions required for a foreign judgment to be enforceable in France. 
  
It will generally be necessary to demonstrate, in addition to the judgment 
being final and enforceable, that the judgment meets the five conditions 
usually required for obtaining the exequatur, which are the following : 

(a)     the court which rendered the judgment had jurisdiction to determine 
the claim.  

(b)     the proceedings before the court were carried out and pursued properly 
- this is viewed from a French point of view, and would entail 
reviewing that the defendant had, for example, been given a proper 
opportunity to defend itself etc., 

(c)     the judgment was made after applying the proper applicable law - as 
determined by French conflict of law rules (albeit that this test also 
involves the theory of "equivalence" - if the incorrect proper law was 
chosen but had the same effect as the correct proper law would have 
had), 

(d)     the judgment does not violate international public order, 

(e)     the judgment was not obtained etc by fraud. 
 

Even where the application for enforcement is made under the New York 

Convention and/or the EC Regulation 44/2001, and that such order for 

enforcement is not thereafter appealed, a period of a few months can pass 

before enforcement is possible.  If an appeal is pursued against the 

enforcement Order, it is possible that a further period of between 15 and 18 

months will expire before it is possible to pursue formal enforcement. 

 



Pending enforcement, it remains possible for a creditor to seek to attach assets 

on a conservatory basis.  Indeed, such a claim can more easily be documented, 

even where it is necessary to demonstrate that the creditor has a "good prima 

facie claim", for the simple reason that the claim is no longer merely a "good 

prima facie claim" but instead a "good claim" as judgment has been given in 

its favour. 

 

Under French law, a conservatory attachment can now be effected without any 

authorisation of the court, wherever the creditor has an "enforceable title".  A 

judgment or an arbitration award, provided that it is itself enforceable, is 

considered to be such a "title". So, too, are certain formal recognitions of debt, 

subject to certain formalities being observed. It is in principle possible to 

proceed to such attachments, on a conservatory basis, without the 

authorisation of the judge in respect of foreign judgments and arbitration 

awards. 

 

In such circumstances, the bailiff is entitled, armed with the judgment or 

award, to proceed to attach assets without any authorisation from the court, as 

an aid to enforcement. 

 

Where assets are attached on a conservatory basis (whether before or after 

judgment etc) it is possible to convert the conservatory attachment into an 

enforcement process as soon as a decision authorising the enforcement of the 

foreign judgment or arbitration award is obtained. 
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ENFORCEMENT OF AND SECURITY FOR MARITIME CLAIMS 

A SOUTH AFRICAN PERSPECTIVE 

 
1. INTRODUCTION 

 
When South Africa promulgated the Admiralty Jurisdiction Regulation Act in 
1983 (hereafter "the Act" or "the AJRA") it was received with mixed reactions, 
with consternation by many ship owners and their P&I Clubs and with delight 
by many charterers and cargo underwriters.  
 
This was due largely to the fact that it provided a means to enforce claims 
against, or obtain security for foreign proceedings from, one ship owning 
company defendants by the arrest of other ships in the same fleet. It was this 
procedure for arresting an "associated ship", being more than a "sister ship" 
and akin to lifting the corporate veil of one ship owning companies controlled 
by the same person(s), which excited the greatest interest and South Africa 
quickly became a favoured forum for obtaining security. 
 
What followed through the various ups and downs in the shipping industry in 
the 1980's and 90's was a boom time for South African shipping lawyers with 
literally hundreds of ships being arrested for security, or simply arrests being 
threatened at one or other of our ports. That continued until suddenly the 
innovative Rule B attachment in the USA gained popularity and the 
importance of the South African jurisdiction saw a steady decline, but 
notwithstanding that, in the recent past since the meltdown in the economies 
of the world and the resultant crash in freight rates, the number of enquiries 
regarding arrests in the last few moths has increased more than then ten fold.  
 
Leaving aside then the "competitive advantage" of any of the respective 
jurisdictions world wide, what does the South African jurisdiction offer 
claimants wanting to enforce or obtain security for maritime claims ? 
 

I will deal with this subject under various headings or subsections, not all of 
which will I expand on in great detail during my talk, but I understand this 
paper will be available to the audience in London after the session, or at least 
on the website of the Centre in due course  
 
By way of introduction then, I need to dwell briefly on the different procedures 
available generally to enforce claims or arrest ships or other  assets. 
 
 

 

 

 

 

 

 

 

 

 

 



2. PROCEDURES TO COMMENCE ADMIRALTY PROCEEDINGS IN SOUTH 

AFRICA AND THE COURT STRUCTURE 

 

There is often some confusion in the minds of both Common Law and Continental 

(Civilian) lawyers instructing their South African colleagues with regard to the arrest 

of a vessel or other maritime property, as to the procedure and relief that can be 

sought before the South African courts.   

 

There are basically three types of procedure available to a claimant under the Act : 

  

• Firstly, the South African Admiralty Action in rem, which encapsulates the 

classic in rem procedures taken over from English law via the Colonial Courts 

of Admiralty Act, which applied in the Colonial past of the Colonies of Natal 

and the Cape. However, the in rem procedure applied by the Act, is no longer 

identical to the English action.  

  

• Secondly there is the procedure in personam where, if the action lies against 

a peregrinus (foreigner), this requires the attachment of an asset belonging to 

that defendant to found or confirm jurisdiction, which is part of the Roman 

Dutch heritage of South African law.   

 

This attachment procedure to found jurisdiction still also applies in the normal 

non admiralty procedures of the High Court, the major distinction being 

however that in the so called parochial jurisdiction, it is only a local claimant 

who can attach to found and confirm jurisdiction against a foreigner, whilst in 

admiralty a foreign claimant can attach as against a foreign defendant, 

without the cause of action having arisen within this court's jurisdiction, to 

commence an action in personam in admiralty (subject to the claim being a 

defined "maritime claim" under the Act). 

 

• The third procedure is the application to court to obtain an arrest for security 

for proceedings either contemplated or already commenced both locally or 

abroad, being both proceedings before a foreign court and arbitration 

proceedings. 

 

One of the distinctions between an attachment and an "arrest", both in rem and for 

security, is that the defendant owner of the property arrested only has to put up 

security to the value of the property arrested, or to the extent of the claim, whichever 



is the lesser.  In an attachment to found jurisdiction however, if the owner wishes to 

obtain the release of that property attached, the full value of the claim has to be 

secured. 

 

I need at this stage to refer briefly to the court structure in South Africa, as it is 

relevant to parties opting for one or other of the procedures available. 

 

Although there has been some debate on the point as to whether magistrates courts 

have Admiralty Jurisdiction, the fact is that all Admiralty matters are dealt with in the 

High Courts of SA. Each province has a separate division of the High Court with a 

distinct and separate  geographic jurisdiction. Only in limited circumstances can for 

instance an order of arrest made by one division be executed against a ship or asset 

in the physical or geographic area of another court. 

 

While there are 9 provinces, only the "coastal" divisions have unlimited Admiralty 

jurisdiction, the inland divisions only having jurisdiction to determine maritime claims 

for instance in respect of contacts of carriage of cargo concluded within that area of 

jurisdiction. 

 

The names of the various divisions have changed very recently and are not yet in 

everyday use, but the coastal divisions are basically the Western Cape covering the 

territorial waters off that province and the ports of Cape Town, Mossel Bay and 

Saldanha Bay,  the Eastern Cape the provincial division of which sits inland in 

Grahamstown , but covers East London and Port Elizabeth (where there are also 

local divisions) plus the new port of Coega near Port Elizabeth and then Durban 

covering its own port and Richards Bay. In all instances the respective courts 

jurisdiction extends over the territorial waters of 12 miles off the respective province's 

coastline and in some instances to 50 and even 200 miles, for specific interests. 

 

This geographic separation means that a claimant expecting a vessel to call at one or 

other SA port for bunkers and wanting to make sure that the warrant is issued in 

advance for e.g. timing reasons, needs to issue at least three sets of identical 

proceedings down the coast to be safe. The courts will not issue an attachment or 

security arrest order until the vessel, bunkers or other asset is physically within the 

courts geographic jurisdiction, but for arrests in rem, the warrant and summons can 

be issued in advance of any entry into the jurisdiction.   

 



3. SECURITY ARRESTS 

 

In the current economic climate then, of particular interest to claimants who 
have submitted their claims to arbitration in London or elsewhere, is the 
entitlement to arrest property, normally a vessel (or an associated ship), solely 
for purposes of obtaining security for those proceedings. 
 
The launching of the proceedings does not entail the South African Admiralty 
Court involving itself with the merits of the claim to any great extent and once 
the order has been made, a ship arrested and security put up to obtain its 
release, the South African Court drops out of the picture.  The security is 
established for purposes of paying such amount that might be found to be due 
in the foreign proceedings, not the South African arrest. 
 
Section 5(3)(a) of our Admiralty Jurisdiction Regulation Act, Act 105 of 1983 

("AJRA") provides that; 

 

"A court may in the exercise of its admiralty jurisdiction order the arrest of 

any property for the purpose of providing security for a claim which is or 

may be the subject of an arbitration or any proceedings contemplated, 

pending or proceeding, either in the Republic or elsewhere, and whether 

or not it is subject to the law of the Republic, if the person seeking the 

arrest has a claim enforceable by an action in personam against the 

owner of the property concerned or an action in rem against such 

property or which would be so enforceable but for any such arbitration 

or proceedings." 

 
 

As far back as 1989 the then Appellate Division (as it then was) in the matter 
of Cargo laden on board the MV "Thalassini Avgi" vs MV "Dimitris"98 set out 
the rules for such an application and these are now in summary accepted as 
trite law i.e. what the Claimant must show to obtain an arrest for security for 
foreign proceedings : 
 

A. it has a claim enforceable by an action in personam against the owner of 

the property concerned or an action in rem against such property or 

against a ship which is an associated ship of the "ship concerned";  

B. it has a prima facie case in respect of such claim which is prima facie 

enforceable in the nominated forum or forums ; and 

C. it has a genuine and reasonable need for security in respect of the claim 

.  

 
                                                           
98 1989(3) SA 820 (A) 



I will not for the present dwell on the reference under "A" above, of the "associated 

ship" concept which is what makes the South African jurisdiction slightly different to 

most other jurisdictions and expands the potential for enforcing a claim or obtaining 

security. I will rather deal with that later in this overview in greater detail, given that it 

is the concept which attracts the most interest and questions. 

 

4. DETAILED REQUIREMENTS FOR A SECURITY ARREST 

 

A. Turning then to the first requirement under point "A" above, to enable a claimant 

to arrest an asset for security alone: 

  

• it must have a claim enforceable in personam against the asset sought to be 

arrested  (it does not have to be a ship but can be any asset, such as bunkers 

or freight, or arguably the right title and interest of a bareboat charter in a 

ship, although that is not yet finally settled law), or  

• it must be a claim enforceable in rem against the asset (normally a ship) 

sought to be arrested, either on the basis that the claim lies against the owner 

of the ship and the claim relates to that ship , or the claim is enforceable in 

rem against the ship sought to be arrested, on the basis that it qualifies as an 

associated ship under the Act. 

  

B. I turn then briefly to the second requirement (point B above) of a prima facie 

underlying claim : 

 

The determination of whether one has a prima facie case in respect of a claim must 

be determined in accordance with the law applicable to the claim. If therefore for 

instance the claim is subject to English law with disputes to be settled via London 

arbitration, the question of whether client has a prima facie case in respect of the 

claim falls to be determined in accordance with English law. If this is the case, an 

opinion is normally put up as part of the application papers from an English solicitor 

or barrister that the claimant has a good arguable case in terms of English law. One 

is in admiralty proceedings entitled to rely on hear-say evidence.  

 

The test for determining whether a prima facie case has been established is whether 

the evidence adduced, if accepted, will establish a cause of action. The mere fact 

that such evidence is contradicted does not mean that the plaintiff does not enjoy a 

prima facie case. Even where the probabilities are against the plaintiff, the 



requirement of a prima facie case is not negated. It is only where it is quite clear that 

the plaintiff does not have an action or cannot succeed that an arrest will be refused 

or set aside on the grounds that the plaintiff does not enjoy a prima facie case. This 

test is applied both in relation to the merits of the claim and the quantum of the claim. 

 

It should be noted that claims for arrests are normally moved on an exparte basis – 

i.e. without notice to the other side. As such there is a duty on the applicant to make 

full disclosure of any potential deficiencies in the claim but obviously to continue that 

these are not fatal to the applicant's claim.   

 

C. Finally I need to refer to the requirement to be established, related to a 

"genuine and reasonable need for security" (point C above). 

 

There has been some uncertainty regarding the exact requirements for establishing a 

genuine and reasonable need for security. In the matter of the Rizcun Trader (4)99  

the court expressed the view that in order to demonstrate a genuine and reasonable 

need for security on a balance of probabilities a claimant must show that the 

defendant is in a financially precarious position and would not otherwise be able to 

meet any judgment or award obtained. The court was of the view that it would not be 

sufficient for a claimant to show that the corporation did not have assets within the 

jurisdiction where the claim was to be enforced if it had sufficient assets outside the 

jurisdiction to meet the claim. 

 

Another judgment in the Cape Provincial Division, the Peregrine III 100 has often 

been cited as authority that the present financial position of a corporate defendant 

cannot be the overriding factor to determine whether an applicant has made out a 

case for a genuine and reasonable need for security. It was held in that matter that 

the financial status of the respondent at the time did not detract from the ordinary 

principle that the applicant should be furnished with security in an amount equivalent 

to its claim properly established.  

 

The court pointed out that a company which exhibits financial strength in year one 

may disappear by year three or its controlling company may restructure it. The court 

expressed the view that for these reasons there did not exist an overriding principle 

                                                           
99 2000 (3) SA 776 (C) 

100 1999 SCOSA B73 (3)  



that the present financial status of the respondent should be a material factor to be 

taken into account in determining whether or not security should be furnished.  

 

This sentiment was echoed in the matter of the "Gladiator" 101  where the court 

stated that; "it may also be true that even companies of apparently good standing 

and prosperous circumstances may well get into financial difficulties and be unable to 

meet their commitments, and that the shipping industry is notoriously a hazardous 

business." 

 

The court in the "Gladiator" also took into account that any award which the 

claimants in that matter obtained in London arbitration proceedings would, if no 

security had been provided in respect of those proceedings, have to be enforced in 

South Korea where the defendant had its principle place of business or against the 

assets of the defendant (in that case a single vessel said to be worth $42 million).  

 

Although the "Gladiator" judgment was given in respect of an application in terms of 

Section 5(2) of AJRA for the provision of counter security our courts have expressed 

the view that the difference in approach between Section 5(2) and 5(3) with regard to 

the issue of establishing a reasonable need for security is probably nothing more 

than mere semantics, and this judgment can therefore been seen as support for the 

views expressed by the judge in the "Peregrine III". The SCA in the "Wisdom C" 

(referred to below) confirmed this approach.  

 

The most recent judgment on this issue, was another judgment of the Cape of Good 

Hope Provincial Division in the matter of United Enterprises Corporation, mv 

"Wisdom C" v STX Pan Ocean Company Limited.102 This turned the matter on its 

head so to speak. The court a quo in this matter reverted back to the position 

expressed in the "Rizcun Trader", once again placing emphasis on the Respondent's 

financial position at the time of applying for a security arrest in order to determine 

whether or not the Applicant had a genuine and reasonable need for security.  

 

The judgement went on appeal to the Supreme Court of Appeal which upheld the 

court a quo's reinstatement of the Rizcun Trader test. They placed considerable 

emphasis on the fact that STX Pan Ocean was a public company, its financial 

accounts were public and that they showed that the "group" owned some 43 vessels, 

                                                           
101 2007 (2) SA 401 (D) 
102 2008 (1) SA 665 (C) 



was described as one of the world's largest carriers and its financial results for the 

second quarter of 2006 reflected assets valued at US$1,3 billion. It was also found 

that the respondents vessels called regularly at South African ports. Against this 

background the SCA held that no genuine and reasonable need for security before 

an arbitration award was rendered, had been made out.  

 

It seems  however that the fact the applicant had stressed that to enforce an 

arbitration award, the claimants would have to go to the inconvenience of  suing in 

South Korea, weighed heavily in the courts reasoning in coming to this decision, as 

they stated that "convenience" was not a factor to be taken into account.103 

 

Whether STX would be able to produce such 'healthy' financials in the current 

market, remains to be seen and whether the simple fact of the size of assets owned 

by a ship owner or other defendant, without the claimant relying overly on the 

"convenience" argument pursued in the instant case, will be definitive. I believe that 

in any event the tests set in the Rizcun Trader and now in the Wisdom C, must be 

distinguishable in the current economic climate.  

 

 

5. ENFORCEMENT OF ARBITRATION AWARDS 

 

It should be noted that to enforce an arbitration award, whether against the guilty ship 

or an associated ship, none of these considerations would apply and an unpaid 

arbitration award can be simply enforced in SA. Because of the Reciprocal 

Enforcement of Arbitral Awards Act, all that is required is an application to court to  

make the award an order of court and the claimant can arrest to enforce that 

judgement and immediately move to sell the vessel in execution.  

 

There are some exceptions to such enforceability, such as that the respondent never 

received notice of the arbitration and that the award is not final, being under appeal, 

but these are limited in scope. Certainly the merits of the matter cannot be 

challenged and sought to be re-canvassed. 

 

6. DISTINCTION BETWEEN SECURITY ARRESTS AND ARRESTS IN REM 

 

                                                           
103 The SCA  judgement is cited as (222/07) [2008] ZASCA  21  



I do need to make clear that the arrest proceedings to obtain security and an arrest in 

rem, are very different procedures. In an arrest for security, the court does not 

assume jurisdiction on the merits of the claim. For an arrest in rem however, the 

court does accept jurisdiction and the arrest and service of the summons (which has 

to take place simultaneously) are the commencement of proceedings before the 

South African court.  

 

So the various types of proceeding are distinctly different.  It was therefore a 

somewhat curious judgment of the Durban Court handed down in October 2002 with 

regard to the MV "Aven" where the court held that it was competent for a claimant to 

obtain both a security arrest and an arrest in rem for the same claim. 

 

The claimant had concluded a charter party with the owners of the MV "Aven" and 

the claimant had subsequently alleged that the owners were in repudiation by failing 

to make the vessel ready for loading or to exercise due diligence to ensure that the 

vessel was seaworthy and cargo worthy.  The claimant cancelled the charter party 

and was claiming damages. 

 

On the 27th July 2001 the claimant obtained an exparte order to arrest the vessel for 

security for the claim it anticipated bringing in London arbitration.  On the same day 

the claimant caused the vessel to be arrested in rem by instituting in rem 

proceedings under a separate case number, such proceedings of necessity 

assuming that the underlying claim would be determined in the South African courts, 

rather than arbitration in London.  The owners of the vessel furnished the claimant 

with a bank guarantee as security for payment of the amount claimed in respect of 

both proceedings, in the alternative, to obtain the release of the ship. 

 

The owners then launched an application for an order setting aside both arrests and 

for the return of the guarantee.  In the alternative it sought an order that the claimant 

be directed to withdraw the in rem arrest proceedings and that if it failed to do so, the 

arrest for security be automatically set aside. 

 

The judge however held that an arresting party may use both the in rem and security 

arrest procedures to arrest a ship, but at some point the arresting party must elect 

the forum it wishes to proceed in and which arrest it wishes to maintain.   

 



In our view the judgment sets an unsatisfactory precedent and amounts to the 

claimant being entitled to approbate and reprobate simultaneously.  From a 

claimant's point of view however it facilitates an arrest of a vessel which is about to 

sail from this jurisdiction without necessarily being "tied in" to the local jurisdiction. 

 

The in rem arrest can be obtain within a very short space of time only requiring a 

certificate to be signed on behalf of the claimant that the claim is a maritime claim 

and the amount is due and payable.  A summons with a minimum amount of detail 

has to be issued simultaneously with the warrant of arrest and these papers are 

issued by the Registrar of the court without any formal application to court having to 

be made.   

 

An arrest for security on the other hand has to be made in a substantive application 

to court with full affidavits, annexures and sufficient detail to satisfy a judge of the 

requirements for such an arrest as set out above.  This requires the claimants 

attorney to have to prepare these papers, make sufficient copies, have the papers 

issued by the Registrar and then arrangements to be made to find a judge to hear the 

application.  Where this is over a weekend or in the middle of the night, such 

arrangements can be difficult to put in hand. 

 

What the decision in the "Aven" therefore permitted (and it has not since been 

overturned or departed from) is that despite a party wishing to proceed to arbitration 

(or already having done so) if it is established on short notice that a ship is at a South 

African port, in rem proceedings can be issued as a first step, but with an application 

for security being prepared in the interim whilst the vessel remains under arrest, the 

order in the second arrest being to the effect that on the execution of the arrest order 

for security, the first in rem proceedings be set aside and abandoned.  

Having said that, there are circumstances in which such a procedure could be 

counter productive, for instance if the institution of the in rem proceedings could be 

held to be an abandonment of arbitration proceedings previously commenced in the 

foreign jurisdiction. 

 

7. THE ASSOCIATED SHIP CONCEPT AND ARRESTS 

 

The requirements for establishing an association are set out in Sections 3(6) and 3(7) 

of AJRA and are reproduced below: 

 



3(6) Subject to the provisions of subsection (9), an action in rem, 
other than such an action in respect of a maritime claim 
contemplated in paragraph (d) of the definition of 'maritime 
claim', may be brought by the arrest of an associated ship 
instead of the ship in respect of which the maritime claim arose.  

3(7)(a) For the purposes of subsection (6) an associated ship means a 
ship, other than the ship in respect of which the maritime claim 
arose--  

i. owned, at the time when the action is commenced, by the 

person who was the owner of the ship concerned at the time 

when the maritime claim arose; or  

ii. owned, at the time when the action is commenced, by a person 

who controlled the company which owned the ship concerned 

when the maritime claim arose; or  

iii. owned, at the time when the action is commenced, by a 

company which is controlled by a person who owned the ship 

concerned, or controlled the company which owned the ship 

concerned, when the maritime claim arose.  

    (b)     For the purposes of paragraph (a)-- 

i. ships shall be deemed to be owned by the same persons if the 

majority in number of, or of voting rights in respect of, or the 

greater part, in value, of, the shares in the ships are owned by 

the same persons;  

ii. a person shall be deemed to control a company if he has 

power, directly or indirectly, to control the company;  

iii. a company includes any other juristic person and any 

body of persons, irrespective of whether or not any 

interest therein consists of shares.  

(c ) If at any time a ship was the subject of a charter-party the 
charterer or subcharterer, as the case may be, shall for the 
purposes of subsection (6) and this subsection be deemed to 
be the owner of the ship concerned in respect of any relevant 
maritime claim for which the charterer or the subcharterer, 
and not the owner, is alleged to be liable.  



(my emphasis) 

 

For an associated ship arrest then, the first thing that needs to be established is 

whether or not the claimant has  

 

• a maritime claim as defined in terms of our law,  

• which is enforceable by means of an action in rem against the  "ship 

concerned" (sometimes referred to as the "guilty ship").  

 

The Act sets out in section 1(1) the definitions of what are "maritime claims" and 

suffice to say that they more or less cover any claim remotely linked to the sea and 

matters maritime.. 

 

A claim is enforceable by means of an action in rem in terms of South African law if it 

constitutes a maritime lien (as defined in terms of South African law) or if the owner 

of the property to be arrested is liable to the claimant in personam in respect of the 

cause of action concerned and the claim relates to that property.  

 

As appears from the above provisions of sections 3(6) and 3(7) of the Act, an 

associated ship is either  

 

• a sister ship properly so-called (i.e. owned by the original debtor as owner of 

the guilty ship), or  

 

 

(and I exclude for the purposes hereof the slight variations on the theme) one 

where  

 

• the corporate owner of the guilty ship at the time of the cause of action 

arising, was at that time  

• controlled directly or indirectly by the same person (and person includes a 

corporate entity)  

• who now controls directly or indirectly, the corporate owner of the associated 

ship (i.e. at the time of the arrest being sought). 

 



The onus of establishing all of the above rests firmly with the applicant and 

unfortunately the onus can at times be difficult to discharge, particularly where the 

owner of the arrested vessel is prepared to countenance the "manufacture" of 

documents ex post facto and the false confirmation thereof on affidavit.  I will return 

hereunder to how the claimant will try to prove that there is such common control and 

the difficulties he faces in the light of a denial that such control exists or existed. 

 

8. PROVING AN ASSOCIATION OF SHIPS AND THE ONUS 

 

It is seldom the case that a claimant can go to a public registry and there find the full 

detail of the ship owning structure, the companies in the group, the shareholders and 

the directors and a clear recordal of who exactly it is that "controls" the respective 

companies. Of course this is sometimes the case, particularly where the companies 

are publicly quoted ones and where on the bourse concerned, there is a duty of full 

financial disclosure. But it is seldom those sorts of companies where associated ship 

arrests seem to have to be resorted to (although in the current economic climate, that 

is probably changing).  

 

The courts have held that it is normally ultimately the shareholders who control a 

company, not the directors, as the shareholders in most instances can hire and fire 

directors. It is the shareholders who decide the course of the company, decide when 

to borrow money or buy and sell ships.  

 

It must be noted that the issue is not who "controls" the ships and their trading, 

chartering and the like, at least not alone, but the control of the company which owns 

the ships that is relevant. 

 

Given then the difficulty in being able to produce proof of actual ownership of shares 

in the respective ship owning company, in most instances, the claimant will normally 

rely on circumstantial evidence, which includes  

 

• common directors  

• a common manager (but this alone is not sufficient) 

• a common prefix to the ships names in a fleet  

• or a "theme" to the names  

• common registered addresses  



• P&I Club fleet entries  

• cross mortgages or collateralisation between ships  

• a common personal or corporate guarantor in respect of the mortgage debt 

•  Internet sites proudly claiming to "own" all the vessels listed 

• statements made in the press as to acquisitions, again normally proudly 

declared 

• Industry directories and credit reports on a group or owner/charterer 

• Company searches and public records (where available) 

• The detail in prospectuses for IPO's 

 

However the surest way is through private investigators on the ground. Hearsay 

evidence is admissible but the weight to be given to it, depends on the level of 

disclosure as to the source and veracity of that evidence. However, the greatest 

source of dependable evidence is that of a disaffected employee who has left the 

shipowners employ and will happily "spill the beans" as to exactly who de facto 

controls the companies. 

It must be kept in mind that the South African Supreme Court of Appeal, held in 

the "Heavy Metal" that there is de facto control of a company and there is de jure 

control. If they are not the same, then either is sufficient to prove an association.  

 

The control can be direct (i.e. actual shareholders – de jure) or indirect  such as 

in the case of nominees where the nominee shareholder is the de jure controller, 

but his principle on behalf of whom he holds those shares, is the de facto 

controller. 

 

That was the case in the Heavy Metal, which is a classic example of the 

associated ship situation. There a lawyer in Cyprus, a Mr Lemonaris ("Mr. L"), 

admitted to being the sole director and majority shareholder in two ship owning 

companies, but stated that he held the respective shares as nominee for two 

entirely different principals.  

 

Indeed the evidence was that his firm specialised in setting up ship owning 

structures with many single ship owning companies, de facto "owned" and 

controlled by widely diverse investors in Greece and elsewhere, but that the 

partners acted as nominee shareholders in all of the companies and took 



instructions as to the activities of the companies from the different de facto 

"owners".  

 

On the evidence, it was common cause that both ships were managed by a 

management company in Greece, Brave Maritime. The alleged liability arose out 

of an MOA for the sale of a vessel, the "Sea Sonnet" owned at the time of the 

sale by Dahlia Maritime. The "Sea Sonnet" was therefore the "guilty ship". Mr. L 

was the admitted sole director of Dahlia and the majority registered shareholder 

as to 52% (48% being held by a company the details of which could not be 

ascertained).  

 

The ship arrested was the "Heavy Metal", the registered owner of which was 

Belfry Marine Limited. Again the sole director was Mr L and the disclosed 

shareholders Mr L. as to 60% of the equity (i.e. the majority), another brass plate 

bearer share company as to 30% and Mr V (well known to be the principal of 

Brave) as to 10%. 

 

Belfry Marine denied that the ships were associated. Mr. L admitted he was the 

sole director and on paper the majority shareholder of both Dahlia and Belfry, 

however stated that this was as nominee only and that the respective companies 

were controlled by entirely different people. He stated that he was precluded 

ethically and professionally from disclosing the actual separate principal's 

identities, save that he assured the court that they were separate and that the two 

ships were not associated ships.  

 

Apparently on being pressed on this non-disclosure in the court a quo, he finally 

"disclosed" one of the intermediate principals, said to be a certain Nikolaos 

Tsavliris ("Mr. T"), as being the previously undisclosed principal behind Dahlia, 

but that he could confirm that Mr T had no control or interest in Belfry. Mr L 

however steadfastly maintained his position that he could not disclose who his 

principal was for the majority shareholding in Belfry.  

 

Apart from clearly not believing the lawyer concerned and intimating that the 

probability was that Mr V was in fact the party who indirectly controlled both 

companies, the court said "that’s fine", but because you Mr L. are the registered 

majority shareholder in both companies, albeit as nominee, even if your principals 



are different in each company, nevertheless on a strict application of the Act, you 

de jure control both companies and therefore the ships are associated.  

 

The same sort of "indirect" or de facto control can be exercised where the shares 

in the, say, Panamanian or Liberian companies, are said to vest in an offshore 

Trust, the Trustees of which prima facie have unfettered discretion in the decision 

making regarding the Trusts "assets". The courts are cynical about accepting that 

the settlor of a multi million dollar ship, will allow the Trustee such unbridled 

powers and will tend to require evidence of any letters of wishes or details of the 

beneficiaries and distributions.  

 

However, the onus does still rest with the claimant and if the Trustee, or lawyers 

or employees are prepared to lie and commit perjury, in many cases it is difficult 

to discharge the onus.   

 

9. DEEMING PROVISIONS RE OWNERSHIP 

 

Given the requirements under South African law, for both arrests in rem and security 

arrests involving an associated ship, for the claimant to have a claim enforceable in 

personam against the owner of the res, certain fictions were introduced some time 

after the promulgation of the Admiralty Act in 1983, to address certain perceived 

inconsistencies. 

 

The first of these is in section 3(7) related to associated ships, where a deeming 

provision was inserted (as 3(7)(c) quoted above) to meet the requirement that a 

claimant must have a claim enforceable against the owner of the "guilty ship" before 

the issue of its entitlement to arrest an associated ship even arises,  in terms whereof 

the charterer or sub-charter of the ship concerned (i.e. the guilty ship) is deemed to 

have been the owner of that ship at the time the cause of action arose.  

 

So one has the somewhat curious situation that if Mr X charters his ship the mv "A" 

to Mr Y who fails to pay charter hire, but Mr Y owns a ship the mv "B", Mr Y is 

deemed to have been the owner of  the mv "A" (even though in fact owned by Mr X), 

to enable the associated ship prerequisite to be met as to ownership and liability in 

personam  with regard to the "ship concerned". Where there are separate 

corporations involved, the claimant must then show that Mr Y controlled the 



chartering company at the time of the debt arising and now controls the associated 

ship owning company. 

 

Then much later (and only relatively recently) to satisfy the complaints mainly of the 

cargo underwriting fraternity, a new section 1(3) was inserted providing that for the 

purposes of an action in rem , a demise charterer is deemed to be the owner of the 

ship. This obviously was to meet the problem cargo underwriters faced that they 

would very often not know in the situation where there was a demise clause in the bill 

of lading, whether there was in fact a demise charter in existence.  

 

As they could only arrest a ship in rem if the owner was contractually liable to the 

cargo receiver in personam  as carrier, they were potentially exposed to wrongful 

arrest claims, or at least having their arrest set aside. The English law approach that 

a vessel could be arrested as against a demise charterer, was not part of South 

African law. This amendment and deeming provision was adopted to try to remedy 

this situation.  

 

However there is now a school of thought (as yet untested) that the effect of the 

deeming provision is to make the demise charterer the owner for all purposes 

(subject to it relating to an action in rem) and to isolate the real owner from exposure 

to any claims in rem,  even those where he is in fact liable in personam. Whether this 

will be the way it will be applied by the courts, I will not speculate, as it was obviously 

not what the legislature intended (and I might want to argue the opposite at some 

stage).  

 

However what is clear is that it has extended the concept of the associated ship 

arrest, at least for purposes of an arrest in rem and one can have the situation of a 

"double deeming" provision where a sub-charterer of the ship concerned is deemed 

to be the owner of the "ship concerned" and that another company in the same 

controlled stable which is the demise charterer of an entirely separate vessel, is 

deemed to be the owner of that ship, which can be arrested in rem. 

 

10. ISSUING "WRITS" TO PROTECT TIME OR CHANGE IN OWNERSHIP 

 

In English and some other Common Law countries, it appears to be settled law that 

the issue of a writ before the transfer of ownership in a vessel, survives the transfer 

of title and can be executed after the sale has otherwise been perfected. The buyer 



takes delivery at risk of outstanding writs, in the same way as he does so subject to 

maritime liens that arose before such transfer. The buyer has to rely on indemnities 

from the seller. 

 

We are frequently asked to urgently issue writs on the assumption that our 

jurisdiction is the same as England and all that is requires is a simply endorsed writ,  

those that I have seen apparently having little detail of the claim at all. It is also 

assumed that the issue of proceedings will survive a transfer of ownership. 

 

In SA the equivalent of a "writ" (unfortunately loosely used to refer to a warrant) is in 

fact both a warrant of arrest and a summons in rem. The Admiralty Rules require that 

unless the court has ordered the arrest of property, a warrant of arrest shall not be 

issued unless a summons in the action has been issued.  

 

The summons in turn has to set out a "clear and concise statement" of the nature of 

the claim, the relief or remedy required and of the amount claimed. It is required to 

contain sufficient particulars to enable the defendant to identify the facts and 

contentions upon which the claim is based and must also identify the Plaintiff and 

Defendant, although for instance in an action is rem, the ship is cited as the 

Defendant in rem and the Plaintiff may e.g. be cited as "the cargo lately laden on 

board the MV Trollop". 

 

A certificate has to be signed for the plaintiff certifying the facts on which the claim is 

based and e.g. that it is a maritime claim and that (if applicable) the cited ship is an 

associated ship of the guilty ship. Unless the plaintiff's attorney issues a certificate 

that it is a straight forward un-contentious issue, then by order of the Judge President 

in Durban the issue of a warrant has to be referred by the registrar top a judge in 

chambers to authorise the issue of the warrant. In other jurisdictions this is not a 

requirement. 

 

Once issued the warrant (and summons) have to be served and executed by the 

arrest of the ship or other res, within one year, or such extended period as the court 

may order on application before the expiry of that period.  

 

In accordance with the Act, as long as the warrant is executed (it is in fact the arrest 

which commences an action in rem) within that period, then "for any relevant 

purpose" the action is deemed to have commenced on the date of issue, or as it is 



framed in the Act (in the converse or negative), unless the arrest is executed and the 

summons served within the one year, the action will be deemed to have lapsed. 

 

What is clear is that the issue of the warrant and summons, as long as subsequently 

served by arrest of the ship etc within the period of validity, halts the running of time 

for time bar purposes, from the original date of issue. 

 

The advice we have from senior counsel (a view I share) is that equally the 

provisions of the Act regarding the issue of the warrant and summons for "any 

relevant purposes" commencing the action, equally will be sufficient to survive a 

transfer of ownership, in the same way as the English writ will do. The point has 

however never been tested and pronounced upon by the courts. 

 

However, it must be noted that what is deemed to have commenced is an action in 

rem before the SA Admiralty Court and it is that action which will survive the transfer 

of ownership, not the claim. If therefore the claim is subject to arbitration elsewhere 

or an exclusive jurisdiction clause in a contract and if the commencement of 

proceedings before this court is a breach or contravention of contractual jurisdiction 

clauses, the action so "commenced" could be attacked on the basis of forum non 

conveniens or that another court or forum was agreed.  

 

Shane Dwyer 

Partner, International Transport, Trade & Energy 

Shepstone & Wylie Attorneys 

Durban, Cape Town, Richards Bay, Johannesburg, London 

Tel +27 31 3020480        Fax + 27 31 3042862 

Cell + 27 (0) 82 443 7653 

dwyer@wylie.co.za 

 

 

 

 

 

 
 
 
 



 
 
 

THE LONDON SHIPPING LAW 

CENTRE 
 

Forum for Shipping, Insurance, Trade and Maritime Safety 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

PART D 
 
 

CURRICULA VITAE  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 

THE CHAIRMAN 

 

ARCHIE BISHOP 

Archie Bishop is a Solicitor, an Examiner in Admiralty and former Senior 
Partner of Holman Fenwick and Willan with whom he is now a Consultant. 

He is the Chairman of the Steering Committee of London Shipping Law 
Centre, and a visiting lecturer to the International Maritime Law Institute in 
Malta and several other universities and educational bodies. 

 

 
~~~~~ 

 

PANELLISTS 
 

ALAN VAN PRAAG, ESQ. 

Alan Van Praag has practiced admiralty, international and domestic 

commercial law for 37 years, representing clients before all manner of courts 

and tribunals.  His practice has taken him to over 100 countries.  He is 

Chairman of the Executive Committee and Partner in the firm of Eaton & Van 

Winkle LLP, 3 Park Avenue, New York, NY 10016. Direct Line: (212) 561-

3609.  E-Mail: avanpraag@evw.com 

 

He began his career with the Office of General Counsel, U.S. Department of 

the Navy (1971-1974).  He is admitted to practice before the Supreme Court 

of the United States, and has argued appeals before the Second, Third, 

Fourth, Fifth, Ninth and Eleventh Circuit Courts of Appeals, and has been an 

arbitrator in both AAA and SMA proceedings. 

 

Mr. Van Praag’s special appointments include the U.S. Secretary of State’s 

Advisory Committee on Private International Law; Special Adviser in Private 

International Law (Admiralty) to the U.S. Delegation and Attendee to The 

Hague Convention Special Commission On International Jurisdiction and the 

Effects of Foreign Judgments in Civil and Commercial Matters; U.S. Secretary 



of State’s Study Group on Arbitration, Amended Rules of Procedure for the 

Panama Inter-America Arbitration Conventions; Round Table Participant, 

International Conference on Proposed Hague Convention on International 

Jurisdiction and the Enforcement of Foreign Judgments; the Committee on 

Civil Rules for the U.S. District Court for the Eastern District of New York; and, 

the U.S. District Courts for the Eastern and Southern Districts of New York 

Joint Advisory Committee on Civil Rules.  He is listed in, “Who’s Who in 

American Law,” and has been voted repeatedly by his peers as a New York 

Super Lawyer. 

 

His articles, published twice in Brooklyn Law School Law Review, were re-

printed in other Law Reviews.  He has authored articles published in the ABA 

Litigation Journal; the International Journal of Shipping Law; Fraud Magazine; 

Les Nouvelles (the magazine of the licensing industry); and by the London 

International Law Center.  He has lectured on maritime law and private 

international law, and presented papers at commercial and government 

venues including the U.S. Capitol and various international fora. 

 

Mr. Van Praag is Chairman of the Maritime Law Association of the United 

States (MLA) Sub-Committee serving as Liaison to the U.S. Department of 

State Concerning the Hague Convention for the International Enforcement of 

Money Judgments; Chairman, MLA Sub-Committee on Bankruptcy; 

Chairman, MLA Sub-Committee Liaising with the Comite Maritime 

Internationale; Chairman, MLA Committee relating to International 

Organizations, Conventions and Standards, May 1, 2008; Member, MLA 

Practice and Procedure Committee; and served as a Member of the Board of 

Directors of the MLA.  He is a member of the New York County Bar 

Association, International Chamber of Commerce and Comite Maritime 

Internationale. 

 

 
 

~~~~~ 
 
 
 



 
SHANE MICHAEL STEVEN DWYER.  

Partner 

Shepstone & Wylie Attorneys 

Durban  

dwyer@wylie.co.za 

 

Born 5th April 1946. Raised in the small KwaZulu Natal midlands village of 

Ixopo. Attended Maritzburg College through to Matric.  

 

Served national service with voluntary extension of the then 9 month 

compulsory period, at the Naval Gymnasium, Saldanha and Gordons Bay and 

served sea time on the SA Navy Frigates.  

 

Attended Stellenbosch University - obtained a B.A. Law degree. 

 

This was followed by a period of three years with the Justice Department 

prosecuting and with the State Attorney, during which time he completed his 

LLB part time at the University of Natal.  

 

He then joined Shepstone & Wylie, where he served his articles of clerkship 

and was admitted as an attorney and notary public in 1974. He was admitted 

to partnership a year later and remained ever since.       

 

Shepstone & Wylie have been the legal representative of most International 

Group P&I Clubs from at least the early 1930's, but probably for some since 

the turn of the previous century. The firm now has offices in Durban (the head 

office), Cape Town, Richards Bay, Pietermaritzburg, Johannesburg and in 

London. 

 

Shane served as the non-executive Chairman of the firm for some 10 years 

before returning to full time maritime practice as head of the International 

Transport, Trade and Energy division some 5 years ago. The firm has 34 

partners and a staff in excess of 250. He personally has specialised in 



Maritime Law since he joined the firm and in his early years was seconded to 

spend time with both a P&I Club and a leading admiralty solicitors firm in the 

City of London.  

 

He has published widely in the fields of both maritime and air law and is the 

contributing editor to numerous international specialist publications in those 

fields. Apart from his involvement in wet work (having been involved in most 

of the casualties off the South African coast and further North, for the last 35 

years), he has effected literally hundreds of ship arrests in his time, run major 

litigation and is also a specialist in ship and aircraft finance, as well as some 

energy and commodity non-litigious work. 

 

Apart from his fascination with shipping law, his enduring leisure time passion 

is for farming, the outdoors, trout fishing and hiking. 

 
 

~~~~~ 
 
 

 
 
 
 
 

 

PARTNER PROFILE – TIMOTHY CLEMENS-JONES 

 
Education 

 
• King's School, Rochester 1966 - 1975 
• University of West of England, Bristol (1979 BA Law) 
 
 
Career  

 
• Holman Fenwick & Willan, London office 1983 - 1988 
• Holman Fenwick & Willan , Paris office 1988 - present 
• Partner 1989 
• Managing Partner, Paris 1989 - 1997 and 1999 - 2002 
 
 
 

 

 



Professional Qualifications  

 

• Solicitor 1982 
• Avocat (France) 1992. 
 
 
Practice Information 

 
Timothy is dual-qualified as an English solicitor and as a French avocat. 
 

Timothy's practice is primarily in the dispute resolution field across the 
international trade and associated transportation sectors, primarily maritime 
and aviation.  His experience covers both the courts and international 
arbitration, primarily in France and the United Kingdom, but also in directing 
the resolution of disputes before the courts or arbitration chambers in other 
countries or systems of law. 
 
His practice does however also include the provision of advice, primarily to 
major industrial concerns, on major or long-term projects in the areas of 
transportation, logistics and international trade, including international joint 
ventures and associated financing arrangements. 

 
 
 
 

 
 
 
 
 
 
 
 

 


