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Safe Ports: An Overview of Safe Ports: An Overview of 

Some Recent DevelopmentsSome Recent Developments

Howard BennettHoward Bennett

University of NottinghamUniversity of Nottingham

Delay and conditional Delay and conditional 

safetysafety

�� DelayDelay

–– The The HermineHermine

–– The CountThe Count (2006)(2006)

�� ‘‘1,2 or 3 safe ports East Africa Mombasa Beira 1,2 or 3 safe ports East Africa Mombasa Beira 

rangerange’’

�� Misalignment of buoys marking access channel Misalignment of buoys marking access channel 

to Beirato Beira

�� ISPS CodeISPS Code

�� SARSSARS
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A question of judgementA question of judgement

�� A threshold of likelihood of riskA threshold of likelihood of risk

�� The Saga CobThe Saga Cob

–– Seaborne Seaborne guerillasguerillas affecting affecting MassawaMassawa

–– NonNon--negligible risknegligible risk

–– Sufficient for a reasonable owner or master to Sufficient for a reasonable owner or master to 

decline to send or sail his vessel theredecline to send or sail his vessel there

�� The Chemical VentureThe Chemical Venture

�� The Greek FighterThe Greek Fighter (2006)(2006)

–– Objective observer with all Objective observer with all infoinfo’’nn relevant to safety relevant to safety 

could be expected to perceive the riskcould be expected to perceive the risk

Prospective safetyProspective safety

�� To what time does the promise of safety To what time does the promise of safety 

speak?speak?

�� Strict liabilityStrict liability

�� The Greek FighterThe Greek Fighter (2006)(2006)

�� The CountThe Count (2006)(2006)

�� The The MarinickiMarinicki (2003)(2003)

�� Abnormal occurrence exceptionAbnormal occurrence exception

�� Subsequent events within the reasonable Subsequent events within the reasonable 

anticipation of the charterer?anticipation of the charterer?
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THE “ARCHIMIDIS” 

 

The “Archimidis” was decided by Mrs Justice Gloster on 17 May 20071 and by the Court of 

Appeal on 7 March 2008.2  In this paper, I wish to discuss three points arising from the judgment 

of the Court of Appeal, on two of which the Court of Appeal agreed with Mrs Justice Gloster, and 

on the other one the Court of Appeal reversed the Judge’s decision. 

 

The basic facts were that “Archimidis” was a tanker which was chartered to carry a series of 

cargoes from Ventspils to ports in the UK / Northern Europe (Bordeaux / Hamburg range).  The 

charterparty provided for a minimum quantity of 90,000 tonnes on each voyage.  On the sixth 

voyage, the channel for entry / exit from Ventspils was silted up, and in order to pass out 

through the channel the vessel only loaded 67,058 tonnes. 

 

The judgments were on an appeal from an interim award by Messrs Gaisford, Moss and 

Farrington, in which the Arbitrators held:- 

 

“(iii) that the owners are in principle entitled to claim deadfreight in respect 

of the difference between the minimum contractual quantity under the 

charterparty and addenda thereto and the quantity of cargo loaded on the  

sixth voyage; and  

 

(iv) that there is no objection in principle to the owners bringing a claim for 

damages for breach of a safe port / berth warranty in the alternative to their 

claim for deadfreight.”3 

 

The three points decided by the Court of Appeal were (in the order in which they appear in the 

judgment):- 

 

• That the owners were not prevented from claiming deadfreight by the “moves” 

which the parties made while the vessel was at Ventspils loading for the sixth 

voyage – that is, that the owners were not prevented from claiming deadfreight 

either because the Master of the vessel had tendered a Notice of Readiness 

calling for a cargo of “approximately 67,000 mt” nor by the fact that, as the 

                                                
1
 [2007] EWHC 1182 (Comm), [2007] 2 Lloyd’s Rep 101 

 
2
 [2008] EWCA Civ 175; [2008] 1 Lloyd’s Rep 597 

 
3
 Set out in the judgment of the Court of Appeal at paragraph [2], [2008] 1 Lloyd’s Rep 597 at pages 598 to 599. 
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arbitrators put it, the charterers “formally ‘tendered’”4 a quantity of 93,410.495 

tonnes for loading. 

 

• That the wording of the fixture which provided for loading at “one safe port 

Ventspils” amounted to a safe port warranty by the charterers in respect of 

Ventspils, notwithstanding that Ventspils was named in the charterparty as the 

loading port, and there was no provision for the charterers to nominate any 

other loading port. 

 

• That in principle where there is a safe port warranty, the owners can recover 

damages in respect of losses and expenses incurred in avoiding danger to the 

vessel by the exercise of ordinary good navigation and seamanship.  (In this 

case, the danger posed by the silted-up exit channel was well-known, and in the 

exercise of good seamanship the Master avoided the danger by loading only 

about 67,000 tonnes.  In this case, the point was that in principle the owners 

would be entitled to recover the freight which they had foregone on the 23,000 

tonnes which the vessel had not loaded, as a loss incurred in avoiding danger 

by the exercise of good seamanship.) 

 

I propose to discuss these three points in reverse order, beginning with the point about losses / 

expenses incurred in avoiding danger, turning next to the point about the combination of a 

single named port and an express safe port warranty, and looking last at the effect of the 

“moves” made by the parties, including the charterers’ gesture of “tendering” a full cargo for 

loading. 

 

It may seem that this last point depends on the special facts of the case and is of no general 

interest, and in any event has no place in a seminar discussing safe ports / safe berth 

obligations.  However, it certainly involves a point of general significance with regard to the 

definition of a (genuine) tender of performance.  And I would suggest that it has its place in this 

seminar, because the question as to how an arbitration tribunal should view the moves which 

the parties make at the time, will certainly affect how shipowners and their masters should act 

in circumstances where there may be a claim about to arise in respect of expenses / losses 

incurred in avoiding danger by the exercise of ordinary good seamanship. 

 

1 Expenses of avoiding obvious dangers 

1.1 This point occupied Mrs Justice Gloster for only four paragraphs5 and Sir 

Anthony Clarke for only another four paragraphs.6 

                                                
4
 As Sir Anthony Clarke MR (who gave the only judgment in the Court of Appeal) remarked, the Arbitrators carefully 

wrapped the word “tendered” in inverted commas, so as to indicate that in their view this was not a genuine tender of 

performance, paragraph [12], [2008] 1 Lloyd’s Rep 597 at page 602. 
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1.2 I would respectfully suggest that the conclusion, that as part of a safe port 

warranty, the owners should be entitled to recover costs and expenses incurred 

in avoiding obvious dangers, is correct.  Certainly in the book which, with great 

respect to its present authors, I will call “Wilford on Time Charters” 7 there is a 

series of cases relating not to situations where vessels ran into any actual 

danger, but to the expenses of avoiding known dangers.  For example8:- 

• “Sagoland” was ordered to discharge at Londonderry.  Because of the 

narrow winding approach to the port she was unable to enter without 

tugs.  There were no tugs at Londonderry and the ship was obliged to call 

for tugs from the Clyde.  It was held that the cost of the tugs was 

recoverable from the charterers.9   

• “Peerless” was ordered to discharge a cargo of maize at King’s Lynn but 

her draft was too great to allow her to enter on any tide with her full 

cargo.  It was held that the owners were entitled to recover the cost of 

lighters.10 

• “Vanduara” could not reach Manchester (by way of the Manchester Ship 

Canal) without dismantling her masts in order to pass Runcorn Bridge, 

and therefore it was held that Manchester was an unsafe port for her.11 

• “Innisboffin” reached Manchester by the Ship Canal without difficulty.  

However, after discharging she could not clear the canal bridges owing to 

her decreased draft.  It was held that the owners were entitled to recover 

the costs of cutting her masts in order to clear the bridges and then 

replacing them.12 

                                                                                                                                                  
5
 Paragraphs [40] to [43], [2007] 2 Lloyd’s Rep 101 at page 113 

 
6
 Paragraphs [38] to [41], [2008] 1 Lloyd’s Rep 597 at page 606 

 
7
 Coghlin, Baker, Kenny & Kimball Time Charters (6

th
 edition, 2008) 

 
8
 I take these examples from Wilford, and have not myself read the judgments in question 

 
9
 Brostrom –v- Dreyfus (1932) 44 Ll.L. Rep. 136, Wilford (6

th
 edition) paragraph 10.20, page 201. 

 
10

 Hall –v- Paul (1914) 19 Com. Cas. 384, Wilford (6
th
 edition) paragraph 10.24, page 202. 

 
11

 Re Goodbody and Balfour, Williamson (1899) 5 Com. Cas. 59, Wilford (6
th

 edition) paragraph 10.23, page 202.  I 

have not checked the judgment to find out whether what was in issue was a refusal by the owners to send the vessel 

to Manchester, or rather the recovery by owners of the costs of dismantling / reinstating the vessel’s masts. 

 
12

 Limerick –v- Stott   (1920) 5 Ll. L Rep. 190, Wilford (6
th

 edition) paragraph 10.36, page 205. 
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1.3 The immediate difficulty in way of this conclusion is created by the definition of 

an unsafe port given by Lord Justice Sellers in The “Eastern City” in 1958, and 

the subsequent adoption of this definition as a definitive statement of the 

meaning of “safe port” under English law.  

1.4 Lord Justice Sellers said:- 

“If it were said that a port will not be safe unless, in the 

relevant period of time, the particular ship can reach it, use it 

and return from it without, in the absence of some abnormal 

occurrence, being exposed to danger which cannot be 

avoided by good navigation and seamanship, it would 

probably meet all circumstances as a broad statement of the 

law”.13 

1.5 Lord Justice Roskill said in The “Hermine” in 1979: 

“it is now  quite unnecessary, in these unsafe port or unsafe 

berth cases, to refer back to the multitude of earlier 

decisions, notwithstanding repeated attempts by Counsel so 

to do, which we have strongly discouraged in the present 

case.  There is the law clearly stated.  What has to be 

determined by the tribunal of fact in each case is whether, 

on the particular facts, the particular warranty of safety has 

or has not been broken.”14 

1.6 The immediate difficulty is that the definition in The “Eastern City” is supposed 

to be definitive, and according to this definition Londonderry, King’s Lynn, and 

Manchester were not unsafe ports for the vessels in question, nor was 

Ventspils an unsafe port for “Archimidis”.  In each case, the only danger was 

apparent, and could be avoided by the exercise of ordinary good navigation 

and seamanship, for example by calling for lighters or tugs, or by loading less 

than the contractual quantity of cargo.  

1.7 In The “Archimidis”, the Arbitrators simply stated the puzzle: 

“we agreed with the Owners that whilst in the present case 

there was no question of unsafety in the ordinary usage of 

                                                
13

 Leeds Shipping Co. Ltd –v- Societe Francaise Bunge, the “Eastern City” [1958] 2 Lloyd’s Rep 127 at page 131, 

quoted by Lord Justice Roskill in The “Hermine” [1979] 1 Lloyd’s Rep. 212, at page 214, and also quoted by Wilford 

(6
th

 edition), paragraph 10.3, page 197. 

 
14

 Unitramp –v- Garnac Grain Co. Inc, the “Hermine” [1979] 1 Lloyd’s Rep. 212, at pages 214-215. 
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that word, there is authority for the view that a port can be 

unsafe because of a need for lightering to get into or out of 

it.”15 

1.8 Mrs Justice Gloster16 (followed by the Master of the Rolls) accepted an 

argument from Counsel for the Owners that Ventspils could be considered an 

unsafe port according to the “Eastern City” definition.  I am not quite sure what 

the argument is, but it seems to have the consequence that ordinary good 

navigation and seamanship are to be redefined so as not to include, for 

example, calling for lighters before entering King’s Lynn, or adjusting the 

quantity to be loaded so as to be able to leave a port safely.  With respect, this 

seems to me an artificial and unappealing restriction on what is to count as 

ordinary good navigation and seamanship.  I would suggest that this argument 

should not be accepted. 

1.9 Nevertheless, the conclusion of the Court of Appeal should be accepted, both 

because it is reasonable that where there is a safe port warranty the owners 

should be entitled to recover the costs of avoiding obvious dangers, and 

because in any event this is the decision of the Court of Appeal and it is in the 

interest of certainty that it should be accepted and followed. 

1.10 However, I would suggest that care is needed in formulating this conclusion.  

There seem to me to be at least three problems which will arise in stating and 

following through the conclusion of the Court of Appeal on this point, and in the 

remainder of this section I will set out these problems and offer (tentatively, and 

in outline only) answers to them. 

1.11 First, there is a question about what expenses the owners may be entitled to 

recover.  There may have been a time (perhaps, in the nineteenth century) 

when shipowners might expect their vessels to be able to enter ports and berth 

without having to hire pilots and without external assistance such as tugs.   

However, it would certainly now be accepted that a pilot (or, in the case of an 

upriver port, a succession of pilots) will be required, and that most vessels 

cannot be manoeuvred without tugs.  A safe port warranty would not now be 

considered to entitle owners to recover such expenses.   

1.12 What expenses the owners can recover, will clearly depend on the type of 

vessel involved and what sort of expenses are necessarily involved in bringing 

her into any (or, almost any) port which she ordinarily uses.  Similarly, what 

type of expenses may be recovered will depend on what is usual for the port in 

                                                
15

 Quoted by Mrs Justice Gloster at paragraph [40], [2007] 2 Lloyd’s Rep. 101 at page 113. 

 
16

 At paragraphs [41] – [42], [2007] 2 Lloyd’s Rep. 101 at page 113. 
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question, and there may be the thought that by agreeing to go to this port, or by 

not excluding this port from a permitted range, the owners may have agreed to 

accept those expenses which are usual at this port.  Also, what expenses the 

owners are considered to have agreed to bear may change over time.  

1.13 The second problem is whether a port where the owners have to incur such 

expenses in avoiding obvious dangers by the exercise of ordinary good 

navigation, is to be called an “unsafe” port or not.  

1.14 One way of expressing the conclusion of the Court of Appeal would be to say 

that a port is “unsafe” if the owners have to incur unusual expenses in avoiding 

obvious dangers.  This would be to extend the definition of “safety” beyond that 

given in The “Eastern City” so that a port will also be “unsafe” if the owners 

have to incur such expenses.  

1.15 However, it would equally be possible to deal with the point by keeping the 

definition of “safety” as it is, but extending the content of an unsafe port 

warranty, so that the charterers would be in breach of the primary obligation 

under the warranty if at the time when the charterers give the order to proceed 

to the port, circumstances are such that either the port will not be safe for the 

vessel or the owners will have to incur unusual expenses in avoiding some 

obvious danger. 

1.16 I would respectfully suggest that the second course is better, both as a matter 

of authority and as a matter of principle.  

1.17 As a matter of authority, the Arbitrators in The “Archimidis” rightly said “there is 

authority for the view that a port can be unsafe because of the need for 

lightering to get into or out of it.” [emphasis added].  The pre- “Eastern City” 

judgments which I set out in the “bullet points” above, all of them spoke in terms 

of the port in question being “unsafe”.   

1.18 However, apart from The “Eastern City”, there is the careful discussion by Mr 

Justice Mustill (as he then was) in The “Mary Lou” : 

 “. . . it is necessary to draw a distinction between patent and 

latent sources of unsafety.  Where the dangerous feature is 

patent, so that a prudent shipmaster would recognise it, and 

where the danger is of such a nature that the master can (having 

recognised it) circumvent it by the exercise of reasonable skill 

and care, the port is not, in a relevant sense, unsafe . . . But 

there are cases where the patent danger cannot be 

circumvented, so that the only prudent course is to abstain from 

entering or remaining at or leaving the port, as the case may be.  
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These are not cases of unsafety, stricto sensu, since if the 

prudent course is adopted, the ship will not be exposed to risk.  

The consequence of the patent danger is to make the port 

permanently or temporarily inaccessible. 

 Although this is a real distinction, the reported cases have 

tended to treat inaccessibility as a special instance of a breach 

of the warranty of safety.”17  

1.19 As a matter of principle, the consideration of whether a port is “safe” or not 

relates primarily to whether the vessel, crew and cargo will be endangered and 

so relates to the right of a Master to refuse to enter a port.  

1.20 It is submitted that a port should not be considered “unsafe” for this purpose if 

the position is that the vessel is too deeply laden to enter without lightering, but 

lighters are readily available.   I would suggest that it should be a serious matter 

for the Master to refuse to enter a port.  If a cargo is destined by bills of lading 

for King’s Lynn “or as near thereto as she may safety get”, and the vessel is too 

deeply laden to enter King’s Lynn without lightening, but lighters are readily 

available, is the Master entitled not to call for lighters but instead turn round and 

insist on discharging the cargo at (say) Great Yarmouth?18 

1.21 The third problem may arise in reconciling the conclusion of the Court of Appeal 

in The “Archimidis” with the decision of the Court of Appeal in The “Hermine”.  

The position appears to be that if the vessel is able to avoid a danger by the 

exercise of ordinary good navigation and seamanship, and the means adopted 

involve expense (such as tugs or lighters or temporarily removing parts of the 

vessel’s superstructure) then the owners may be entitled to recover in respect 

of these expenses.  Similarly, if the means adopted involve loss for the owners 

(for example, not loading a full contractual cargo) then the owners may be 

entitled to recover in respect of those losses.  However, if the means of 

avoiding an obvious danger involve delay for the vessel, then a safe port 

warranty will not entitle the owners to recover damages in respect of this delay, 

                                                
17

 Transoceanic Petroleum Carriers –v- Cook Industries Inc, the “Mary Lou” [1981] 2 Lloyd’s Rep. 272, at page 279.  I 

am well aware that this judgment must be handled with care, as it was condemned for “heresy” by Lord Diplock in The 

“Evia” – Kodros Shipping Corporation –v- Empresa Cubana De Fletes, the “Evia” ( No. 2) [1982] 2 Lloyd’s Rep 307 at 

page 310.  However, the “heresy”  related to supposing that a safe port warranty amounted to a warranty that the port 

would be safe for the vessel (as distinct from the structure of primary obligation and secondary obligation which the 

House of Lords adopted in The “Evia”).  What Mr Justice Mustill said with regard to the meaning of “safety” may still 

be authoritative. 

 
18

 However, if there is no relevant safe port warranty, then the owners may have to bear the expense of lightening as 

part of the obligation to deliver the cargo to destination in exchange for which the owners receive freight, except in a 

situation where such expenses may be considered as General Average. 
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unless the delay is of an extent such as might give rise to frustration of the 

contract. 

1.22 (In passing, it is striking that in The “Hermine” the vessel dealt with the 

problems in getting out through the Southwest Pass, by discharging a part of 

the cargo which she had loaded upriver in order to reduce her draft.  In fact, the 

owners agreed that their claim in respect of this should be “wrapped up” 

together with their claim in respect of delay.19  Presumably, if the owners had 

claimed separately in respect of the lightening, then they might have recovered 

in respect of this cost although the Court of Appeal denied them any recovery in 

respect of the detention of the vessel.) 

1.23 This position is not exactly principled.  It may also lead to difficulties in practice, 

if a master and his owners may be confronted with the choice between calling 

for lighters (the cost of which may be recoverable) and simply waiting until a 

temporary reduction in the depth of a channel is cleared (where the delay will 

not be recoverable).  

1.24 It would be more principled if we were able to say that on the one hand where 

there is an issue of “safety” in the strict sense and of the question whether a 

vessel is entitled to refuse to enter a port and instead go off and discharge her 

cargo somewhere else, then the extent of delay must be such as might give 

rise to a frustration of the contract of carriage, but where the question is about 

the recovery under a safe port warranty of expenses incurred in avoiding 

danger, then the owners should be entitled to recover for any delay which is 

unusual and not such that they would naturally be considered to have 

accepted.  (It may perhaps also be said that the extent of delay which it would 

reasonably be considered that owners of a vessel would have accepted in the 

ordinary course of things may have been greater in the nineteenth century, 

where it was not unusual for vessels to be sent to ports which could not be 

entered or departed from at neap tides, and may now be substantially less.) 

1.25 However, so long as we cannot depart from the authority of the Court of Appeal 

in The “Hermine”, the position under English law appears to be that if the 

means of avoiding danger is simply waiting, then the owners cannot recover in 

respect of such delay unless the delay is of an extent such that it might give 

rise to a frustration of the contract. 

 

                                                
19

 In the special case as stated by the Arbitrators (Messrs Selwyn & Kazantzis) as set out in the report of the first 

instance judgment, [1978] 2 Lloyd’s Rep. 37 at page 43, at the foot of column 1. 
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2 “1 Safe Port Ventspils” 

2.1 In The “Archimidis”  the fixture was for loading at “1 safe port Ventspils”.  This 

raised the question whether effect should be given to the words “1 safe port” in 

a context where there was also a single named port and no occasion for the 

charterers to nominate or choose between ports.  

2.2 It is well-established that where a single port is named in a charterparty, and 

there is no express warranty of safety, then no warranty of safety will be 

implied.  Where the charterparty leaves it to charterers to nominate load and 

discharge ports, or (as in a time charter) to decide more generally where to 

send the vessel, then the law will imply a safe port warranty.  However, when 

charterers name the ports at the time when the fixture is made, then the owners 

are considered to have a sufficient opportunity of checking for themselves 

whether the ports will be safe for their vessel, and no warranty of safety will be 

implied. 

2.3 Nevertheless, where a port is named but there is also an express warranty of 

safety, there is no reason why this should not be understood as meaning what 

it says.  In effect, instead of making enquiries for themselves, the owners can 

rely on the charterers’ undertaking.  

2.4 Logically, there is also a question which is not quite the same, as to whether 

the content of a safe port warranty (for example, the standard of safety to be 

applied) might be affected by the fact that it is to apply to a port which has been 

named in the charterparty.  It is noticeable that this question is not  discussed in 

the judgment of the Court of Appeal in The “Archimidis”.  As it appears, 

Counsel on both sides were content to say simply that the meaning of the word 

“safe” was to be given by the definition in The “Eastern City” 20 and the Court 

did not raise of its own motion the question whether the content of the safe port 

warranty might be affected.  The reasoning of the Master of the Rolls 

addresses the “Yes or No” question whether the words “1 safe port” should be 

given some meaning or no meaning at all, and then says that if the words are to 

have some meaning, then the “much more natural construction” is that the 

charterers are giving a safe port warranty.21 

                                                
20

 At paragraph [22], 2008 1 Lloyd’s Rep 597 at page 603.  Counsel for the Owners would have had no reason to 

argue that there should be any qualification on the content of the express safe port warranty, and Counsel for the 

Charterers may have had his own reason for wishing to adopt the definition from The “Eastern City”, so that he could 

raise the difficulty which we discussed in section (1) above. 

 
21

 Paragraphs [20] to [22], [2008] 1 Loyd’s Rep. 597 at page 603. 
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2.5 In one way, the content of an express safe port warranty must be affected, 

when ports are written into a charterparty without any alternatives. By giving a 

safe port warranty, the charterers will come under the “primary obligation” as 

defined in The “Evia”, which applies at the time when the charterers first give an 

order sending the vessel to a port (in this case, it will apply at the time when the 

fixture is made, that at this time the port should be such that it is prospectively 

safe for the vessel at the time when she is expected to be there).  In cases 

where the charterers retain a right to send the vessel elsewhere, then they will 

also come under the “secondary obligations” as defined in The “Evia”.  

However, where the charterers do not retain any right to send the vessel 

elsewhere, then they can be under no obligation to cancel an order and send 

the vessel to a different port – where there is no right, there can be no 

obligation.  Therefore, in cases where an express safe port warranty is given in 

relation to a port which is written into a charterparty without any alternative, this 

must be understood as including the “primary obligation” only.22  (Thus, on the 

facts of The “Archimidis”, if at the time when the fixture was made, or perhaps 

the time when the addendum covering the sixth voyage was agreed, there was 

no reason to expect that the entry / exit channel for Ventspils might be silted up, 

then at that time Ventspils was prospectively safe for “Archimidis” and the 

owners would not be entitled to recover in respect of their expenses / losses.)   

2.6 However, it appears that this may be the only way in which the content of a 

safe port warranty may be affected by the remainder of the charterparty in 

which it appears.  The judgment of the Master of the Rolls accepts the point 

agreed by the two Counsel before the Court of Appeal, that the meaning of the 

word “safe” is to be given simply by the definition in The “Eastern City”23 and 

therefore he is holding that the Charterers of “Archimidis” were undertaking that 

Ventspils would be safe according to this definition, without any qualification.  

                                                
22

 Compare Ullises Shipping Corporation –v- Fal Shipping Co Ltd, the “Greek Fighter” [2006] EWHC 1729 (Comm), 

[2006] Lloyd’s Law Reports Plus 99, summarised (2006) 703 Lloyd’s Maritime Law Newsletter 1.  The “Greek 

Fighter”,  also, was a case where it was held that there was an express safe port warranty, and the charterparty (as 

amended) was for the vessel to be used for storage at Khorfakkan without any alternative port or place.  Mr Justice 

Colman said at [319]: 

 

“It is argued on behalf of Fal  [Charterers] that it is not established that at the time the vessel was sent to 

Khorfakkan there was a prospective risk of unjustifiable detention.  That detention only occurred when 

the vessel had already been at Khorfakkan for some nine months.  The existence of the prospective risk 

has to be tested at the time when the vessel was first directed to that port, that is to say at the time of 

Addendum No. 1 and not at the time of the detention.  This submission is in principle correct, as Owners 

accept.” 

 
23

 Paragraph [22], [2008] 1 Lloyd’s Rep. 597 at page 603. 
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2.7 That is, the effect of the decision of the Court of Appeal in The “Archimidis” 

appears to be that where there is a safe port warranty in respect of a named 

port, the charterers will come under a “primary obligation” which is not qualified 

in any way by the fact that the port is named in the charterparty.  In particular, 

there will be no difference in the standard of safety to be applied. 

2.8 This is in agreement not only with the decision of Mrs Justice Gloster but also 

with other recent first instance decisions.  In The “Greek Fighter”24 and The 

“Livanita”25 the position was that the charterparty contained elsewhere 

provisions which amounted to a safe port warranty, but also (separately) sent 

the vessel to a single named port.  In these two cases it was held that the safe 

port warranty was not displaced when the fixture named a single port, but 

rather the safe port warranty would apply to the named port.26  In neither of 

these two cases did the Judge show any inclination to accept that the naming 

of a single port would affect the content of the safe port warranty.  In particular, 

in The “Livanita” the reasons given by Mr Justice Tomlinson for granting 

permission to a appeal included: 

“it is a permanent feature of St. Petersburg that ice is to be 

reasonably expected to be encountered on a voyage to and from 

that port which is expected to begin from Skaw between 28 

December and 2 January.  In my judgment it is arguable that in 

such circumstances the charterers were not in breach of a 

charter expressed as this was by reason alone of the fact that 

the conditions reasonably to be expected in fact obtained.”27 

However, Mr Justice Langley dismissed this line of thought in less than twenty 

words “But there was no evidence that . . . nor that it [St Petersburg]  was 

unsafe as sought to be alleged in Ground 3”.28  It appears that Mr Justice 

Langley was so far out of sympathy with the line of thought expressed by Mr 

Justice Tomlinson that he did not even understand it.  

                                                
24

 [2006] EWHC 1729 (Comm), [2006] Lloyd’s Law Reports Plus 99, summarised (2006) 703 LMLN 1. 

 
25

 STX Pan Ocean Co Ltd –v- Ugland Bulk Transport AS, the “Livanita” [2007] EWHC 1317 (Comm), [2008] 1 Lloyd’s 

Rep. 86. 

 
26

 The “Greek Fighter” at paragraphs [311] to [315], The “Livanita” at paragraphs [17] to [22], [2008] 1 Lloyd’s Rep. 86 

at page 91. 

 
27

 Quoted in the judgment at paragraph [11], [2008] 1 Lloyd’s Rep. 86 at page 90 (in paragraph (3) of Mr Justice 

Tomlinson’s reasons). 

 
28

 At paragraph [23], [2008] 1 Lloyd’s Rep. 86 at page 91.   
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2.9 This result may appear unfair to the charterers in the particular cases involved.  

“1 SP” is a piece of brokerspeak which can easily be put in without anyone 

giving it any attention.  In cases such as The “Greek Fighter”, and The 

“Livanita” it is very easy for general trading exclusions in a printed form or a set 

of rider clauses to be included without thinking, when a fixture is being made for 

a single named port.  (Indeed, in The “Greek Fighter” the position was that the 

fixture was originally for trading between a range of ports, and then was 

amended by addendum to provide for the vessel to be used for storage at one 

place.  It would be very easy not to think to delete the provisions which were 

applicable to the previous arrangement when the vessel was intended to trade 

between a range of ports.) 

2.10 However, it is a general principle of English commercial law that considerations 

of fairness in the particular case should give way to the requirement for a clear 

rule which can be readily applied.  For the future, charterers’ brokers can know 

that they will need to say just “Ventspils” and not “1 SP Ventspils”, and can also 

know that where the fixture is for a single named port they will need to look for 

and delete or amend trading range provisions which contain warranties of 

safety. 

2.11 Indeed, there may also be something in terms of fairness to be said for the 

decision of the Court of Appeal.  It may perhaps be said that it should be clearly 

drawn to the attention of owners when fixtures are being negotiated, that the 

owners are not receiving a safe port warranty in respect of certain ports.  If the 

“main terms” say not “1 SP Ventspils” but barely “Ventspils”, then it may be 

fairly drawn to the attention of the owners that they are not receiving any safe 

port undertaking.  Similarly, at the stage of “details”, if charterers’ pro-forma has 

the “trading range” clauses amended to make it clear that charterers are giving 

no safe port undertaking in respect of the intended loadport, then it will be clear 

to the owners that if they agree to this they must make their own enquiries and 

cannot rely on any undertaking from the charterers.  

2.12 This decision also has an incidental advantage in a particular field, which may 

be worth mentioning.  Some commodities are traded on terms of  “CIF basis 

[named port]”, as for example fuel oil may be sold CIF basis Littlebrook.  The 

formal effect of this is that the cargo is sold CIF Littlebrook, but with an option 

for the buyer to nominate a different discharge port upon payment of the freight 

differential. 

2.13 Previous to the decision of the Court of Appeal in The “Archimidis”, a problem 

could arise if the terms of sale provided both that delivery should be at one safe 

port (which would be understood as, a port which would be safe for a vessel of 

the size which would naturally be used to carry a cargo of this size) and also 
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provided that the sale was “CIF basis [named port]”.  (For example, in The 

“Orient Prince”, one of the chain of contracts was as follows: 

“CIF 1 / 2 safe berth(s) / port(s) within UK / Cont Le Havre-

Hamburg range . . . Basis Rotterdam.”29) 

2.14 The problem arises if the “basis” port is not suitable for a vessel of the size 

required to carry the cargo in question.  For example, oil might be sold “basis 

Houston”, where in fact a vessel carrying a cargo of the size in question could 

not enter the port of Houston fully laden, but would require to be lightened 

before entering.  What if the buyer chooses to take delivery at Houston?   

2.15 Previous to the decision of the Court of Appeal in The “Archimidis”  the buyer 

could argue that he was entitled to insist on this (and would not even be liable 

in respect of the expenses of lightening).  The buyer could say that if he had 

exercised his contractual option to nominate a different discharge port, then he  

would have been liable on a safe port warranty in respect of the port which he 

had nominated, but prior to the decision of the Court of Appeal in The 

“Archimidis” the buyer could argue that what must be envisaged is a 

charterparty with Houston as named discharge port, and in relation to this the 

“safe port” wording would not apply.  

2.16 The decision of the Court of Appeal has tidied this up, so that the “safe port” 

wording will apply equally to the “basis” port.  

2.17 However, there are two or three lines of argument with regard to the situation 

where a safe port warranty is given, but a range of ports or area has been 

agreed, which may be affected by the decision of the Court of Appeal in The 

“Archimidis”.   

2.18 The basic reason why lines of thought which relate to the situation where a 

range of ports or area of trading has been agreed will be affected, is that as a 

matter of strict logic, it may be considered that whatever we say about a range 

of ports should also apply (perhaps a fortiori) to the case where a single named 

port has been agreed.  For example, if we were to say that in the case where a 

range of ports has been agreed the owners are taken to have accepted those 

risks which are universal among all the ports in that range, and the charterers 

are only to be understood as having undertaken that the port which they 

choose will be safe in other respects, then logically it should follow that in the 

case where a single named port has been agreed, the owners are taken to 

have accepted all those risks which that port has, and any safe port warranty 

from the charterers would be emptied of all content.  

                                                
29

 P&O Oil Trading –v-  Scanoil, Scanoil –v- Vanol, the “Orient Prince” [1985] 1 Lloyd’s Rep. 389, at 390. 
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2.19 In the rest of this section, I will set out these three lines of argument, explain 

why they have some merit, and (very tentatively) consider what may become of 

them following the decision of the Court of Appeal in The “Archimidis”. 

2.20 The first line of argument begins from a particular way of expressing the 

standard of safety.  

2.21 Taking a step back, the standard of safety even in the case of “navigational” 

risks is not a standard of absolute freedom from any risk which cannot be 

avoided by ordinary good navigation and seamanship.  This is a point which is 

expressed in the American authorities quoted by Mr Kimball in his section of 

Wilford, that the words “safe port” imply a “port which vessel could enter and 

depart from without legal restraint, and without incurring more than ordinary 

perils of the seas”. 30 

2.22 Perhaps that phrase requires an explanation.  After all, one would expect a port 

to be safer in terms of “perils of the seas” than may be “ordinary” when a vessel 

is out at sea.  However, the point is that there is a level of “navigational” risk 

which is “ordinary” when the vessel is within a port. 

2.23 In the English authorities, this point is part of what is expressed by saying that 

the charterer does not undertake that abnormal occurrences will not occur.  For 

instance, the possibility that “a storm of unprecedented violence” may catch the 

ship in the nominated port and drive her ashore is treated as an “abnormal 

occurrence” by Mr Justice Mustill in The “Mary Lou”.31 

2.24 As Mr Justice Mustill also said in The “Mary Lou” (making a point parallel to a 

point he had made in relation to dangerous cargo in The “Athanasia 

Comninos”): 

“But care and safety are not necessarily opposite sides of 

the same coin.  A third possibility must be taken into 

account, namely, that the casualty was the result of simple 

bad luck.”32 

                                                
30

 Judge Benedict in Atkins –v- Fibre Disintegrating Co,  2 Fed. Cas. 78 at page 79, quoted in Wilford  (6
th

 edition) 

paragraph 10.120, page 225. 

 
31

 [1981] 2 Lloyd’s Rep. 272 at page 278, col. 2. 

 
32

 [1981] 2 Lloyd’s Rep. 272, at page 279 col. 2, compare The “Athanasia Comninos” (1979) [1990] 1 Lloyd’s Rep. 

277 at page 284 col. 1. 
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2.25 In the case of “political” risks as distinct from “navigational” risks, it is obvious 

that there can be no absolute safety, in the sense of a complete freedom from 

risk. 

2.26 There is also authority that there is a level of “political” risk which must be 

accepted by the shipowner, and which does not mean that a port is to be 

considered “unsafe”.   

2.27 In Palace Shipping Co Ltd –v- Gans Steamship Line33 the facts were that the 

vessel was time-chartered in April 1913 for a period of five years.  She was a 

British-flagged ship.  In February 1915 the German Government announced: 

“The waters round Great Britain and Ireland, including the 

entire English Channel, are hereby declared a military area.  

From February 18 every hostile merchant ship within these 

waters will be destroyed even if it is not always possible to 

avoid dangers which thereby threaten the crews and 

passengers.” 

 The charterers ordered the vessel from Le Havre to Newcastle, and the owners 

protested on the grounds that Newcastle was not a safe port.  Mr Justice 

Sankey, having held that as a matter of law the port would be unsafe if the 

approaches to the port were unsafe, and that the risk of enemy attack on the 

approach to a port may make the port unsafe, said on the question whether 

Newcastle was in fact unsafe as from 18 February 1915:- 

 “It will be remembered that the German threat was that as 

from February 18 every hostile merchant ship in English 

waters would be destroyed.  The performance, however, fell 

short of the promise. [His Lordship dealt with the figures as 

to the arrivals and sailings and the losses and continued:] It 

seems clear that such circumstances cannot be said to have 

made the port of Newcastle unsafe in February last.  

However much one must regret the loss of the lives of 

innocent and non-combatant crews and passengers which 

has been caused by those responsible for the actions of the 

German navy,  it is impossible to regard the results 

achieved as other than insignificant, or as even appreciably 

affecting the strength and spirit of the British mercantile 

marine.” 

 

                                                
33

 [1916] 1 KB 138, summarised by Wilford (6
th
 edition) paragraph 10.26, page 202. 
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 Finding as I do, therefore, that Newcastle was a safe port 

within the meaning of the charterparty . . .”34 

2.28 We might perhaps wish to differ from the judge’s assessment of the degree of 

risk involved, but nevertheless the conceptual point, that there is a degree of 

risk which is sufficiently low that it must be accepted by a shipowner, will 

remain valid. 

2.29 Thus far, there should be nothing controversial.  The next step is very slightly 

controversial. 

2.30 It may be appropriate to put this point with regard to the standard of safety by 

saying that the question is whether a reasonable shipowner, knowing the facts 

with regard to the prospective safety of the port for the vessel at the time when 

she is expected to be there, would decide not to take this vessel there. This 

formulation makes the point that there is some degree of risk which a 

reasonable shipowner will run, and that a port which presents only this degree 

of risk is not to be considered “unsafe”.   As Lord Justice Parker said in The 

“Saga Cob” : 

“One is considering whether the port should be regarded as 

unsafe by owners, charterers or masters of vessels.  It is 

accepted that this does not mean that it is unsafe unless 

shown to be absolutely safe.  It will not, in circumstances 

such as the present, be regarded as unsafe unless the 

‘political’ risk is sufficient for a reasonable shipowner or 

master to decline to send or sail his vessel there.”35 

2.31 This way of formulating the question appears natural, in the light of the way the 

concept of a “safe port” was explained by Chief Justice Dixon in The “Houston 

City”.36  What the charterer is undertaking by a safe port warranty is to be 

related to what a shipowner would do for himself if the fixture were offered with 

the port named and without any safe port undertaking attached.  Therefore, it is 

quite reasonable to put the standard of what the charterer is undertaking in 

terms of the places where a reasonable shipowner with knowledge of the facts 

as they are, would agree to decide to send his vessel.  

                                                
34

 [1916] 1 KB 138 at pages 141 to 142.   

 
35

 K/S Penta Shipping A/S –v- Ethiopian Shipping Lines Corporation, the “Saga Cob” [1992] 2 Lloyd’s Rep. 545 at 

page 551. 

 
36

 Reardon Smith Line Ltd –v- Australian Wheat Board, the “Houston City” [1954] 2 Lloyd’s Rep. 148, quoted by Sir 

Anthony Clarke in The “Archimidis” at paragraph [23], [2008] 1 Lloyd’s Rep. 597 at page 603. 
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2.32 The objection to this way of putting the question appears to be the spectre that 

proceedings  in unsafe ports cases would be complicated by the need to 

produce shipowners to give evidence as to where they would or would not send 

their vessels. 

2.33 However, this spectre is not a real threat.  The standard of seaworthiness is 

very often put in terms of whether a reasonable shipowner, having knowledge 

of the defect in his vessel, would send her to sea for the voyage in question 

without first correcting the defect.  The Courts have been very well able to apply 

a standard expressed in this way, without requiring evidence from shipowners.   

2.34 The next (and last) step in this line of thought is far more controversial.  

Consider a fixture where the owner has agreed to send the vessel to a port 

within a certain range, or that the vessel should trade within a certain area, and 

all that is left to the charterer is the choice of ports within that range / area.  But 

the fixture also includes a safe port warranty.  Is it appropriate for the standard 

of safety in relation to this safe port warranty to be understood in terms of the 

ports where a reasonable shipowner who had agreed to this range / area 

would decide not to send his vessel? 

2.35 There is authority which at least establishes that this question makes sense.  In 

The “Product Star” 37 the Court of Appeal was able to ask and answer precisely 

the question whether shipowner who had agreed to trading within a certain 

area, could reasonably refuse to send his vessel on a particular voyage. 

2.36 The “Product Star” related to a time charterparty which expressly contemplated 

trading in the Arabian Gulf.  The fixture had been made in 1984, while vessels 

trading to the Gulf were exposed to war risks by the continuance of the war 

between Iran and Iraq.  After the vessel had made four voyages on each of 

which she loaded at Ruwais in the Arabian Gulf and discharged in Bangladesh, 

the owners refused orders to proceed to Ruwais to load for a fifth voyage.   The 

owners relied upon a standard war risks clause which dealt with the situation 

where “it be considered by the Master or Owners in his or their discretion 

dangerous or impossible for the vessel to reach any such port of loading or of 

discharge”.   It was held by the Court of Appeal that this discretion had to be 

exercised reasonably, and that in the context of the fixture as made, the owners 

would not be acting reasonably in refusing an order to load at Ruwais unless 

there had been a change in the situation from the situation as it was at the time 

when the fixture was made.  Lord Justice Leggatt (with whom the other two 

Lord Justices agreed) said: 

                                                
37

 Abu Dhabi National Tanker Co. –v- Product Star Shipping Ltd, the “Product Star” (No. 2) [1993] 1 Lloyd’s Rep. 397. 
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“The owners were, by the combination of cll.. 10, 40(2) and 

50, accepting that in the circumstances prevailing at the 

date of the charterparty the risks of proceeding to UAE ports 

and loading there were not such as they would consider 

‘dangerous’, so as to render the discretion under cl.40(2) 

exercisable.”38 

2.37 Lord Justice Leggatt also approved the following extract from the judgment at 

first instance of Judge Diamond QC: 

“The owners did not begin to show that they considered it 

dangerous to proceed to Ruwais in the sense in which 

‘dangerous’ has to be understood in the context of this 

charterparty.”39 

2.38 The “Product Star” was not a case about a safe port warranty, but rather about 

a war risks clause, and a clause which expressly involved an exercise of 

discretion by the owners.  However, the word “dangerous”  and the word “safe” 

are two sides of the same coin – if the meaning of the word “dangerous” can be 

affected by the context in a particular charterparty, then equally the meaning of 

the word “safe” can be affected by the context in a particular charterparty. 

2.39 There is a second line of authority, to be found in the judgments of Mr Justice 

Mustill in The “Helen Miller” and The “Mary Lou”.  The thought here is different, 

because Mr Justice Mustill expressly and clearly rejects the idea that the 

owners should be deemed to have agreed to run those risks which are normal / 

usual in the range / area agreed.  In The “Helen Miller” the charterparty 

expressly permitted the charterers to break the Institute Warranty Limits by 

employing the vessel in Great Lakes trading between the official opening and 

closing dates, and it might have been considered that the owners had accepted 

the risk inherent in trading outside the IWL that is, that owners had accepted 

the risk of damage to the vessel due to contact with ice.  However, the Judge 

held that the exclusion of unsafe ports remained in full force, and also said: 

“I know of no authority to suggest that where the charter 

contains an express warranty it is in any way restricted by 

the naming of the port or range.”40 

                                                
38

 [1993] 1 Lloyd’s Rep. 397 at pages 404-405. 

 
39

 Quoted and approved by Lord Justice Leggatt, [1993] 1 Lloyd’s Rep. 397 at page 407. 

 
40

 St Vincent Shipping Co Ltd –v- Bock, Godeffroy & Co, the “Helen Miller” [1980] 2 Lloyd’s Rep. 95 at page 101 

[emphasis added]. 
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2.40 However, the Judge also said about an argument on behalf of the charterers of 

The “Helen Miller”: 

“The argument is premised on the proposition that an order 

to a port outside the Institute Warranty Limits is ipso facto 

an order to an unsafe port.  To my mind, this premise is 

unsound.  No doubt the risks attaching to ports outside the 

limits are substantially greater than in the case of those 

within the limits, but there are many ports outside the limits 

which are either consistently safe or at least safe from time 

to time. Unless the port in question happens at the relevant 

time to be unsafe, neither the common law nor cl . 5 will give 

the owner the right to refuse compliance with an order to 

proceed to the port. This applies equally to ports in those 

areas which are placed outside the limits in certain seasons 

because of the risk of ice.  Sometimes the winter in those 

areas is severe; sometimes less so.  Even during the same 

season ice does not affect all ports equally.  An order to a 

port in such an area will no doubt often be an order to an 

unsafe port, but this will not always be so.  Everything 

depends on the circumstances prevailing when the order is 

given.”41 

2.41 This passage contains a hint that if a risk was not merely normal / usual within 

a range / area, but was absolutely universal within the range agreed, then this 

might negate or qualify even an express safe port warranty. 

2.42 In The “Mary Lou”, Mr Justice Mustill developed this hint, and said: 

“The charterers also drew attention to the specific reference 

to New Orleans as a permissible loading port.  This does 

show, I agree, that the making of a passage up the 

Mississippi River was regarded as a possible element of the 

voyage.  If the river had attributes which made it 

permanently unsafe, or if it was known to be unsafe at 

the time of the charter, then the naming of the port 

might have been enough to nullify the requirement, 

                                                                                                                                                  

 
41

 [1980] 2 Lloyd’s Rep. 95 at page 101. 
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added to the printed form, that the loading port would 

be safe”.42 

2.43 There, the Judge clearly was adopting the view that if there is an agreed range 

/ area of trading, and all the ports within the range / area are unsafe in a certain 

way, then even an express safe port warranty will be “nullified”. 

2.44 Also, if this line of thought is not accepted, then in the situation where a range 

of ports or trading area has been agreed, there will be a difference between the 

content and effect of an express safe ports warranty and the content and effect 

of an implied safe port warranty.  

2.45 With regard to an implied warranty, in the situation where a range of ports / 

trading area has been agreed, but there is no express safe port warranty, then 

naturally the charterer will come under some obligation when ordering the 

vessel to a port within the range / area.  However, the position will be that the 

owners have agreed to the range of ports / trading area, and thereby must be 

taken to have agreed to those risks which are normal / usual within this range / 

area.  Any implied warranty from the charterers, since it is only an implied term, 

must fit within the express terms of the charterparty, and therefore must fit 

within the fact that the owners have agreed to run those normal / usual risks.   

Therefore, the charterers’ implied warranty of safety will only be a warranty as 

regards those risks which are not normal / usual within the range / trading area 

agreed. 

2.46 Prior to The “Evia”, the position which was being developed by the heretical 

judges at first instance (that is, by such shipping judges as Mr Justice Mustill 

and Mr Justice Donaldson) was that an implied safe port warranty should be 

understood as speaking from the time when the charterer made a nomination, 

and so as being an undertaking that the facts at the time of the nomination 

were such as to make the port prospectively safe for the vessel at the time 

when she was expected to be there (that is, the “primary obligation” as defined 

in The “Evia”).  However, according to the heretics, an express safe port 

warranty was to be understood absolutely literally, as an undertaking that the 

port would actually be safe for the vessel at the time when she would be there.   

2.47 Perhaps the House of Lords may have been motivated to reject this “heresy” by 

a wish not to allow there to be such a divergence between the content and 

effect of an express safe port warranty and the content and effect of an implied 

safe port warranty.   

                                                
42

 [1981] 2 Lloyd’s Rep. 272 at page 280 [emphasis added]. 
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2.48 Thus, it may be an argument in favour of allowing the agreed range / trading 

area to modify the content of an express safe ports warranty that, as we have 

seen, the agreed range / trading area must modify the content of an implied 

safe port warranty.   

2.49 However, following the decision in The “Archimidis”, we can only preserve this 

thought if we can  make a complete separation between the case where a 

range / trading area is agreed, and the case where a single named port is 

agreed.  Only by making such a complete separation would it be possible to 

say that the naming of a range / trading area may affect the content of an 

express safe port warranty, but the naming and agreeing of a single port will not 

affect the content of an express safe warranty. 

2.50 Possibly we could make such a complete separation.  The effect of these lines 

of thought in relation to a range / trading area is not to empty the express safe 

port warranty of all content.  However, the effect of these lines of thought in 

relation to a single named port would be to empty the express safe port 

warranty of all content, and against that it may be fairly said that if a fixture says 

“1 safe port Ventspils” then the words “1 safe port” should be given some 

meaning.  

2.51 Indeed, in The “Archimidis”, in relation to the passage from The “Mary Lou” 

which I quoted above, Sir Anthony Clarke had to consider the idea that the 

context in the charterparty might be treated as showing that the owners had 

accepted the risks inherent in making a passage up the Mississippi River.  The 

Master of the Rolls did not completely reject this idea, but instead distinguished 

the case:- 

“Mustill J was not considering a case like this, where the 

loading port was simply described as ‘1 safe port 

Ventspils’”43 

2.52 If it is not acceptable to make such a complete separation, is there anything 

which can be done with the views expressed by Mr Justice Mustill in The 

“Helen Miller” and the “Mary Lou”? 

2.53 Tentatively, one possibility may remain.    At the time of The “Hermine” and The 

“Mary Lou”, there clearly was an issue for discussion as to whether a safe port 

warranty in the case of an upriver port would apply to make the charterers liable 

for any unsafety over the whole length of the river up which the vessel must 

pass to enter the port and down which she must pass again to leave.  We might 
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 At paragraph [29], [2008] 1 Lloyd’s Rep 597 at page 605. 
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perhaps say that if a charterparty expressly contemplates a port up the 

Mississippi River, then the owners would be accepting the risks inherent in a 

voyage up the Mississippi River (and presumably, that will include all those 

facts existing at the time of the owners’ agreement which may have made the 

voyage up the Mississippi River and back down again prospectively unsafe for 

the vessel at the time when she would be expected to be there).  If the owners 

have accepted those risks, an express safe port warranty in respect of an 

upriver port would be a warranty with regard to the characteristics of the port 

itself, with the exclusion of the voyage up the Mississippi River as far as the 

immediate vicinity of the port and the voyage back down again.  On one 

possible account of the meaning of a safe berth warranty where there is no safe 

port warranty, this would be parallel to a safe berth warranty – the berth is to be 

safe in itself, but the means of getting to the berth need not be safe. 

3. The moves which the parties made at Ventspils 

3.1. Mrs Justice Gloster comments, “what precisely happened factually, and in what 

order, is unfortunately not clear from the award.”44  It is still less clear to those   

who do not have the whole Award to read, but only the passages quoted by the 

Judge and the Master of the Rolls.   

3.2. However, it appears that Owners did not engage in the exchanges of heated e-

mails which are usual in the shipping business, demanding a full cargo of at 

least 90,000 tonnes, and protesting loudly when Charterers refused to provide 

it.  Instead, Owners through the Master proceeded in a calm and reasonable 

way.  As it appears, they proceeded on the assumption that Charterers would 

not wish to load more than the vessel could carry out down the channel under 

the conditions obtaining at the time.  Accordingly, the Master tendered a Notice 

of Readiness stating the quantity of cargo that he judged the vessel would be 

able to load and carry out down the channel, which was “approximately 67,000 

mt”. 

3.3. It is natural and proper to respond to these facts by feeling that the Owners 

should not be penalised for behaving in a reasonable way.  So to put it, the 

Owners did not go by way of the “pantomime” of heated e-mails and protests 

and so arrive at the practical conclusion that the vessel would load about 

67,000 tonnes, but instead went straight to the practical conclusion, and (in 

order to avoid penalising the Owners for being reasonable) they should be 

treated as if they had gone through the whole “pantomime”. 
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 Paragraph [18], [2007] 2 Lloyd’s Rep. 101 at page 107. 
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3.4. The Arbitrators were able to deal in this spirit with the Notice of Readiness.  

They said in the Award: 

“It was clear so far as we were concerned that when the 

Master tendered Notice of Readiness stating that he 

expected to load a cargo of ‘approximately 67,000 mt’, he 

was doing no more than providing a technically informed 

statement from the Vessel of the maximum quantity of cargo 

which her staff felt could  [be] lifted in the prevailing physical 

circumstances known to all.  On no sensible legal or 

commercial view could the Master’s NOR be taken to have 

varied the term[s] of the charterparty or to have given rise to 

an estoppel in the Charterers’ favour.”45 

3.5. However, it appears that the Charterers did not behave so reasonably, and 

made one move from the “pantomime”, going through the formal motions of 

tendering for loading a quantity of 93,410.495 tonnes. 

3.6. At this point, it would have been sensible for the Owners to make the 

appropriate “pantomime” move in reply.  The Master should have said, in effect, 

“Do you really want me to load 93,000 tonnes?  If so, then I will do so, but I will 

then call for lighters in order to lighten the vessel by 26,000 tonnes, and then 

when I am past the channel, I will load the 26,000 tonnes back from the lighters 

by ship-to-ship transfer, and my Owners will reserve the right to claim from you 

the costs of the lightening lighters, and of the operations of lightening and 

loading back again.” 

3.7. As you will appreciate, it would not have bee appropriate for the Owners to go 

further and insist that the Charterers should commit themselves in advance to 

paying the cost of the lighters, etc.  Whether the Owners would be entitled to 

recover those costs is a question which could well be disputed and therefore 

the appropriate move for Owners was to leave it open to Charterers to seek to 

have these questions resolved by arbitration under the charterparty, rather than 

demanding that Charterers should sign up beforehand to Owners’ position. 

3.8. However, as it appears, Owners and the Master did not make any reply to 

Charterers’ “pantomime” move.  We might respond to this by saying, with 

regret,  that considerations of fairness in a particular case must give way to the 

requirement for clear rules which can be readily applied.  If one party makes a 

“pantomime” move, then the other party must make the appropriate 

“pantomime” reply.  Thus we would reach, with regret, the conclusion that 

                                                
45

 Paragraph (29) of the Award, quoted by Mrs Justice Gloster at paragraph [11], [2007] 2 Lloyd’s Rep. 101 at page 

105. 
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Charterers would be entitled to rely on their gesture of tendering for loading a 

quantity of 93,410.495 tonnes, and so Charterers would not be obliged to pay 

deadfreight in respect of the voyage in question.  Owners would be left to claim 

on the basis that the vessel refused to load more than about 67,000 tonnes, 

and to pursue a claim that they were entitled to recover the freight on the 

26,000 tonnes which were not loaded as a loss incurred in avoiding an obvious 

danger by the exercise of good seamanship.   I would suggest that this might 

have been a fair and reasonable result.  The Owners would be entitled to 

recover if, but only if, they had been able to establish that Charterers were in 

breach of their safe port warranty with regard to Ventspils (which would depend, 

in particular, upon whether the facts about Ventspils at the time when the fixture 

was made were such as to make there be a significant risk that the channel 

would silt up in the way that it did and would not be immediately re-dredged to 

its full depth). 

3.9. Of the clauses from the charterparty which are quoted in the judgments, it is not 

clear to me that the provision with regard to deadfreight: 

“Minimum 90,000 metric tonnes always consistent with 45 

feet fresh basis arrival Northwest Europe.  No deadfreight 

to be for Charterer’s account provided minimum quantity 

supplied.” 

should necessarily prevail over the exclusion clause at clause 19 of 

the Asbatankvoy form: 

 “And neither the Vessel, nor Master or Owner, nor the 

Charterer, shall, unless otherwise in this Charter expressly 

provided, be responsible for any loss or damage or delay or 

failure in performing hereunder, arising or resulting from: . .  

perils of the seas . . . “ 

3.10. However, there is always a temptation to achieve the result which is perceived 

to be “fair”, and also an additional temptation to arrive at this result now, on the 

basis of the facts already agreed or established, rather than requiring further 

facts to be found.  

3.11. In this spirit, the Arbitrators stated: 

“Although the Charterers formally ‘tendered’ for loading a 

quantity of 93,410.495 mt, since all concerned were aware 

that it would not be possible for the vessel at that particular 
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time to load this quantity, that was a gesture without legal 

significance.”46 

3.12. In the same spirit the Court of Appeal upheld the Award on this point.  The 

Master of the Rolls correctly pointed out that the Arbitrators had put the word 

“tendered” in inverted commas and considered that the Arbitrators had not held 

that the Charterers tendered full contractual performance. 47 

3.13. However, the question what amounts to a genuine tender of performance is a 

question of law, and on an appeal from an award is a question for the Court 

rather than for the Arbitrators.   The basis on which the Court of Appeal  

considered it possible to hold that what the Charterers did was not a genuine 

tender of performance appears to be stated by Sir Anthony Clarke at paragraph 

[12]: 

“It seems to me to be likely that the reason the arbitrators said 

in para 30 that the charterers formally ‘tendered’ for loading a 

quantity of 93,410.95 mt and that that was a gesture that was 

without legal significance was not that they misunderstood the 

legal effect of what they were saying but that there was in fact 

no formal tender of performance which was intended to be 

acted upon.48 

3.14. However, with respect, it cannot be part of the correct definition of a genuine 

tender of contractual performance that the party making the tender intends the 

tender to be accepted.  

3.15. It is entirely commonplace for parties to make tenders of performance with 

every expectation and indeed every hope that the tender will not be accepted.  

If my opponents have a genuine claim for US$1,000, which they are inflating to 

US$100,000, I may tender the sum of US$1,000 (perhaps together with interest 

and costs) in full and final settlement, while expecting that they will reject my 

tender and continue to pursue their inflated claim.  Indeed, I may make the 

tender with the hope that my opponents will not accept it, and will thereby put 

themselves in the wrong.  Since what I “intend” is what I am planning and 

aiming to achieve, my intention in making this tender is, precisely, that it should 

not be accepted.  However, it remains a genuine tender, in that if (contrary to 

my expectation and hope) my opponents do accept the offer, then I will actually 

                                                
46

 Paragraph (30) of the Award, quoted by Mrs Justice Gloster at paragraph [11], [2007] 2 Lloyd’s Rep. 101 at page 

105. 

 
47

 Paragraphs [10] to [13], [2008] 1 Lloyd’s Rep. 597 at pages 601- 602. 

 
48

 [2008] 1 Lloyd’s Rep. 597 at page 602 [emphasis added]. 
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pay them US$1,000 (plus interest and costs) in full and final settlement of their 

claim. 

3.16. With respect to the Master of the Rolls, the correct definition of a genuine 

tender of performance is not that the offer is intended to be accepted, but that if 

the offer is accepted, then the party making the offer will carry out the 

performance which has been offered.  That is, the intentions of the party making 

the offer must include the “conditional intention” that if the offer is accepted, 

then he will carry out the performance. 

3.17. Therefore, the question whether the Charterers’ “pantomime” move was a 

genuine tender must come down to whether if the Master had accepted it (but 

on the basis that the Owners would then claim the cost of the lighters) the 

Charterers would actually have proceeded to load the quantity of 93,000 

tonnes, or whether if the offer had been accepted it would suddenly have 

disappeared. 

3.18. The Award in The “Archimidis” was an award on preliminary issues, and it may 

well be that the facts which the Arbitrators had been requested to assume did 

not include an answer to the question whether if the “tender” had been 

accepted by the Master, the Charterers would have proceeded to load 93,000 

tonnes.  In that case, despite the temptation to arrive at the “fair” result without 

requiring any further expensive legal proceedings, the Court should have 

remitted the Award for the Arbitrators to hear evidence and determine as a 

question of fact what Charterers would have done if their “tender” had been 

accepted. 

 

Robert Gay 

Hill Dickinson LLP 

24 April 2009 
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Unsafe Port and Berth Obligations 

 

London Shipping Law Centre – 29 April 2009 

 

 

POLITICAL AND LEGAL UNSAFETY IN THE GREEK FIGHTER 

 

Introduction  

 

1. Colman J’s decision in Greek Fighter [2006] 1 Lloyds Law Rep Plus 99 

throws up many issues. I will discuss four of the legal issues arising out the 

facts of the case, each of them linked to political unsafety. 

 

2. Greek Fighter was being used as a mother ship at anchor within territorial 

waters off Khorfakkan, UAE, to load oil from and discharge oil to, smaller 

tankers controlled by Charterers. The UAE coastguard arrested her on the basis 

of allegations that some of the oil loaded on board was Iraqi oil, smuggled 

from Iraq in breach of UN sanctions. Attempts were made by Charterers to free 

her from arrest by applications to the UAE courts. These all failed, in particular 

because, after Charterers’ challenges had been litigated for a while, the 

President of the UAE, Sheikh Zayed bin Sultan, issued a presidential decree, 

no. 41/2002, transferring jurisdiction over enforcement of the UN sanctions 

from the ordinary courts to a ministerial committee headed by his son, Sheik 

Hamdan bin Zayed – who in his capacity as Foreign Minister had signed the 

order of arrest. Another member of the committee was Sheikh Hamdan’s 

brother, the Minister of Justice, who later instructed the UAE courts to obey a 

directive from Sheikh Hamdan, requiring them to decline jurisdiction in this 

case. Eventually Greek Fighter was confiscated and sold at public auction. 

 

3. Owners claimed damages from Charterers for lost hire and the loss of their 

vessel. Owners’ primary case, on which they succeeded, was that Charterers 

had loaded an unlawful cargo in breach of charterparty, because Iraqi oil was 

illegal contraband. But Charterers had contended that none of the oil was Iraqi, 

and that they had been framed by the UAE authorities. To meet this defence, 

Owners had a number of alternative arguments, including an argument that the 

anchorage off Khorfakkan, or Khorfakkan, was an unsafe anchorage or port, 

because if Charterers (and thus Greek Fighter) were innocent, then, on the 

basis of the facts known about the UAE political and legal system, Khorfakkan 

was a place where a vessel might be unjustifiably subjected by the executive to 

a process of arrest and confiscation from which the UAE legal system was 

unable to give an effective remedy. 
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Political unsafety and the local legal system 

 

4. It is well known that “political unsafety” can constitute unsafety, and that 

systematic risks of seizure (justified or unjustified) by the port authorities fall 

within that concept: 

 

“I think that, on the construction of this charterparty, the charterers are 

bound to name a port which, at the time they name it, is in such a condition 

that the master can safely take his ship into it: but, if a certain port be in 

such a state that, although the ship can readily enough, so far as natural 

causes are concerned, sail into it, yet, by reasons of political or other 

causes, she cannot enter it without being confiscated by the Government of 

the place, that is not a safe port within the meaning of the charter-party.”   

Ogden v Graham 1 B&S 772, 781. 

 

But what about the inability of the domestic legal system to reverse an 

unjustified seizure? 

 

5. Interpretation 1. In Greek Fighter, Colman J appears, at least on one reading, 

to have accepted the proposition that defects in a port’s legal system, which 

meant that it was incapable of effectively controlling the executive and 

releasing an innocent vessel, could in themselves amount to unsafety: see 

§§324, 329.  

 

6. Interpretation 2. However, it is possible Colman J intended to accept only that 

a port would be unsafe if it could be shown both that there was a generalised 

and prospective risk of arrest and confiscation without justification and an 

inability of the legal system to correct this: see §324; and also Time Charters, 

§10.19. 

 

7. It is suggested that Interpretation 2 is the better view of the law. Unless there is 

a pre-existing and systematic risk of unjustified arrest and confiscation, then 

the initial arrest will in itself be an abnormal occurrence. But that means that 

the deficiencies of the legal system will only be relevant if an abnormal 

occurrence has occurred; which means that the port will in itself be 

prospectively safe. Of course, a risk of unjustified arrest is a difficult thing to 

prove – although in Greek Fighter, the facts were that numerous vessels had 

been arrested in UAE waters on grounds that turned out to be without 

foundation. 
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Objective observer 

 

8. Colman J concluded that Khorfakkan, or the anchorage of Khorfakkan, was not 

prospectively unsafe when the orders were given, because when the orders 

were given an “objective observer”, who had all the information relevant to 

safety, would not have concluded that the judicial system was ineffective: 

§329.  

 

9. There is a subtle error in this articulation of the test (it is criticised in Time 

Charters, §10.53). It does not matter what an observer, however objective, 

would have concluded at the time when the orders were given. What matters 

are the characteristics of the port at that time – which will include its 

propensities in respect of future events – and whether they in fact exposed the 

vessel to a risk of harm (in the absence of an abnormal occurrence), 

irrespective of whether that risk was or could have been appreciated at the time 

the order was given.  

 

10. The distinction could make a difference if it necessary to consider the 

responses of port authorities to novel events. The “objective observer” may 

well not be able to predict, when the orders are given, how the port authorities 

will react. But it may nevertheless be the case that their reaction stems from 

their essential characteristics. If so the port was unsafe when the orders were 

given, even though those characteristics have never been displayed in this way 

before.  

 

11. In Greek Fighter, one of Colman J’s reasons for concluding that Khorfakkan 

was not unsafe when the orders were given was that the UAE legal system’s 

inability to afford Charterers a remedy was in large part due to the legislating 

of Decree 41/2002 after the arrest (and the orders) (at §329). But that should 

not have ruled out a finding of unsafety. It is suggested that, if Decree 41/2002 

was not an abnormal occurrence, but instead the sort of response that was to be 

expected from the political and legal system of the UAE, then Khorfakkan 

could have been unsafe – provided (on the basis of Interpretation 2) that there 

was a risk of unjustified arrest and seizure to begin with. 

 

 

Generalised unsafety 

 

12. In Greek Fighter, Charterers argued that even if Khorfakkan, or the anchorage 

off Khorfakkan, was unsafe in the way contended, there was no breach of 

charterparty because (i) the legal system of the UAE was materially the same 

throughout the UAE; (ii) all the ports or anchorages in the UAE were therefore 

unsafe in the same way; (iii) in The APJ Priti it had been said by Bingham LJ 
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that a safe berth would cover only unsafety “particular to the berth or berths 

nominated and not general to the port as a whole”; (iv) consequently a safe 

port warranty would not apply to unsafety that was general to all the ports in a 

country.  

 

13. Colman J rightly rejected this argument. In The APJ Priti [1987] 2 Lloyds Rep 

37 (CA), there was no safe port warranty, and it was argued that dangers on the 

approaches to the port, not the berth, would breach the safe berth warranty. 

Construing the safe berth warranty to cover dangers on the approaches to the 

port would therefore rewrite the charterparty to include a safe port warranty: 

the smaller would be made to include the greater. It was that problem which 

the Court of Appeal had in mind. But safe port warranties are very different: 

they naturally encompass the entirety of the port, including each berth within 

it. Further, there is no standard obligation “broader” than a safe port warranty 

(such as hypothetically, a “safe country” warranty) the absence of which 

should lead a safe port warranty to be narrowly construed. Naturally read, a 

safe port warranty will cover similar dangers present at other ports as well. 

 

14. Indeed, Bingham LJ’s literal words are perhaps slightly overbroad, and should 

not be mis-interpreted. If each berth at a port is unsafe in the same way due to 

factors specific to the berth or to berthing (e.g. if the bollards are all 

dangerously defective in the same way), as opposed to problems connected 

with approaching or being in the port, that should be a breach of the safe berth 

warranty. 

 

 

The obligation to procure release 

15. The Owners of the Greek Fighter let Charterers do all the work in relation to 

legal proceedings before the UAE Courts. Charterers argued that this was a 

failure to mitigate. Owners’ responses were (i) if Charterers’ legal proceedings 

succeeded, then the ship would be released, and so it was unnecessary for 

Owners to commence their own proceedings, or intervene; (ii) it was Owners’ 

reasonable view, taken on legal advice, that litigation in the UAE courts 

against the executive was pointless if the executive viewed the matter as 

politically sensitive; (iii) that in fact any litigation strategy “never had a 

chance”; (iv) Owners had instead, reasonably, adopted a non-litigious strategy 

of informal and diplomatic representations to the UAE authorities, (which 

unfortunately did not succeed either). 

 

16. Colman J broadly accepted Owners’ submissions on this issue (§§340-349), 

but in the course of his discussion of the correspondence, he also made the 

following observations:  
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176. Dr Zakaria [of Fal, the Charterers] replied on 28 September 2002 
expressing surprise at Mr Newitt’s  attitude [Mr Newitt was Owners’ lawyer] …  and 
pressing [Owners] to take action as they had an obligation under the charter-party 

and could not "stand passive and sometimes negative as happened earlier in the 
Khorfakkan case". 

  
177. I interpose that this message suggests a complete misapprehension of the 

respective obligations of Owners and time charterer. The detention of the vessel 
was wholly attributable to the allegation that Fal had misused the vessel by 
permitting the loading of Iraqi oil. There was no suggestion by Fal that Owners 

had anything to do with the origin of the cargo. As long as the time charter was 
running the sole responsibility for the employment of the vessel and therefore for 

procuring its release so that it could again be used for cargo operations rested 
with the charterers. Their inability to use the vessel for normal operations after its 

detention by the Coastguard was caused by the combined effect of the detention 
by the Coastguard, the attachment order in Action 609/2001 and 7/2002 and by 

the failure of the Ministry of Justice to nominate an expert in accordance with the 
court’s order. In these circumstances, Owners were entitled under the time charter 
to take no active steps to procure the end of the detention so as to facilitate the 

restoration of charterers’ ability to conduct cargo operations. 
 

 

17. Colman J’s view that the “sole responsibility” for releasing the vessel, where 

the problem in question arises from allegations against Charterers, lies always 

and only with Charterers, is an interesting proposition, but may well go too far.  

 

18. Two questions need to be distinguished. First, are Charterers under a 

contractual obligation to secure the release from arrest of a vessel where the 

arrest is caused by complaints against Charterers rather than the vessel (even if 

there is no other breach of contract by Charterers, e.g. if the port is safe)? 

There is no express term to this effect, but it is submitted that an obligation to 

take such reasonable steps as are within Charterers’ power might well be 

implied, as an incident of the parties’ duties of co-operation (Time Charters, I. 

53). It is worth noting that Colman J was not apparently thinking in terms of a 

separate contractual obligation but rather a more generalised allocation of 

responsibility to charterers. But under English law it is difficult to give any 

precise sense to the concept of allocation of responsibility in this context, if 

and to the extent this means something less than a contractual obligation. 

 

19. Second, if such an obligation (or allocation of responsibility) exists, does that 

mean that Owners are dispensed from the obligation to mitigate themselves? 

 

20. Under the normal rules of mitigation, if there are useful steps Owners can 

easily take, they should take them. So the first point that arises is whether the 

nature of the contractual relationship can shape the duty to mitigate, so that the 

injured party may say that a particular set of mitigating steps are matters for 

which the party in breach should be “responsible” for taking (in some sense) 
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under the contract? It is suggested that the answer is probably yes, and thus far, 

it is respectfully suggested that Colman J is correct.  

 

21. But the nature and form of the modification is another matter. Colman J’s 

language implies, at least on one reading, an absolute removal of the duty to 

mitigate where the contractual allocation of responsibility to the party in 

breach is engaged. But it may be that the better view is that the duty to mitigate 

is not removed, but merely watered down, in such a situation. If so, while it 

should be easier for the victim to show that he is reasonable in not having 

taken a step which was contractually “a matter for” the other party; it would 

remain possible in principle for the victim to fail to mitigate by not taking such 

steps, if they were sufficiently easy and obvious ways to solve the problem, 

which were available to him. Further, this seems to be the better solution, 

whether the contractual allocation of responsibility is effected by some form of 

specific implied contractual obligation, or whether responsibility is allocated to 

Charterers in some broader, but less clearly defined, sense. 

 

 

Thomas Raphael 

 

20 Essex Street 

London WC2R 3AL 

 

27 April 2009 
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Implication and content of implied safe berth warranties 

Stewart Buckingham 

 

1. Underlying facts in The Reborn [2008] 2 Lloyd’s Rep. 628: 

 

• GENCON form, with amendments 

 

• Providing for loading at “1 BERTH CHEKKA – 27 FT SW 

PERMISSIBLE DRAFT” 

 

• Clause 20: “Owners guarantee and warrant that upon arrival of 

the vessel to and/or prior its departure from, loading or 

discharging ports (either in ballast condition prior to loading or 

laden prior discharging) the vessel including, inter alia the vessel’s 

draft, shall fully comply with all restrictions whatsoever of the said 

ports (as applicable at relevant time) including their anchorages, 

berths and approaches and that they have satisfied themselves to 

their full satisfaction with and about the ports specifications and 

restrictions prior to entering into this Charter Party.” 

 

2. The test, of general application, for the implication of an implied term, as 

stated by Lord Hoffmann in Attorney General of Belize v. Belize Telecom 

Limited (18.03.09). 
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“… The court has no power to improve upon the instrument which it is 

called upon to construe, whether it be a contract, a statute or articles of 

association. It cannot introduce terms to make it fairer or more reasonable. 

It is concerned only to discover what the instrument means. However, 

that meaning is not necessarily or always what the authors or parties to 

the document would have intended. It is the meaning which the 

instrument would convey to a reasonable person having all the 

background knowledge which would reasonably be available to the 

audience to whom the instrument is addressed: see Investors 

Compensation Scheme Ltd v West Bromwich Building Society [1998] 1 

WLR 896, 912-913. It is this objective meaning which is conventionally 

called the intention of the parties, or the intention of Parliament, or the 

intention of whatever person or body was or is deemed to have been the 

author of the instrument. 

 

The question of implication arises when the instrument does not expressly 

provide for what is to happen when some event occurs. The most usual 

inference in such a case is that nothing is to happen. If the parties had 

intended something to happen, the instrument would have said so. 

Otherwise, the express provisions of the instrument are to continue to 

operate undisturbed. If the event has caused loss to one or other of the 

parties, the loss lies where it falls.  

 

 In some cases, however, the reasonable addressee would understand the 

instrument to mean something else. He would consider that the only 

meaning consistent with the other provisions of the instrument, read 
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against the relevant background, is that something is to happen. The event 

in question is to affect the rights of the parties. The instrument may not 

have expressly said so, but this is what it must mean. In such a case, it is 

said that the court implies a term as to what will happen if the event in 

question occurs. But the implication of the term is not an addition to the 

instrument. It only spells out what the instrument means. 

 

… 

 

It follows that in every case in which it is said that some provision ought 

to be implied in an instrument, the question for the court is whether such 

a provision would spell out in express words what the instrument, read 

against the relevant background, would reasonably be understood to mean. 

… this question can be reformulated in various ways which a court may 

find helpful in providing an answer – the implied term must “go without 

saying”, it must be “necessary to give business efficacy to the contract” 

and so on – but these are not in the Board’s opinion to be treated as 

different or additional tests. There is only one question: is that what the 

instrument, read as a whole against the relevant background, would 

reasonably be understood to mean?” 

 

3. As regards the particular rationale for the implication of an implied 

warranty of safety in charterparties, see The Houston City [1954] 2 Lloyd’s 

Rep. 148: 
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“When the charterer is prepared at the time of taking the charter to specify 

the place where the cargo will be available or the place at which he desires 

it delivered, the shipowner must take the responsibility of ascertaining 

whether he can safely berth his ship there or will take the risk of doing so. 

If he agrees upon the place, then, subject to excepted perils, his liability to 

have his ship there is definite. But where the charterer cannot specify the 

place of loading or discharge at the time of the charter, the shipowner must 

agree to submit his ship to the charterer's orders …” 

 

4. As regards the content of an (express) warranty of berth safety, where 

there is no warranty of port safety, see The APJ Priti [1987] 2 Lloyd’s Rep. 

37 (CA), Bingham L.J. at p.42R: 

 

“The charterers’ promise should, in my view, be understood as limited to a 

promise that the berth or berths nominated would be prospectively safe 

from all risks not affecting the port as a whole or all the berths in it. To 

hold otherwise is to erode what I think is intended to be a meaningful 

distinction between berths and ports … 

I accept the charterers’ contention that the unsafety referred to must be 

particular to the berth or berths nominated, and not general to the port as 

a whole or all the berths in it. There will be no breach by the charterers 

even if a berth nominated is prospectively unsafe, if every berth or the port 

as a whole is prospectively unsafe in the same way and to the same extent” 
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His work is mostly dry shipping and marine insurance. He has considerable 

experience of charterparty disputes and cases involving proceedings in 

foreign jurisdictions. He has also been involved with disputed claims for 

General Average contributions, charterparties for offshore vessels under the 

Supplytime form, contracts for carriage by heavy lift vessels, and questions 

over coverage arising in relation to insurance wordings in the energy market.  

In the 1998/99 session Robert was also a visiting lecturer at University 

College London, teaching charterparties on the Master of Laws/Diploma 

course. His article on 'Damages in Addition to Demurrage' and a discussion of 

the obligation of disclosure when proposing for insurance in relation to false 

rumours about the proposer both appeared in Lloyd's Maritime and 

Commercial Law Quarterly for 2004. An article on salvage by Rhys Clift and 

Robert was published in the Tulane Law Review in the summer of 2005. 

Robert is a supporting member of the London Maritime Arbitrators 

Association, and a member of the Education and Events Sub-Committee of 

the London Shipping Law Centre.  
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Thomas Raphael – 20 Essex Street 

Areas of Specialisation  - Commercial And Private International Law  

Thomas has been a tenant at 20 Essex Street since November 2000. His 
fields of expertise include general commercial law, shipping, transport, 
commodities, insurance and re-insurance, financial services, competition, and 
private international law. He frequently acts in commercial arbitrations.  

He studied law at Sidney Sussex College, Cambridge, where he received the 
Slaughter and May Prize for the top First in law in the university. He also has 
a degree in Politics, Philosophy and Economics from Magdalen College, 
Oxford.  

Before joining Chambers, he worked for the European Commission and at the 
Law Commission, and taught Equity at SOAS and European law at Jesus 
College, Cambridge.  

Chambers and Partners (2008) say “Market authorities are in no doubt that 
[he] ‘will be a star in very little time’ “ and also that he is found by solicitors to 
be “inherently reliable and quick witted”, and recommend him for Commercial 
Dispute Resolution and Shipping and Commodities. He is recommended for 
Shipping by The Legal 500 (2008) who observe that he is “very clever”.  

Publications  

He is the author of “The Anti-Suit Injunction” (OUP, 2008), the only published 
work dedicated to anti-suit injunctions.  

Other publications include “The Problem of Horizontal Effect" (EHRLR 2000, 
Issue 5).  

Recent major cases include: 

The Masri v Consolidated Contractors litigation, which has given rise to 
numerous judgments of the High Court and Court of Appeal on fundamental 
questions of jurisdiction and the court’s extra-territorial powers, including 
[2008] 2 Lloyd's Rep. 128 (CA) – an extra-territorial receivership order; [2008] 
2 Lloyd's Rep. 301 (CA) – an anti-suit injunction to restrain relitigation of 
English proceedings); [2008] 2 C.L.C. 126 (CA) - applications for the 
examination of foreign directors of foreign companies under CPR 71; [2008] 
EWHC 2492 (Comm) (extra-territorial receivership orders and worldwide 
freezing orders).  

Front Carriers Limited v Atlantic & Orient Shipping Corp (The “Double 
Happiness”) [2007] 1 Lloyds Rep 131 ( Comm Ct) – the trial of a claim for a 
declaration that an arbitration tribunal had jurisdiction.  

Tramtrack Croydon Limited v London Bus Services Ltd [2007] All ER (D) 
14 ( Comm Ct) and London Bus Services Ltd v Tramtrack Croydon Limited 



[2006] EWCA Civ 1743 (CA) - two actions for declaratory relief about the 
interpretation of the 99-year PFI for the Croydon Tramlink.  

Ulisses Shipping Corporation v Fal Shipping Co. Ltd (The “Greek Fighter”) 
[2006] Lloyds Rep Plus 99, [2006] 2 CLC 497 ( Comm Ct) – a claim by the 
owners of a vessel against her charterers after she was confiscated by the 
UAE authorities.  

CNA Insurance Co. Ltd v Office Depot International (UK) Ltd [2005] Lloyds 
Rep IR 658 ( Comm Ct) – an application for an anti-suit injunction to restrain 
proceedings before the courts of Florida.  

HIH Casualty and General Insurance Ltd v Axa Corporate Solutions 
[2002] Lloyds Rep IR 237 – a film finance reinsurance dispute.  

Russell Grant Ltd v Scott Equipment Company [2005] EWCA Civ 156; 
(2005) 149 S.J.L.B. 266 (CA) – an appeal in a case concerning the sale of 
machinery and quantum.  

P&O Nedlloyd Limited and another v M&M Militzer & Munch International 
Holding [2003] 1 Lloyds Rep 503 (Comm Ct) – the trial of a claim for mis-
delivery of cargo.  

 Languages 

He speaks fluent French 
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Stewart Buckingham – Quadrant Chambers 
BA, BCL (Oxon) 
Called 1996 Middle Temple 
 

Profile  
Stewart has a busy practice covering a wide range of commercial fields, 
focussing on shipping, carriage of goods, insurance, international trade and 
professional negligence. He is listed by the Legal 500 as a leading shipping 
junior. 
 

Commercial  

Recent Cases 

SHV Gas Supply & Trading v Naftomar Shipping & Trading Co Ltd. (10 
November 2005, Christopher Clarke J) Clyde & Co. (Henry Adams) - Contract 
for sale of gas cargo - whether buyer in repudiatory breach, meaning of 
`Laycan` in sale contract, whether seller complied with loading/delivery 



obligation, construction of Force Majeure clause, whether ETA give on 
reasonable grounds, damages, mitigation.  

 `The Mosel` - Coopers Payen Limited v. Southampton Container Terminal 
Limited [2004] Lloyd’s Rep. 331 CA, addressing the approach of the court to 
the evidence of a single joint expert.  

  
Shipping  

Recent Cases 

Carisbrooke Shipping CV5 v Bird Port Limited [2005] EWHC 1974 (Comm); 
[2005] 2 Lloyd`s Rep 626 - Ince & Co. (Max Cross/Jim Allsworth), Negligence 
- Vessel sustaining bottom damage caused while vessel berthed at 
defendent`s port by steel coil at bottom of duy of care, damages, whether loss 
of profits to be assessed on basis of increased rate of hire for later voyage 
whether claimant entitled to recover for loss of superintendent`s time, whether 
claimant entitled to recover `agency` of one per cent of proved damages.  

 Odfjfell Seachem A/S v (1)Continentale Des Petroles Et D`Investissements 
(2) - Societe Nationale De Commercialisation De Prodoits Petroliers 
[2004] EWHC 2929 `Bow Cedar`, Ince & Co (Jens Paepke) - Damages for 
breach of a voyage charterparty.  

 `The Ocean Glory` [2002] 1 Lloyd`s Rep 279: appropriate costs order on an 
appraisement and sale.  

Project asia Line Inc. v Shone [2002] 1 Lloyd`s Rep 659: marine insurance, 
concerning breach of warranty of seaworthiness.  

The Enif and Alexia [1999] 1 Lloyd`s Rep 643: collision action.   

 
Commodities  

Bunge Agribusiness Singapore Pte Ltd. v San He Hope Full of Grain Oil 
Foods Production  Co Ltd. (Cresswell J). Hill Taylor Dickinson (Brian Perrott) - 
Unreported; Order in  support of arbitration proceedings made under section 
44 of the Arbitration Act - Requiring presevation and disclosure of documents 
and presevation of and experimentation upon communications equipment. 

 Bunge Agribusiness Singapore Pte Ltd v Hualiang Enterprise Group Co. Ltd -
 (Cooke J 20 January 2005) Hill Taylor Dickinson (Brian Perrott) - 
 Unreported; worldwide freezing injunction in support of commodities 
arbitration (judgment reported in a Lloyd`s List article!) 
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