
LSLC - MARITIME BUSINESS FORUM
Quadrant House, 10 Fleet Street, London, EC4Y 1AU

Tel: 020 7936 3417 ~ E-mail: shipping@shippinglbc.com
Chairman’s Tel: 020 7936 3418 ~ Chairman’s E-mail: asheppard@shippinglbc.com

Web-site: www.shippinglbc.com
© LSLC 2017

Interpretation of Contracts/ Implication of
Terms/ Exclusion/Limitation/Liquidated

Damages Clauses

Chairman: The Rt. Hon. Lord Justice Hamblen

Speakers:

Richard Siberry QC – Essex Court Chambers

Philippa  Hopkins – Essex Court Chambers

Prof. Ewan McKendrick QC – 3 Verulam Buildings & University of Oxford

Tony Concagh – Stephenson Harwood

Stephenson Harwood, 1 Finsbury Circus, London, EC2

25th April 2017



LSLC - MARITIME BUSINESS FORUM
Quadrant House, 10 Fleet Street, London, EC4Y 1AU

Tel: 020 7936 3417 ~ E-mail: shipping@shippinglbc.com
Chairman’s Tel: 020 7936 3418 ~ Chairman’s E-mail: asheppard@shippinglbc.com

Web-site: www.shippinglbc.com
© LSLC 2017

Among the cases to be discussed will be:

 Cavendish Square Holding BV v Makdessi [2015] UKSC 67
 Parking Eye Ltd v Bevis [2015] UKSC 67
 Bunge SA v Nidera BV ]2015] UKSC 43
 Arnold v Britton [2015] UKSC 36
 Marks and Spencer plc v BNP Paribas Securities Serv. Trust Co (Jersey) Ltd [2015] UKSC 72
 Braganza v BP Shipping Ltd [2015] UKSC 17
 Impact Funding Solutions Ltd v Barrington Support Services Ltd [2016] UKSC 57
 Wood v Capita Insurance Services [2017] UKSC 24

Part A
Richard Siberry QC

Recent cases on interpretation of contracts and implication of terms

Part B
Philippa Hopkins

All, Nothing ……or something in between?
Recent Supreme Court Decisions on Remedies for Breach of Contract

Part C
Prof. Ewan McKendrick QC

Anti-Oral Variation Clauses and Exclusion Clauses

Part D
Tony Concagh

How clients love and hate Exclusion/Limitation/ Liquidated Damages Clauses

Part E
Curricula Vitae



LSLC - MARITIME BUSINESS FORUM
Quadrant House, 10 Fleet Street, London, EC4Y 1AU

Tel: 020 7936 3417 ~ E-mail: shipping@shippinglbc.com
Chairman’s Tel: 020 7936 3418 ~ Chairman’s E-mail: asheppard@shippinglbc.com

Web-site: www.shippinglbc.com
© LSLC 2017

Part A

Recent cases on interpretation of contracts and implication of terms

Richard Siberry QC
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LONDON SHIPPING LAW CENTRE
RECENT CASES ON 

INTERPRETATION OF CONTRACTS AND

IMPLICATION OF TERMS

RICHARD SIBERRY QC

25 APRIL 2017 

essexcourt.comRichard Siberry QC

SPATE OF SUPREME COURT 

CASES (+1 PRIVY COUNCIL 

CASE)…

…on principles governing construction of contracts and 

implication of terms 

▪ Attorney General of Belize v. Belize Telecom Ltd. [2009] UKPC 10 
(18.3.09)

▪ Rainy Sky SA v. Kookmin Bank [2011] UKSC 50 (2.11.11)

▪ Aberdeen City Council v Stewart Milne Group Ltd. [2011] UKSC 56 
(7.12.11)

▪ Arnold v. Britton [2015] UKSC 36 (10.6.15)

▪ Marks & Spencer PLC v. BNP Paribas Securities Services Trust Co. 
(Jersey) Ltd. [2015] UKSC 72   (2.12.15)

▪ Impact Funding Solutions Ltd. v. AIG Europe Insurance Ltd. [2016] 
UKSC 5 (26.10.16)

▪ Wood v. Capita Insurance Services Ltd. [2017] UKSC 24 (29.3.17)

▪ What have we learned from this deluge?
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STRIKINGLY WIDE VARIETY OF 

DISPUTES WHICH HAVE GIVEN 

RISE TO THESE CASES

▪ Articles of Association of telecoms company 
(Belize Telecom)

▪ Bank refund guarantees (Rainy Sky)

▪ Sale of development land (Aberdeen City Council)

▪ Service charge provisions in leases of chalets on 
a caravan park (Arnold v Britton)

▪ Commercial leases (Marks & Spencer)

▪ Solicitors’ professional indemnity insurance policy 
(Impact Funding)

▪ Indemnity clause in share sale agreement 
(Wood v Capita)

essexcourt.comRichard Siberry QC

2 TYPES OF CONTRACTUAL 

IMPLIED TERM

As Lord Neuberger reminded us in Marks & 

Spencer, at para. 15:

▪ Terms implied into particular contract “in the light of 

the express terms, commercial commonsense, and 

the facts known to both parties at the time the 

contract was made”;

▪ Terms implied by statute or at common law into 

certain classes of relationship – such as Sale of 

Goods Act implied terms, and implied terms arising 

in the employer/employee relationship.

Focus on implied terms of first type
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ARE CONSTRUCTION & 

IMPLICATION DIFFERENT 

PROCESSES - & DOES IT MATTER?

▪ In Belize Telecom Lord Hoffmann suggested that 
“the implication of a term … spells out what the 
instrument means” and “is an exercise in the 
construction of the instrument as a whole” (paras. 
18, 19) (echoing what he had said earlier, in Banque 
Bruxelles Lambert SA v. Eagle Star Insurance Co. 
Ltd. [1997] AC 191, at 212)

▪ He added that in considering whether some 
provision ought to be implied, “There is only one 
question: is that what the instrument, read as a 
whole against the relevant background, would 
reasonably be understood to mean?” (para.21)

essexcourt.comRichard Siberry QC

ARE CONSTRUCTION & 

IMPLICATION DIFFERENT 

PROCESSES: & DOES IT MATTER?

Different views expressed in Marks & Spencer:

▪ Lord Neuberger (with whom Lords Sumption and 
Hodge agreed – construction and implication are 
different processes, governed by different rules 
(though in broad sense implication is part of the 
process of construction). Logically, construction must 
be addressed first

▪ Lord Carnwath – no sharp distinction between 
construction and implication; two aspects of court’s 
task in respect of “contractual interpretation”

▪ Lord Clarke – both construction and implication 
involve determining the scope and meaning of the 
contract, and are therefore both “part of construction 
of the contract in the broad sense”
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CONSTRUCTION OF 

CONTRACT – RELEVANT 

FACTORS

Lord Neuberger in Arnold v Britton, at para 15:

▪ “When interpreting a written contract, the court is concerned to identify the
intention of the parties by reference to “what a reasonable person having all the
background knowledge which would have been available to the parties would
have understood them to be using the language in the contract to mean”, to
quote Lord Hoffmann in Chartbrook Ltd v Persimmon Homes Ltd [2009] UKHL
38, [2009] 1 AC 1101, para 14. And it does so by focussing on the meaning of
the relevant words, … in their documentary, factual and commercial context.
That meaning has to be assessed in the light of (i) the natural and ordinary
meaning of the clause, (ii) any other relevant provisions of the [contract], (iii)
the overall purpose of the clause and the [contract], (iv) the facts and
circumstances known or assumed by the parties at the time that the document
was executed, and (v) commercial commonsense, but (vi) disregarding
subjective evidence of any party’s intentions. In this connection, see Prenn at
pp 1384-1386 and Reardon Smith Line Ltd v Yngvar Hansen-Tangen (trading
as HE Hansen-Tangen) [1976] 1 WLR 989, 995-997 per Lord Wilberforce,
Bank of Credit and Commerce International SA (in liquidation) v Ali [2002] 1 AC
251, para 8, per Lord Bingham, and the survey of more recent authorities in
Rainy Sky, per Lord Clarke at paras 21-30.”

▪ Not subjective intentions/evidence of negotiations

essexcourt.comRichard Siberry QC

FURTHER GUIDANCE BY LORD 

NEUBERGER 

IN ARNOLD V BRITTON

Lord Neuberger emphasised 6 factors of general application 

(at paras. 17 – 22):

▪ Reliance in authorities on commercial commonsense and 

surrounding circumstances should not be invoked to 

undervalue the importance of the language of the provision 

in question: the meaning of a provision is most obviously to 

be gleaned from language the parties have chosen – a 

renewed and perhaps timely emphasis on importance of 

the language itself;

▪ The less clear the language / the worse the drafting, the 
more ready a court will be to depart from natural meaning 
of words in question (and vice-versa);
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FURTHER GUIDANCE BY LORD 

NEUBERGER 

IN ARNOLD V BRITTON (CONTD.)

▪ Commercial commonsense is not to be invoked 

retrospectively – only relevant time is date 

contract made;

▪ Court should be very slow to reject natural meaning of 

a provision simply because it appears to be imprudent;

▪ Relevant matrix – only facts known or reasonably 

available to both parties at time contract made;

▪ Court may give effect to what parties would clearly 

have intended where event occurs which was neither 

intended nor contemplated – Aberdeen City Council

(where term implied).

essexcourt.comRichard Siberry QC

DID ARNOLD V. BRITTON 

CHANGE THE LAW?

Did Arnold v Britton alter the guidance on contractual 
interpretation given by Lord Clarke in Rainy Sky? 

▪ A resounding “no” given by Supreme Court in 
Wood v Capita, in which Lord Hodge (with whom 
other JSCs, Lords Neuberger, Mance, Clarke and 
Sumption all agreed) reiterated that contractual 
interpretation is:

▪ A unitary exercise – consideration of what a 
reasonable person would have understood by 
language used read against all relevant surrounding 
circumstances (see Lord Clarke in Rainy Sky, at 
para 21)



21/04/2017

6

essexcourt.comRichard Siberry QC

DID ARNOLD V. BRITTON 

CHANGE THE LAW?

▪ An iterative process – such that it does not matter 
whether one starts with the words and then looks at 
factual background and commercial consequences 
of rival constructions, or vice versa, so long as court 
balances the indications given by each

▪ Adding:

▪ “Textualism and contextualism are not 
conflicting paradigms”

▪ “The recent history of the common law of contractual 
interpretation is one of continuity rather than 
change” (para. 15) – hence the need for so many 
Supreme Court decisions to remind us what the law 
is!

essexcourt.comRichard Siberry QC

BUSINESS COMMONSENSE

AND COMMERCIAL PURPOSE

When is it permissible to use business/commercial 
commonsense as guide to construction, and what are the 
limitations on resort to such considerations?

▪ Ambiguity: Rainy Sky (see also Europa Plus v. Anthracite 
Investments [2016] EWHC (Comm) 437, Popplewell J)

▪ Not to be invoked to undervalue/undermine importance 
of language

▪ Cannot be invoked retrospectively

▪ Natural meaning not to be ignored simply because 
bargain imprudent

▪ Dangers of resort to supposed commercial purpose of 
contract without paying due regard to language used

▪ Contra proferentem – only where an ambiguity (see e.g.
Impact Funding at para.6)
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TESTS FOR IMPLICATION

▪ Classic statement of Lord Simon in BP Refinery (Westenport) Pty. 
Ltd. v. Shire of Hastings [(1977) 180 CLR 266, at 283:

▪ "[F]or a term to be implied, the following conditions (which may
overlap) must be satisfied: (1) it must be reasonable and
equitable; (2) it must be necessary to give business efficacy to
the contract, so that no term will be implied if the contract is
effective without it; (3) it must be so obvious that 'it goes
without saying'; (4) it must be capable of clear expression; (5) it
must not contradict any express term of the contract."

▪ Necessary to give business efficacy or so obvious that it goes 
without saying

▪ Test not diluted by Belize, see:

▪ Marks & Spencer: Lord Neuberger at para. 24; Lord Carnwath at 
para. 66; Lord Clarke at para. 77

essexcourt.comRichard Siberry QC

TESTS FOR IMPLICATION

▪ Note Lord Neuberger’s 6 comments in Marks & Spencer (at para. 21):

▪ Implication not dependent on proof of actual intention/hypothetical answer 
of parties, but on hypothetical answer of notional reasonable people in 
position of parties at time of contracting;

▪ Term not to be implied merely because it appears fair, or because parties 
would have agreed to it if it had been suggested – necessary but not 
sufficient grounds for implication;

▪ Requirements of reasonableness and equitableness probably add nothing 
to other requirements;

▪ Business efficacy and obviousness can be alternatives, but rare to have 
one without the other;

▪ Importance of careful formulation of question when applying officious 
bystander test (see Shirlaw v Southern Foundries [1939] 2 KB 206);

▪ Test not one of absolute necessity, but of business efficacy – “a term can 
only be implied if, without the term, the contract would lack commercial or 
practical coherence.”
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LESSONS?

▪ Construction and implication are different 
processes, governed by different rules, but 
both directed at same goal of discovering what 
contract means

▪ Don’t underestimate primary importance 
of language parties have chosen

▪ Test for implication of terms remains a 
stringent one

▪ Beware of attempting further elaboration of 
well-settled principles
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… or something in between?

RECENT SUPREME COURT
DECISIONS ON REMEDIES

FOR BREACH OF CONTRACT

Philippa Hopkins

essexcourt.com

The key decisions

▪Bunge S.A. v. Nidera B.V. [2015] UKSC 43, [2015] 
2 Lloyd's Rep. 469, [2015] 3 All E.R. 1082

▪Cavendish Square Holding BV v. Makdessi [2015] 
UKSC 67, [2016] A.C. 1172, [2016] 1 Lloyd's Rep. 
55

▪Both concerned (in part) with contractual 
clauses in relation to damages/recoverable loss
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The competing considerations

▪ Freedom of contract

▪ Certainty

▪ “Fairness”/”equity”

▪ The compensatory principle

essexcourt.com

The rule against penalties
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The rule against penalties

▪ Effect of Makdessi:

(1) Penalty rule survives.

(2) Matter of substance, not form.

(3) Rule applies only to clauses regulating consequences of 
breach.

(4) But not limited to provisions requiring payment of a sum of 
money.

(5) Test is not “is the amount payable one imposed in terrorem?” or 
“is it a genuine pre-estimate of loss?” (though these might be 
indicators)

(6) Question is whether the clause is “unconscionable” or 
“extravagant” (per Lords Neuberger and Sumption”) or 
“exorbitant” (per Lord Hodge).

essexcourt.com

The rule against penalties

▪The test is whether the clause:

“is a secondary obligation which imposes a detriment on the 
contract-breaker out of all proportion to any legitimate interest 
of the innocent party in the enforcement of the primary 
obligation”: per Lords Neuberger and Sumption at § 32.

▪ The UKSC recognise that the rule “is an interference with 
freedom of contract” (per Lords Neuberger and Sumption
at § 32) and that it “may… be said against the rule that it 
promotes uncertainty in commercial dealings” (per Lord 
Hodge at § 259).
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The rule against penalties

Scores:

Freedom of contract: 1

“Fairness”: 1

Certainty: 1

Compensatory principle: 0

essexcourt.com

Bunge v. Nidera

GAFTA default clause:

In default of fulfilment of contract by either party, the following provisions shall apply:

(a) The party other than the defaulter shall, at their discretion have the right, after 
serving notice on the defaulter, to sell or purchase, as the case may be, against the 
defaulter, and such sale or purchase shall establish the default price

(b) If either party be dissatisfied with such default price or if the right at (a) is not 
exercised and damages cannot be mutually agreed, then the assessment of damages 
shall be settled by arbitration.

(c) The damages payable shall be based on, but not limited to, the difference between the 
contract price and either the default price established under (a) above or the actual or 
estimated value of the goods on the date of default established under (b) above.

(d) In all cases the damages shall, in addition, include any proven additional expenses 
which would directly and naturally result in the ordinary course of events from the 
defaulter's breach of contract, but shall in no case include loss of profit on any sub-
contracts made by the party defaulted against or others unless the arbitrator(s) or 
board of appeal, having regard to special circumstances, shall in his/their sole and 
absolute discretion think fit.

(e) Damages, if any, shall be computed on the quantity called for, but if no such quantity 
has been declared then on the mean contract quantity and any option available to 
either party shall be deemed to have been exercised accordingly in favour of the mean 
contract quantity.
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Bunge v. Nidera

NYET
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Bunge v. Nidera

▪ Application of principles in The “Golden 
Victory” [2007] 2 A.C. 353 to a one-off sale (as 
opposed to a period contract)

▪ Query whether Golden Victory applied at all, 
given the default clause

▪ Query whether principles of mitigation 
applied, given the default clause
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Bunge v. Nidera

Hamblen, J.:

▪ “I would for my part regard it as very much an open question whether The 
Golden Victory approach would apply in a one off sale of goods contract where 
there is an available market and damages fall to be assessed in accordance with 
the Sale of Goods Act” (§ 55).

▪ “There is no principled reason for cutting across the parties' agreed 
contractual damages scheme. Indeed there is every reason for not so doing, as 
the Board made clear. Keeping to the agreed contractual scheme promotes 
simplicity and certainty” (§ 52).

▪ “…in relation to the mitigation argument, I would further observe that the 
Default Clause itself sets out the required mitigation, either actual (under 
sub-paragraph (a)) or deemed (under sub-paragraph (c))” (§ 56).

essexcourt.com

Bunge v. Nidera

Court of Appeal – Moore-Bick, L.J.:

▪ “… the Default clause is intended to be easily understood and readily 
applied by traders and trade arbitrators alike in a variety of cases whose 
only common feature is that the contract has not been performed. It is 
worded in clear terms, is based on recognised principles and provides the 
commercial certainty that the trade requires” (§ 24).

▪ “… the question is whether by their agreement the parties have established 
a conventional measure of damages which, on one view of the law, was 
more generous than would otherwise apply. In my view the effect of the 
Default clause is quite clear and leaves no room for doubt in that respect”
(§ 25).
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Bunge v. Nidera

Supreme Court (Lord Sumption, Lord Toulson):

(1) Golden Victory upheld.

(2) Golden Victory does apply to one-off contracts.

(3) Default clause did not preclude application of either 
Golden Victory principles or rules of mitigation.

essexcourt.com

Bunge v. Nidera

Lord Sumption:

“26. ...A damages clause may be assumed, in the absence of clear words, not to 
have been intended to operate arbitrarily, for example by producing a result 
unrelated to anything which the parties can reasonably have expected to 
approximate to the true loss.

27. The second preliminary observation is that such clauses are not necessarily 
to be regarded as complete codes for the assessment of damages. A damages 
clause, like any other contractual provision, is conclusive of the matters with 
which it deals. It may also implicitly exclude considerations which, although 
not directly within its scope, cannot be applied consistently with its terms. But 
it is a question of construction whether the mere fact that it deals with damages 
means that it must have been intended to do so exhaustively, thereby impliedly 
excluding any considerations which it has not expressly addressed. To treat a 
damages clause as a complete code in this all-embracing sense is to tax the 
foresight of the draftsman in a way which is rarely appropriate unless the 
alternative is to undermine the coherence or utility of the clause.”
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Bunge v. Nidera

“35. This result seems to me to be consistent with principle. The alternative 
is to allow the clause to operate arbitrarily as a means of recovering what 
may be very substantial damages in circumstances where there has been no 
loss at all. In the present case, the sellers jumped the gun. They repudiated 
the contract by anticipating that the Russian export ban would prevent 
shipment at a time when this was not yet clear. But fortunately for them 
their assumption was in the event proved to have been correct. The ban 
would have prevented shipment when the time came. The buyers did 
nothing in consequence of the termination, since they chose not to go into 
the market to replace the goods. They therefore lost nothing, and the 
arbitrators should not have felt inhibited from saying so.”

essexcourt.com

Bunge v. Nidera

Where does that leave us?

▪ What sort of “supervening events” will count?

▪ What if the “supervening event” means that the contract will not be 
completely unperformed but that the “real loss” will be reduced?

▪ Which clauses will operate to exclude the Golden Victory and 
mitigation rules and which will not?

▪ How far can mitigation encroach?

▪ How much more litigation can we expect from all this?
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Bunge v. Nidera

Scores:

Freedom of contract: 0?

“Fairness”: 2

Certainty: -1

Compensatory principle: 2

essexcourt.com

Other decisions (and more 
fun to come)

▪ Lowick Rose LLP v. Swynson Ltd. [2017] UKSC 
32: collateral benefits and mitigation

▪ The “New Flamenco”: Fulton Shipping Inc. v. 
Globalia Business Travel SAU [2015] EWCA Civ
1299: also on collateral benefits and mitigation; 
argued with Lowick Rose; judgment awaited

▪ Morris-Garner v. One Step Support Ltd. [2016] 
EWCA Civ. 180: Wrotham Park damages; 
judgment awaited
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ANTI-ORAL VARIATION 

CLAUSES AND EXCLUSION 

CLAUSES

Professor Ewan McKendrick QC

3 Verulam Buildings and 

University of Oxford

Entire Agreement; Amendment: This

Agreement, which includes the Appendices

hereto, is the only agreement between the

Parties relating to the subject matter hereof.

It can only be amended by a written

document which (i) specifically refers to the

provision of this Agreement to be amended

and (ii) is signed by both Parties.

Globe Motors Inc v TRW Lucas Varity Electric 

Steering Ltd [2016] EWCA Civ 396; 168 Con LR 

59



24/04/2017

2

The authorities

• United Bank Ltd v Asif, unreported, 11 

February 2000

• World Online Telecom Ltd v I-Way Ltd 

[2002] EWCA Civ 413

• Was the Court of Appeal bound by either 

decision or was it entitled to decide the 

issue itself as a matter of principle?

• But the analysis was all obiter.

The reasons for giving effect to 

such clauses
• Promotion of certainty.

• Avoidance of false and frivolous claims.

• The advantages for large organisations.

• The analogy with statute.

• Freedom and sanctity of contract.
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The reasons for not giving effect 

to such clauses
• Freedom of contract and sanctity of 

contract.

• The analogy with statute is not convincing.

• The unfairness which may arise where the 

parties have acted on the basis that the 

oral variation was effective.

MWB Business Exchange Centres Ltd v Rock 

Advertising Ltd [2016] EWCA Civ 553; [2016] 3 

WLR 1519

This licence sets out all of the terms as

agreed between MWB and the licensee. No

other representations or terms shall apply or

form part of this licence. All variations to this

licence must be agreed, set out in writing

and signed on behalf of both parties before

they take legal effect.’
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The reasons for the decision

• Would require a ‘very powerful reason’ not to follow 

Globe Motors.

• ‘Party autonomy’ - parties retain the freedom to vary or 

to discharge agreements into which they have entered.

• ‘those who make a contract, may unmake it.  The 

prohibition which forbids a change, may be changed like 

any other….Whenever two men contract, no limitation 

self-imposed can destroy their power to contract again’ 

(Cardozo J in Alfred C Beatty v Guggenheim Exploration 

Co (1919) 225 NY 380, 387-388.

The effect of the clause 

• Increase the burden of proof so that ‘strong evidence’ is 

required to prove the existence of the oral agreement 

(Spring Finance Ltd v HS Real Company LLC [2011] 

EWHC 57 (Comm), [57]).

• Rejected in Globe Motors at [104] and MWB at [28]. 

• No change in the burden of proof (‘there can be an oral 

variation…. notwithstanding a clause requiring written 

modifications, where the evidence on the balance of 

probabilities establishes such variation was indeed 

concluded’: Energy Venture Partners Ltd v Malabou Oil 

& Gas Ltd [2013] EWHC 2118 (Comm), [273] per Gloster 

LJ). 
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The effect of the clause

• Purely oral variation and no written evidence (per Moore-

Bick LJ in Globe Motors at [120] when he observed that 

such clauses may have practical utility ‘if only because it 

is likely to raise in an acute form the question whether 

the parties who are said to have varied the contract 

otherwise than in the prescribed manner really intended 

to do so.’

• Variation supported by written evidence but that 

evidence does not satisfy the requirements of the clause

Zvi Construction Co Ltd v The University of Notre Dame 

(USA) in England [2016] EWHC 1924 (TCC); [2016] BLR 

604

• Clause 24

• No modification, alteration or waiver of any 

of the provisions of this agreement, except 

as otherwise provided in this agreement, 

shall be effective unless it is in writing and 

signed by or on behalf of the party against 

which the enforcement of such 

modification, alteration or waiver is sought.
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Points to note

• The issue is fact sensitive

• The question has to be decided on a balance of probabilities

• A relevant factor is that the parties have agreed a specified manner 

in which their contract can be varied or modified.

• Nothing to suggest that parties must have directed their minds to the 

relevant clause or that they must have intended to modify, alter or 

waive the terms of the agreement or the non-variation clause in 

particular. 

• What must be determined by the Court is whether, by their actions, 

words or conduct they must be taken to have intended to modify or 

alter or waive a term of the Development Agreement, bearing in 

mind that they agreed to the terms of Clause 24 in the first place. 

CISG Article 29(2)

• A contract in writing which contains a 

provision requiring any modification or 

termination by agreement to be in writing 

may not be otherwise modified or 

terminated by agreement.  However, a 

party may be precluded by his conduct 

from asserting such a provision to the 

extent that the other party has relied on 

that conduct.
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UNIDROIT Principles of International 

Commercial Contracts Article 2.1.18

• A contract in writing which contains a 

clause requiring any modification or 

termination by agreement to be in a 

particular form may not be otherwise 

modified or terminated.  However, a party 

may be precluded by its conduct from 

asserting such a clause to the extent that 

the other party has reasonably acted in 

reliance on that conduct.

Transocean Drilling UK Ltd v Providence Resources plc

[2016] EWCA Civ 372, [2016] 2 Lloyd’s Rep 51

• Clauses 18-20 of the contract contained ‘a complex 

series of indemnities’ which ‘allocated losses arising 

from or relating to the performance of the contract 

between the two parties, in the main regardless of 

cause.’ 

• Clause 20 contained mutual undertakings by the parties 

to indemnify each other against, and hold each other 

harmless from, its own consequential loss.

• The issue between the parties was whether the losses in 

respect of which the defendant sought recovery fell 

within the definition of consequential loss in the contract.
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The interpretation of Clause 20

• Clause 20 was not ‘a simple exclusion clause.’

• It had ‘certain characteristics’ which differed from 

‘a typical exclusion clause’ by which a 

commercially stronger party seeks to exclude or 

limit liability for its own breaches of contract. 

• The parties were of equal bargaining power.

• The parties had ‘entered into mutual 

undertakings to accept the risk of consequential 

loss flowing from each other’s breaches of 

contract.’ 

The contra proferentem rule

• The trial judge had been wrong to invoke 

the contra proferentem principle in 

reaching his decision.

• The meaning of the disputed clause was 

held to be ‘clear’.

• The principle applies to a term which is 

‘one-sided’ whereas clause 20 favoured 

‘both parties equally’ and they were both 

of ‘equal bargaining power.’ 
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The future of the contra 

proferentem rule
• A rule of last resort or last refuge: BNY Mellon Corporate 

Trustee Services Ltd v LBG Capital No. 1 plc [2016] 

UKSC 29, [53].

• Only to be invoked in cases of genuine ambiguity 

(Impact Funding Solutions Ltd v Barrington Support 

Services Ltd (AIG Europe Ltd, Third Party) [2016] UKSC 

57, [6]).

• What is to be done in cases of ambiguity: invoke the 

contra proferentem rule or adopt the most commercially 

sensible conclusion? Is the rule only to be applied when 

the ordinary principles of interpretation have been 

applied and the ambiguity has not been resolved? (Hut 

Group Ltd v Nobahar-Cookson [2016] EWCA Civ 128).

The presumption against giving 

up valuable rights
• Gilbert-Ash (Northern) Ltd v Modern Engineering 

(Bristol) Ltd [1974] AC 689 distinguished.

• ‘Any presumption that parties to a contract do 

not intend to give up their right to claim damages 

for breach of contract must…give way to the 

language of the contract.’ 

• The need for clear words.
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The importance of freedom of 

contract
• No part of the function of the court to re-shape the 

contract in order to render it fairer.

• The task of the court is to give effect to the intention of 

the parties and that will generally be done by giving to 

the words they have used their natural and ordinary 

meaning.

• No reason in principle why commercial parties should 

not be free to embark on a venture of this kind on the 

basis of an agreement that losses arising in the course 

of the work will be borne in a certain way and that neither 

should be liable to the other for consequential losses, 

however they chose to define them.
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How clients love and hate 

Exclusion/Limitation/ 

Liquidated Damages Clauses

Contents

• Introduction

• Example 1: "Surely That Can’t Be Right"

• Example 2: "Stuck In The Middle"

• Example 3: "Penalties Please "

• Conclusion
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Introduction

Transocean v Providence, Court of Appeal 2016

Argument, John Mc Caughran QC – “no legal content”

Answer, Moore-Bick L.J.

party autonomy and principle of freedom of contract

Introduction

Clients say

“We love knowing our maximum exposure”

Clients say

“We hate not recovering our losses caused by the stupidity 
of our counterparties”
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Surely That Can't Be Right

Surely That Can't Be Right

Extract from Knock For Knock Clauses

"Neither party shall be liable to the other for any 
consequential damages whatsoever 

arising out of or in connection with the performance or 
non-performance of this Charter Party, 

and each party shall protect, defend and indemnify the 
other from and against all such claims..." 
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Definition

“Consequential damages”

shall include, but not be limited to, loss of use, loss of 
profits, shut-in or loss of production and cost of insurance,

whether direct or indirect or not foreseeable at the date of 
this Charter Party."

direct

Surely That Can't Be Right

or indirect

Stuck In The Middle

Hypothetical Background

• Rig refurbishment contract.

• Refurbishment to comply with the agreed specification.

Specification:

“The rig should be painted in Owner’s corporate colours:
Sunflower Yellow."



24/04/2017

5

Stuck In The Middle

Stuck In The Middle

Head Contract 

Clause 2:

“The Contractor shall execute the work with all due care
and diligence and with the skill to be expected of a
reputable experienced contractor…"
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Stuck In The Middle

Sub Contract 

Clause 12:

"The SUBCONTRACTOR warrants and guarantees that it
has performed and shall perform the Work in accordance
with the provisions of the SUBCONTRACT and the work
will be free from defects".

Stuck In The Middle

Sub Contract

Clause 20:

"SUBCONTRACTOR’S maximum cumulative overall
limitation of liability shall not exceed 75% of the
PURCHASE ORDER price,

even where it is alleged or is established that
CONTRACTOR’S loss arose from SUBCONTRACTOR’S
default, negligence, misconduct, non performance or any
other cause whatsoever.

This limitation shall not only apply in contract, but also in
tort”.
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Stuck In The Middle

Possible outcome

Owner Contractor Sub-Contractor

75% of 
Repainting 
costs

Repainting 
costs in full

Penalties Please

HSE Compliance Clause

“Any breach by CONTRACTOR of CLIENT’S health and safety
policies

and/or

Any breach by SUBCONTRACTORS of CLIENT’S health and
safety policies

Shall be an Event of Termination”
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Penalties Please

INSERT PICTURE OF DIRTY KITCHEN

Penalties Please
Solution Agreed

Where there are any breaches by CONTRACTOR or
SUBCONTRACTOR of CLIENT’S health and safety policies

which are not rectified within 14 days of receiving notice
of any such breaches

CONTRACTOR shall pay $50,000 to CLIENT for each and
every breach.
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Conclusion

Clients say

“Exclusions and limitations are good for our business”

“So long as we can claim for all of our losses”
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PROFESSIONAL PRACTICE 

Philippa has a broad and varied commercial dispute resolution practice. She acts and advises both in court 

proceedings and in arbitration, and has appeared before a wide variety of courts (including the Court of 

Appeal) and arbitration tribunals. Philippa is equally happy acting alone or as part of a team, and appears 

regularly both as a junior on very substantial cases and as sole counsel. She has extensive experience of 

heavy and complex cases in the Commercial Court and in arbitration, and of applications for interim relief. 

Her work is largely international in nature, often involving complex private international law issues. She has 

a particular interest and expertise in shipping matters. 

Recognised annually by the leading legal directories, clients have described Philippa as “an outstanding 

advocate, who is very sharp and tends to frighten the opposition with her intellect and drive”, “a silk in all 

but name”, “highly intelligent, very proactive, and cuts straight to the crux of the matter” and “fabulous – 

at the top of her game”. 

As well as her advocacy and advisory work, Philippa sits regularly as an arbitrator. 

EXAMPLES OF RECENT CASES 

Recent cases, which are typical of Philippa’s practice, include the following: 

• Pan Oceanic Chartering Ltd. v. UNIPEC UK Co. Ltd. [2016] EWHC 2774 (Comm): successfully 

defended claim by shipbroker for damages in tort arising from long-term COA 
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• Libero Commodities S.A. v. Alexandre Augustin [2015] 2 Lloyd’s Rep. 372: arbitration appeals, 

time limits 

• ADM Asia-Pacific Trading PTE Ltd. v. PT Budi Semesta Satria [2017] Lloyd’s Rep. Plus 1: anti-

suit injunctions, delay 

• Euroil Ltd. v. Cameroon Offshore Petroleum SARL [2014] EWHC 52 (Comm), [2014] EWHC 215 

(Comm): setting aside of injunction relating to performance of joint operating agreement for 

Cameroon gas field 

• Cottonex Anstalt v. Patriot Spinning Mills Ltd. [2014] 1 Lloyd’s Rep. 615: scope of, and limits on, 

appeals under section 69 of the Arbitration Act 1996 

Presently acting in a substantial Commercial Court dispute relating to the early termination of an 

agreement for the purchase of multiple Airbus aircraft. 

Currently acting for the yard in an arbitration between shipbuilder and purchaser relating to alleged 

defects in a superyacht. 

ARBITRATION & RELATED COURT APPLICATIONS 

Philippa has been involved in a wide range of domestic and international arbitrations (including ICC and 

LCIA arbitrations), and in related court applications.  

Philippa also regularly acts as an arbitrator; she has accepted appointments under the auspices of the 

ICC, the LCIA and the LMAA, as well as in ad hoc arbitrations. She sits both as a sole arbitrator and as 

part of a panel. 

 

COMMERCIAL DISPUTE RESOLUTION 

Philippa acts and advises in a wide range of general commercial disputes. Her practice includes 

injunctive work, including freezing orders and anti-suit injunctions, and commercial fraud. She has 

experience of dealing with public international law issues, such as state immunity, in the context of 

commercial litigation. She regularly acts in disputes involving both domestic and international sales of 

goods, and has been involved in a number of disputes concerning the sale and supply of computer 

software.  

 

CONFLICT OF LAWS & PRIVATE INTERNATIONAL LAW 

This is a particular interest. Philippa advises regularly in relation to conflicts of law issues, especially 

jurisdictional issues, including anti-suit injunctions.

ENERGY & NATURAL RESOURCES 

Philippa is familiar with, and has advised in relation to, a wide variety of upstream and downstream oil and 

gas contracts, as well as contracts for the hire/charter of drilling rigs, FSPOs and support vessels. She 

recently acted in a major dispute involving a West African production sharing contract (see Euroil Ltd. v. 

Cameroon Offshore Petroleum SARL [2014] EWHC 52 (Comm)). 
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INSURANCE & REINSURANCE 

Philippa is recommended as a “tier 1” junior by the Legal 500 directory in this field. She appears in a wide 

variety of marine and non-marine insurance and reinsurance disputes, both in court and arbitration.  

 

INTERNATIONAL TRADE, TRANSPORT & COMMODITIES 

Philippa acts and advises regularly in relation to disputes concerning international sales of goods (including letters 

of credit). She acts and advises in proceedings in court and arbitration, including trade arbitrations (e.g. GAFTA, 

FOSFA) and has (unusually) appeared before the FOSFA Board of Appeal. Philippa has advised in disputes 

relating to the Commercial Agents Regulations, and has acted and advised in disputes relating to the CMR 

Convention.  

 

MEDIA, ART, ENTERTAINMENT 

Philippa has considerable experience in this field. Instructions have included: 

• acting for a French TV channel in a dispute relating to a joint venture for activities in a different EU state;  

• acting for an art collector in relation to claims advanced by and against a prominent dealer; 

• acting for a well-known TV channel in dispute with a sales house over an airtime sales agreement; 

representing the owners of modern art destroyed in a London warehouse fire; 

• acting for a literary agent in a contractual dispute with a rival agency; 

• representing a London auction house holding artefacts the subject of a title dispute 

PROFESSIONAL NEGLIGENCE 

Philippa is regularly asked to advise in connection with, in particular, solicitors’ negligence and insurance 

brokers’ negligence claims. She was the junior counsel for the successful underwriters at the trial in Aneco 

Reinsurance Underwriting Ltd. v. Johnson & Higgins Ltd. [1998] 1 Lloyd’s Rep 565. She is currently acting 

for former clients of a major City firm in relation to professional negligence claims arising out of advice 

given by that firm. 

 

SHIPPING & ADMIRALTY 

This is one of Philippa’s core practice areas. She is identified as amongst the leading juniors in this area in 

both the Chambers directory and in the Legal 500 (as a “tier 1” junior).  

As well as appearing regularly in court on shipping cases, Philippa appears in many LMAA and ad-hoc 

shipping arbitrations (she is a Supporting Member of the LMAA), and advises in relation to a wide range of 

bill of lading, charterparty and related disputes. She has considerable experience in dealing with complex 

technical issues. Recent instructions have included: 

• acting in an LMAA arbitration involving issues of economic duress; 

• representing charterers in a dispute relating to the lengthy detention of a vessel; 

• various cargo damage claims. 
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Philippa’s shipping practice also includes acting in ship sale and shipbuilding disputes, mostly in arbitration. 

Recent instructions include: 

• acting for buyers in relation to a claim for rescission of a ship sale and purchase agreement for 

misrepresentation; 

• a dispute relating to the provision of refund guarantees in a ship sale contract. 

 

CAREER 

 

Called to the Bar in 1994 by the Middle Temple 

Joined Essex Court Chambers as a pupil in October 1994 

Became a tenant at Essex Court Chambers in October 1995 

Before joining Chambers, Philippa was a law lecturer at Merton College, Oxford from 1993-  

1994. 

Philippa worked as a research assistant at the Law Commission in the summer of 1994. Her 

work there was published as Parliamentary Procedures and the Law Commission — A 

Research Study, (Law Commission, November 1994).  

Philippa assisted Lord Woolf and Sir William Blair in the preparation and drafting of new legislation for 

the Qatar Financial Centre, and the establishment of the Qatar Financial Centre Civil and Commercial 

Court. 

Philippa is the co-author of Colman, Lyon & Hopkins: The Practice and Procedure of the Commercial 

Court (6 edn.) and is a contributing editor to Arnould’s Law of Marine Insurance and Average. 

She is a member of the Commercial Bar Association (COMBAR), LCIA Young International 

Arbitrators Group, the London Common Law and Commercial Bar Association, the British Insurance 

Law Association and the London Maritime Arbitrators Association (Supporting Member). 

EDUCATION 

1993 Merton College, Oxford: BCL – Distinction 

1992 Merton College, Oxford: BA, Jurisprudence – First Class (ranked joint first in the 

university) 

 

AWARDS 

1994 Eldon Law Scholarship, awarded annually to the most promising Oxford gradate intending to 

practise at the Bar 

1993 University of Oxford: Martin Wronker Prize (jointly) for the best overall performance in the year in 

Jurisprudence Final Honour Schools (University final exams) 

1991 Middle Temple: Queen Mother’s Scholarship 

1990 Merton College, Oxford: Postmastership (scholarship) 



Professor Ewan McKendrick QC (Hon) is Registrar and Professor of English
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He holds an LLB from the University of Edinburgh and a BCL from the University of
Oxford, and was called to the Bar in 1998. He is a barrister at 3 Verulam Buildings, a
Master of the Bench at Gray's Inn and was made a QC (Honoris Causa) in 2015. His
teaching and research interests are in commercial law, contract law and tort law and
he has published widely in these areas. He is an editor of Chitty on Contracts and has
written a textbook on Contract Law, published by Palgrave and which is currently in
its 12th edition, and a text, cases and materials book on Contract Law, the 7th edition
of which was published in 2016. He served as Chair of the Board of the Law Faculty
at Oxford from 2004 to 2006 and was Pro-Vice-Chancellor (Research) from 2006 to
2008 and then Pro-Vice-Chancellor (Education, Academic Services and University
Collections) until the end of 2010.

As Registrar, Professor McKendrick is the head of University Administration and
Services (UAS) (consisting of 15 sections, which include Legal Services, Academic
Services, Student Admissions, Finance Division, Personnel and Research Services). He
is also the principal adviser on strategic policy to the Vice-Chancellor and Council.

Before taking up his Professorship at Oxford, Professor McKendrick taught at a
number of institutions, including the University of Essex, the London School of
Economics and University College London.
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TONY CONCAGH

Partner – Stephenson Harwood LLP

After graduating from the University of Southampton, Tony worked as a
research assistant for the Institute of Maritime Law before qualifying as a
solicitor in 1992 with Holman Fenwick and Willan. In 25 years of practice
he has been involved in a wide variety of shipping cases ranging from
charterparty and cargo damage disputes, through to collision, salvage and
marine insurance issues.

Tony became a partner at Stephenson Harwood in 2002. Since then he has
predominantly focussed on advising and representing clients in the oil
exploration and development, marine construction and more recently the
offshore renewables industries. He was recently described by Chambers and
Partners Guide to UK Solicitors as a "real heavyweight in the offshore field
with some excellent long-standing clients."

He has represented clients in the High Court and Arbitration on disputes
relating to ship and rig building, drilling and exploration, offshore supply,
heavy lift projects, transportation and installation, subsea pipe and cable
laying projects, engineering and construction for oil and gas production
systems and windfarm projects in UK waters.

He is a frequent speaker at BIMCO sponsored training sessions on their
offshore suite of contracts, including Supplytime, Towcon, Heavycon and
Heavyliftvoy.
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