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Introduction: 
The Corporate Manslaughter and Corporate Homicide Act 2007 comes 
into force on 6th April 2008 and will apply to all body corporates. 
 
A conviction under the Act as a result of gross negligence of senior 
management can lead to unlimited fines, publicity and remedial orders. 
The Act applies to UK flag Vessels and all Vessels in UK waters. 
 
This seminar will examine the scope of the Act, the threshold for a 
conviction, the effect of such proceedings upon insurance and limitation 
and personal injury claims. It will also contrast these issues with the US 
experience to put the Act into context. 
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Corporate Manslaughter: the 2007 Act and its significant impact. 
 
It is estimated that globally more people die each year at work or as a consequence of 
corporate error than are killed in wars.  In the UK alone, more than forty thousand people 
have been killed in work related circumstances during the last ten years.   
 
From 6th April 2008, and for the first time in over six hundred years, companies 
responsible for causing death by gross management failings will themselves be guilty of 
manslaughter, not as the by product of the gross negligence of one of their directing 
minds, but as statutory felons themselves.  This will at a stroke introduce over two 
million potential new UK corporate clients into the criminal justice system. 
 
The key elements of the Act are that : 
 
 * It dispenses with the need to find a controlling or directing  mind that is also personally 
guilty of manslaughter; 
 
 * It massively reduces the scope of crown immunity that formerly existed. 
 
The evolution of the law of corporate criminal liability. 
  
 The old law in relation to corporate killing required the prosecution to identify a 
“directing mind” at a senior level in the company in whom could be established not just 
the embodiment of the decisions of the company but also its actions. 
 
Tesco v Nattrass : [1972] AC 153 
 
Efforts were unsuccessfully made by prosecutors to apply to criminal proceedings the 
approach adopted by the Restrictive Trade Practices Courts. This enabled the court, when 
contemplating the imposition of (very severe) civil penalties upon companies engaged in 
anti-competitive practices, to adopt a test of purposive consequence : was the action 
carried out by the employee, at whatever level of seniority, intended to bind and benefit 
the company ? 
 
Director General of Fair Trading v Pioneer Concrete (UK) Ltd [1994]  3 WLR 1249 
 
Further attempts were made to widen the net of criminal liability by endeavouring  to 
persuade the Criminal Courts to aggregate the various individual pieces of negligence for 
which many operatives might have been responsible so as to fix the company with that 
collective guilt. This too was rejected by the Courts who, for the purposes of proving 
corporate criminal guilt, required satisfaction of the existing test of “directing mind and 
will”. 
 
 As a result, the larger the company and the more complex its management structures, the 
harder it was to identify a particular “directing mind” who had himself or herself acted in 
a grossly negligent – and therefore personally criminal -  way.  Consequently, since 1992,  
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only seven companies have ever been successfully prosecuted for manslaughter and all of 
those were small companies.  The high profile prosecutions of the large companies have 
recorded a litany of failure: the Herald of Free Enterprise disaster in 1987, the Southall 
rail disaster in 1997, the gas explosion at Larkhall in 1999, the Paddington rail crash in 
1999 and some twenty-seven others since 1996.  
 
 The Corporate Manslaughter Act 2007 has been enacted to deal with this problem and to 
bring home corporate homicide charges against companies whose safety management 
systems fall grossly below the duties of care they owe.   
 
By s.20 of the Act the Common Law offence of gross negligence manslaughter for 
corporations is abolished. 
 
The offence.
 
Section 1 makes “an organisation” guilty of corporate manslaughter if “the way in 
which its activities are managed or organised (a) causes a person’s death, and (b) 
amounts to a gross breach of a relevant duty of care owed by the organisation to the 
deceased”.  “Organisation” is defined as (and only as) a corporation, a police force, a 
partnership/trade union/employers association that is an employer and the government 
and non government departments listed in Schedule 1 to the Act.  The Schedule contains 
a long list of such bodies and includes the Crown Prosecution Service which raises the 
intriguing prospect of the Director of Public Prosecutions having to give consent for his 
own prosecution [s.17]. 
 
“Corporation” includes any body corporate, wherever incorporated [s.25].  This means 
that the suggestion made by some commentators in the press, that the levels of fines for 
corporate manslaughter might drive the head offices of UK corporations abroad, is 
unfounded.  A company would be guilty of manslaughter and justiciable in England and 
Wales if the death occurred here as a result of the gross breach of a relevant duty of care 
owed by that company to the  deceased. 
 
 It would make no difference that the company responsible for the death was incorporated 
in Panama.  Limited Liability Partnerships created under the Limited Liability 
Partnerships Act 2000 (LDP’s and MDP’s) are covered because they are bodies 
corporate.  The Act does not however apply to corporations sole, thus the Archbishop of 
Canterbury is excluded. 

Other partnerships are only covered by the Act if they employ people.  Partnerships 
covered by the Partnership Act 1890 and limited partnerships covered by the Limited 
Partnership Act 1907, if they employ people, are included in s.1(2)(d).  Partnerships that 
do not do not amount to a separate legal identity are also covered [s.14] in which case the 
proceedings are to be brought in the name of the partnership and not in the name of any 
of the members of the partnership.   

Again, liability will only fix in partnerships that employ people.  It would appear 
therefore that a partnership with no employees could not be prosecuted for corporate 
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manslaughter for causing the death of a person by the gross breach of a duty of care.  In 
practice however in such circumstances it would usually be relatively straightforward to 
fix liability in the individual responsible for the death. 

Importantly, an organisation is only guilty of corporate manslaughter “if the way in 
which its activities are managed or organised by its senior management is a substantial 
element in the breach” of the duty of care [s.1(3)].   

“Senior  management” means those persons who play significant roles in “(i) the 
making of decisions about how the whole or a substantial part of [the organisation’s] 
activities are to be managed or organised, or (ii) the actual managing or organizing of 
the whole or a substantial part of those activities” [s.1(4)(c)].  

 This means that management failure is at the heart of the new offence.   

Companies that have safe operating systems and promulgate and manage those systems 
ought not to fall foul of the law and certainly would not do so just because of the 
momentary negligence of an individual operative unless that negligence was directly 
attributable to some systemic failure. 

Even where the working processes and conditions may not prove to be wholly safe, the 
test for   corporate manslaughter requires the conduct to amount to a breach of the duty of 
care which  fell “far below what can reasonably be expected of the organisation in the 
circumstances” [s.1(4)(b)].   

This preserves the essential test of liability identified by the House of Lords in R v 
Adomako [1995 1 AC 171.  The three questions identified in Adomako are : (i) was the 
defendant in breach of duty ? (ii) if so, did the breach cause the death ?  (iii) was the 
breach of such a degree as to be gross negligence and thereby characterized as criminal? 

Thus it is not mere negligence therefore that will attract criminal sanction under the Act; 
such negligence is actionable in the civil courts, only negligence so gross as to amount to 
criminal negligence will result in conviction. 

Because the offence concentrates upon management failure, systemic failure leading to a 
gross breach of duty, a question arises as to whether liability under the Act could be 
avoided by delegation.  If the board of a company delegated its safety systems to an 
outside company that specialised in installing and running safe systems of work could 
that delegation result in the company escaping liability?  The government believes that 
the answer to this question is no but the Act does not say so.  There is no clause 
preventing the delegation of legal responsibility for safety management issues. 

The issue would be whether delegation meant dereliction. The Home Office does not 
exclude liability for breaches of duty by prison officers engaged by private firms to 
transport of detain prisoners.  It may, however, make action against the Home Office 
harder to prove to conviction (if and when the sections concerning prisons are brought 
into force) if it can be shown that the supervision carried out by the Home Office of the 
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safety management systems employed by its sub-contractor were habitually of a very 
high standard. 

 A company that delegated such safety management issues perhaps could only be 
prosecuted for a subsequent death if the decision or process that lead to such delegation 
was itself grossly in breach of a duty of care.   

It might be very difficult to criticise a company for outsourcing its safety management to 
a specialist company.  On the other hand a company that failed to monitor the 
performance of that specialist company might be said to have acted negligently by 
willfully thereafter shutting its eyes to the safety issues.   

From the public interest perspective, as opposed to the political village,  it may not really 
matter which of the two companies is prosecuted for the death (assuming that the 
specialist safety company is “an organisation” covered by the Act). 

 

The relevant duty of care.

The Act only applies to “relevant duties of care”.  Not all duties of care are covered by 
the Act and the relevant duties of care do not apply equally to all organisations.  This is to 
cover organisations such as National Health Service trusts, the army and other public 
functions so as to limit the extent of their liability.   

Concerns in relation to organisations such as those  lead to the delay in the passage of the 
Act and the limitation of liability in that regard was the trade off exacted for the passing 
of the Act.  The “relevant duty of care” is defined in terms of the law of negligence.    

 The relevant duties of care are as follows: 

s.2(1)(a): A duty owed to the organisation’s employees or those working for it or 
performing services for it. 

s.2(1)(b): A duty owed as occupier of premises. 

s.2(1)(c): A duty owed in respect of the supply of goods or services, or in 
connection with any construction or maintenance operations, or in 
connection with “any other activity on a commercial basis”, or in 
connection with the use or keeping of any plant, vehicle or other thing. 

s.2(1)(d): A duty owed to someone in custody or secure accommodation or who is 
being transported in pursuance of prison escort arrangements or who is a 
detained patient, and that person is someone for whose safety the 
organisation is responsible. 

It is clear therefore that as a result of s.2(1)(c) all activities of a commercial nature are 
caught by the Act.   
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The following sections (ss.3-7) exempt various organisations from the full scope of s.2 in 
various ways.  Further, the Act in so far as it relates to the prison service and to duties of 
care in respect of prisoners, was not brought into force with the rest of the Act on 6th 
April 2008.  No date has been published for when those provisions will be in force. 

All the duties of care that exist under the law of negligence will apply to those activities 
conducted on a commercial basis covered by s.2(1)(c).  It would appear therefore that the 
full range of negligence is covered by the Act.   

This includes those areas of negligence where the Common Law has been replaced by a 
Statute such as the Occupiers Liability Acts 1957 and 1984 and the Defective Premises 
Act 1972.  The Act does not however cover the full range of negligence where the 
activity being carried out is not on a commercial basis.  Employer’s and occupier’s 
liability will be covered in such cases but not the wide range of negligence covered by 
s.2(1)(c).  This is deliberate so as to exclude from such liability those public bodies 
performing activities for the benefit of the community or the policy making decisions of 
central government such as the setting of regulatory standards. 

The Act makes clear that whether a particular organisation owed a duty of care to the 
deceased is a question of law and “the judge must make any findings of fact necessary to 
decide that question” [s.2(5)].   

This is a critical section of the Act.  The prospect of successfully defending a prosecution 
on the basis that the duty of care was not breached will be slim -  the person died.   

The cases in which it might be possible to argue that the breach of the duty did not cause 
the death will be rare since the chain of causation is seldom broken by an intervening act.   

Once a judge has ruled that the organisation owed a relevant duty of care to the victim,  
the only remaining questions for the jury will be whether the victim died as a result of the 
breach, whether the breach was gross and whether the breach was as a result of the 
organisational failures of senior management.   

In order to determine the issue of  the existence of the relevant duty of care, the judge 
must resolve the appropriate issues of fact.  Such issues of fact will be right at the heart of 
the case since what the victim and the organisation were doing at the time of the incident 
resulting in death will be the central facts in the case.   

By resolving the factual question as to whether what was happening at the time of the 
incident gave rise to a relevant duty of care to the victim on the part of the organisation 
the judge will effectively have resolved the central facts upon which the jury will decide 
whether the breach of the duty was gross. 

The government has recognised that decisions about such questions of fact are “usually 
for the jury” [Explanatory Notes to Corporate Manslaughter…Act 2007 ISBN 
9780105619079] but considers that “The questions of fact that the judge will need to 
consider will generally be uncontroversial and in any event will only be decided by the 
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judge for the purposes of the duty of care question.  If they otherwise affect the case, they 
will be for the jury to decide”.   

Given the diverse and complex nature of the relationships between the myriad different 
organisations covered by the Act and their employees, sub-contractors, sub-contractor’s 
employees, customers, facility users and general passers by, to suggest that the questions 
in relation to the existence of a duty of care will “generally be uncontroversial” is little 
short of extraordinary.  To consider that such questions of fact would not ordinarily 
“otherwise affect the case” is, it would appear, to misunderstand the nature of a criminal 
trial.  For both the judge and the jury to be separately responsible for making findings as 
to the same facts is likely to give rise to problems where different conclusions as to those 
facts are reached.  

What therefore happens to the findings of fact made by the judge?  He cannot direct the 
jury to accept his findings of fact he can only direct them that as a matter of law he has 
found there to be a relevant duty of care.   

The possibility therefore plainly exists for the jury to find core facts to be different to 
those upon which the judge has ruled there to be a relevant duty of care, not by revisiting 
the question as to whether there was a duty of care but in deciding whether the breach of 
that duty of care was gross.  The jury might in law therefore have to return a verdict of 
guilty notwithstanding that they disagreed with the finding of fact upon which the ruling 
as to the existence of the duty was based.  The jury would be bound to follow the judge’s 
ruling in law that the company owed a duty to the passengers even though on the basis of 
the facts as they had found them to be the company did not. 

Evidence of the corporate attitude, policies and practices. 

The overlap between these two central issues is highlighted by s.8 of the Act.  The 
section applies where “(a) it is established that an organisation owed a relevant duty of 
care to a person, and (b) it falls to the jury to decide whether there was a gross breach of 
that duty” [s.8(1)].   

The section requires that the jury “must” consider whether the evidence shows that the 
organisation failed to comply with any health and safety legislation that relates to the 
alleged breach and if so how serious the failure was and how much of a risk of death it 
posed [s.8(2)].   

The jury “may also” consider the extent to which the evidence shows that there were 
attitudes, policies, systems or accepted practices that were likely to have encouraged any 
failure to comply with any health and safety legislation or to have produced tolerance of 
such failure and may have regard to any health and safety guidance relating to the alleged 
breach [s.8(3)].  

The question as to whether the breach of the duty was gross when compared to the health 
and safety legislation and the practices or attitudes in relation to it will of necessity cover 
the same factual ground that the judge has covered in relation to the existence of the duty. 
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The “relevant duty of care” in s.2 is affected by two important clauses in s.2(6).  Any 
rule of the Common Law that has the effect of preventing a duty of care from being owed 
by one person to another by reason of the fact that they are jointly engaged in unlawful 
conduct is “to be disregarded”.  So too is any rule of the Common Law that has the 
effect of preventing a duty of care from being owed by one person to another by reason 
of his acceptance of a risk of harm.  The first of these clauses presents few problems; it 
would be absurd for criminal liability for manslaughter to be avoided because of the joint 
illegality of the activity that resulted in death.  The second however relates to where a 
person accepts the risk of harm.  This might have ramifications for those involved in 
organising dangerous activities such as motor sport, ocean racing and the like.   

Sections 3 to 7 exempt various organisations and certain activities conducted by such 
organisations from the full scope of s.2.  Duties of care owed by public authorities in 
respect of any “decision as to matters of public policy” are not covered by the Act.  This 
specifically includes decisions relating to the allocation of public resources [s.3(1)].  It 
would appear therefore that a death in hospital caused by a decision to apply funding 
elsewhere would not result in liability.  Duties of care owed by public authorities in 
respect of things “done in the exercise of an exclusively public function” are not covered 
by the Act unless the duty of care is in relation to employer’s or occupier’s liability or in 
relation to someone for whose safety the organisation is responsible [s.3(2)].   

It would appear therefore that a death in hospital caused by a decision to apply funding 
that was not implemented would not result in liability unless the failure to implement the 
decision grossly breached duties owed as an employer or occupier or to a person for 
whose safety the hospital was responsible.  Would, for example, a gross failure to put in 
place proper cleaning processes in the hospital so as to remove the MRSA superbug be 
regarded as a breach of the occupier’s duty to provide a safe place for those lawfully 
present?  Would that still be the case if the presence of the superbug was due to the 
“decision” to apply resources to holistic masseurs rather than cleaners?  Is a Primary 
Care Trust responsible for a patient’s “safety” in the sense that the patient should be kept 
safe from the activities of a superbug?  Duties of care owed by public authorities in 
respect of “inspections carried out in the exercise of a statutory function” are not 
covered by the Act unless the duty of care is owed as employer or occupier [s.3(3)]. 

The Ministry of Defence is exempted from liability under s.3(1) in so far as its decision 
making relates to matters of public policy and under s.3(2) in so far as its actions do not 
breach its duties as employer and occupier.  In respect of peacekeeping operations, 
terrorism operations and operations in relation to civil unrest or serious public disorder in 
the course of which members of the armed forces come under attack or fact the threat of 
attack or violent resistance all liability in relation to whatever duty of care is excluded 
[s.4(1-2)].  Liability is also excluded in relation to activities carried on in preparation for 
or directly in support of such operations [s.4(1)(b)].  Likewise liability is excluded in 
relation to training of a hazardous nature which is considered necessary in order to 
improve the effectiveness of the armed forces in relation to such operations.  Duties of 
care owed in relation to hazardous training otherwise than in preparation for 
peacekeeping, terrorism, civil unrest or public disorder, such as the routine training to be 
a soldier are not exempted by the Act.  All duties of care owed in relation to the activities 
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of the special forces are excluded from liability.  James Bond, like the Archbishop, can 
relax.  The Act makes no mention of liability during war but the law of negligence 
recognises that military authorities rarely owe a duty of care in such circumstances in any 
event.  

Similar provisions provide for the activities of police forces and other law enforcement 
bodies when engaged in operations for dealing with terrorism, civil unrest or serious 
disorder as part of carrying on the activities of policing or law-enforcement and officers 
come under attack or face the threat of attack or of violent resistance in the course of 
those operations [s.5].  The exemption applies to any duty of care owed by a police force 
in relation to “other policing or law enforcement activities”.  Such duties of care are not 
relevant duties of care unless owed as employer or occupier or to someone for whose 
safety the police force is responsible.  This provision [s.4(3)] is very similar to that in 
s.3(3) which applies only to the exercise of an exclusively public function.   

It appears therefore that where the police are concerned, duties owed in relation to 
exclusively public functions are excluded from liability under s.3(3) and in relation to all 
other policing or law-enforcement activities under s.4(3).  In neither case are the duties 
owed as employer, occupier or to someone for whose safety the police are responsible 
exempted from liability.  Deaths in custody would, accordingly, be covered by the Act 
either under occupier’s liability or because the police were responsible for the detainee’s 
safety.  Deaths caused by police chase incidents would not be covered by the Act unless 
one of the deceased was working for the police force.  This could lead to the 
extraordinary result of the police force potentially being liable for the death of the driver 
of the police vehicle, himself responsible for the crash, but not for the primary school 
children crossing the road.   
 
Duties of care owed by certain organisations in respect of the way they respond to 
emergencies are not relevant duties of care and are not covered by the Act unless the duty 
of care is owed as employer or occupier [s.6].  Those organisations are fire and rescue 
authorities and “any other organisation providing a service of responding to emergency 
circumstances”, ambulance services, blood/organs/equipment or personnel transport in 
pursuance of ambulance services, the armed forces and relevant NHS bodies [s.6(e-i)].   
 
The section does not apply however to the way in which medical treatment is carried out 
or to decisions taken in relation to the carrying out of such treatment [s.6(3&4)].  It is 
likely that such treatment and decisions would already be exempt under s.3 where it 
amounts to an exclusively public function.   
 
Emergency circumstances are defined by s.6(7) of the Act as “circumstances that are 
present or imminent and (a) are causing, or are likely to cause, serious harm or a 
worsening of such harm, or (b) are likely to cause the death of a person”.  “Serious 
harm” includes “serious harm to the environment (including the life and health of plants 
and animals)” [s.6(7)(b)].  This appears to exclude liability for a company which 
knocked down and killed a pensioner whilst racing to protect some trees from the 
imminent threat of being chopped down!  Subsection 8 extends the definition of 
emergency circumstances to “circumstances that are believed to be emergency 
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circumstances”.  This would appear to exclude liability for the company racing because it 
thought that some trees were in imminent threat of being chopped down! 
 
Duties of care owed by local authorities, probation boards and other public authorities to 
children and those covered by the Children Act 1989 and Part 1 of the Criminal Justice 
and Court Services Act 2000 are not relevant duties of care unless owed as employer, 
occupier or to someone for whose safety the organisation was responsible.   
 
It is plain therefore that the question of whether an organisation owed a duty of care to 
the victim and if so whether the duty of care was a relevant duty of care for the purposes 
of the Act are complex questions of fact and law.  
 
A thorough understanding of the law of negligence will be required to resolve them plus 
a detailed construction of the Act so as to decide whether the organisation in question or 
the activity it was performing falls within ss.3-7.  These decisions must be made by 
judges and these judicial decisions in many cases might effectively determine guilt or 
innocence of corporate homicide.   
 
All the more important, therefore, that companies and organizations, confronted by 
someone’s death, take early and effective advice so that such issues may be focused upon 
from the outset. 
 
 Perhaps more important still, those companies and organisations whose activities expose 
persons to the risk of death must address their health and safety management systems by 
reference to the Act both in order to reduce the risk of death but also to ensure that, 
should a death occur, the company can demonstrate that it was not a  result of the gross 
failures of senior management. 
 
Factors for the jury.
 
The decisions as to whether the organisation owed the deceased a duty of care and 
whether that duty of care was a relevant duty of care are matters for the judge to resolve 
both as to fact and law.   
 
It is for the jury to resolve questions of causation and whether the breach of duty that 
caused the death was a gross breach.  In doing so the jury “must” consider whether “the 
evidence” shows that the organisation failed to comply with any health and safety 
legislation and if so how serious was that failure and how much of a risk of death the 
failure posed [s.8(2)].  This means that the jury will have to be taken to all the applicable 
health and safety legislation, directed as to how it should be read and instructed to apply 
the evidence as they find it to the relevant parts of that legislation.   
 
Section 19 makes it clear that an indictment may contain a count of corporate 
manslaughter and a count alleging a health and safety offence and that the jury may “if 
the interests of justice so require, be invited to return a verdict on each charge”.   
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An organisation may also be charged with the health and safety offence after it has been 
convicted of corporate manslaughter in respect of “some or all” of a “particular set of 
circumstances” if the interests of justice so require [s.19(2)].  It is very difficult to 
imagine a set of circumstances where the interests of justice would so require a second 
prosecution.  This provision removes the privilege against re-incrimination (autrefois 
convict).  It will be interesting to see whether the appeal courts treat it in the same way as 
they did the removal of the privilege against re-trial (autrefois acquit). 
 
The need for companies to review and keep up to date their safety manuals. 
 
The jury “may” also consider the extent to which the evidence shows that there were 
attitudes, policies, systems or accepted practices within the organisation that were likely 
to have encouraged a failure to comply with any health and safety legislation or to have 
produced tolerance of such failure [s.8(3)].  The judge will therefore have to direct the 
jury that they “must” consider whether a failure to comply has been proved but need not 
go on to consider circumstances that might have caused that failure.   
 
It is unclear why Parliament thought it appropriate to make the first mandatory and the 
second discretionary.  Both s.8(2) (the mandatory part) and s.8(3) (the discretionary part) 
specifically relate to “the evidence” in that the jury must/may consider whether the 
evidence shows such a failure and the reasons for it.  Subsection (b) of s.3 allows the jury 
to “have regard to any health and safety guidance that relates to the alleged breach”.  
This does not mention “the evidence” and as worded could mean that the jury could call 
to be given health and safety guidance.   
 
It is likely that the courts will treat s.8(3)(b) as meaning that the jury may have regard to 
any health and safety guidance that has been adduced in evidence.  If however the jury 
called for such guidance during the evidence it would appear that the judge would not be 
able to refuse the request unless he could rule that such guidance was irrelevant.  In 
certain industries the health and safety guidance may well be extensive and complex.  It 
certainly would include any “code, guidance, manual or similar publication that is 
concerned with health and safety matters” [s.8(5)].   
 
Section 8(4) makes it clear that the jury may have regard “to any other matters they 
consider relevant”.  Again it is likely that the courts will rule that this means “any other 
matters” that have been adduced in evidence.  Otherwise it would mean that the jury 
would determine the relevance of evidence to be adduced and could call for whatever 
they wanted.  It is likely that the courts will rule that s.8(4) is simply there to prevent any 
argument to the effect that s.8 had restricted the areas that the jury could consider.  In 
other words that s.8(4) simply preserves the right of the jury to consider all the evidence 
called before it and to give such weight to it as they consider proper. 
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Penalties. 
 
Fines. 
On conviction, a company will face unlimited fines . 
 
In November 2007, The Sentencing Advisory Panel issued consultation on this offence. 
The function of the SAP is to offer guidance and advice to the Sentencing Guidance 
Council which in turn considers whether sentencing guidelines for specific offences are 
required. 
 
The Panel has suggested in the consultation paper that the starting point after trial for 
corporate manslaughter should be : 
 

• The imposition of a publicity order 
• A fine of 5% of the offender’s average annual turnover 
• Which fine should be within a range of fines from 2.5% to 10% of average 

annual turnover. 
 
The period for consultation expired on 7 February 2008. 
 
For offences under the Health and Safety at Work Act, the consultation paper suggest the 
starting point should be 2.5% and within a range of 15 – 7.55 of average annual turnover. 
 
These suggested starting points, if adopted, would result in huge financial penalties.  
Arguably the Courts of England and Wales may, in the past, have shown themselves  
somewhat inhibited in imposing penalties of the order. Corporate offenders are still a  
rarity for the sentencer to confront.  
 
However the Consultation paper ominously points out, at page 23, that turnover, the  
aggregate of  all monies received by the entity in the course of business,  “compares  
closely with the income of  an individual which is typically the measure used to assess an  
individual’s ability to pay a fine. It  is also the measure already used by the OFT when  
imposing financial penalties on companies that have infringed competition law.” 
 
The Panel identifies the objective of the financial penalty as a reflection of the public 
concern at the harm caused and to deter the offender from breaching its duties in the 
future. 
 
Publicity orders. 
 
A publicity order is suggested to be an appropriate  factor in every sentence as it can  
impact on the public reputation, consumer confidence, market share and equity value of a  
company. It will  also have obvious consequences for insurance premium, recruitment  
and tendering and procurement issues.       
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.Before imposing a publicity doing so the court “must” ascertain the views of the 
relevant enforcement authority and “must” have regard to any representations made by 
the convicted organisation.  It is more likely that the courts would find that a failure to 
comply with this requirement rendered the order invalid.  The order must specify the 
period of time within which the publicity must be made but there is no provision for that 
period to be extended.  An organisation that fails to comply with the order is guilty of an 
offence and may be fined but cannot be ordered to comply with the original publicity 
order.  A company would not want its customers to know of its conviction or of its failure 
to comply with the remedial order (meaning that the risk of death continued).  It might be 
more ready to be convicted of the failure to comply . 
 
Remedial orders. 
 
.In addition to a fine the sentencing court has power to make a “remedial order” [s.9].  
The prosecution must apply for a specific remedial order that may order the convicted 
company to take certain steps to remedy the breach or any matter which appears to have 
resulted from the breach and to remedy any deficiency in respect of health and safety 
matters.  The order may be in such terms as the court considers fit and the court may hear 
evidence in respect of any matter before making the order.  Before making an application 
for such an order the prosecution “must” consult with the relevant enforcement authority.  
Whether the failure to do so would result in an ultra vires remedial order remains to be 
seen.  It is probable that the courts would find that this mandatory condition would not 
render a subsequent order invalid if not complied with.  The order must specify the period 
of time within which compliance with the order must occur and such period may be 
extended on application made prior to the expiration of the period.  A company in breach 
of a remedial order is guilty of an offence and may be fined but interestingly cannot in 
such circumstances be made to comply.  In such cases the prospect of public reporting of 
the failure to remedy would probably of itself be sufficient to ensure compliance with 
both the remedial order and the publicity order. 
 
 
The removal of Crown Immunity. 
 
Currently, under the principle of Crown immunity, the Crown and its servants and agents 
cannot be prosecuted for gross negligence manslaughter.  This privilege is removed by 
s.11 of the Act.  Departments and corporations that are servants or agents of the Crown 
are to be treated as owing whatever duties of care they would owe if they were a 
corporation that was not a servant or agent of the Crown.  This places such organisations 
on a broadly level playing field with the private sector save that public bodies have the 
exceptions to liability provided in ss.3-7. 
 
In relation to public organisations only, where a death is alleged to have occurred in 
connection with the carrying out of functions by a department or body listed in Schedule 
1 to the Act, or by a corporation that is a servant or agent of the Crown or by a police 
force and the functions in question have been transferred to another organisation then that 

 12



new organisation may be prosecuted for the breach of duty occasioned by the previous 
organisation [s.16].  This does not apply to the private sector for obvious reasons. 
 
 
Individual liability for manslaughter. 
 
No individual may be convicted of corporate manslaughter or of aiding, abetting, 
counselling or procuring the commission of an offence of corporate manslaughter [s.18].   
 
Of course, individuals may however be prosecuted under the Common Law for gross 
negligence or unlawful act manslaughter.  This raises the possibility of a trial in which an 
individual director or employee or director faces personal manslaughter charges and the 
company faces corporate manslaughter charges.  The issues are of course very different 
and the likelihood of cut-throat defences is high.  In particular the causation issues in 
such a trial are very different.  The personal defendant will have to be shown to have 
caused the death by his gross negligence or unlawful act whereas the company will have 
to be shown to have caused the death by the gross breach of its duty of care to the victim 
brought about by the organisational failures of senior management.  There may well be 
cases where neither is established.  It may not be possible to attribute sufficient criminal 
negligence in the hands of the individual for him to be guilty of manslaughter but at the 
same time there may be sufficient individual non-compliance with the established 
corporate safety procedures for the death not to have been caused by failures of senior 
management.   
 
The Act does not legislate for this eventuality and deliberately so.  The government 
considered that it would be wrong and contrary to the public interest to render 
organisations criminally liable for every death that occurs in connection with their 
activities.  The central purpose of this Act is to ensure that organisations address their 
safety systems and management processes so as to become risk averse.   
 
A company that can demonstrate that its senior management has focused on producing 
safe systems of work will be in the best position to avoid prosecution and, if prosecution.  
.  As such this Act is as much about prevention as it is about securing conviction.  The 
government suggests that it is not expecting there to be more than some ten to thirteen 
additional prosecutions a year as a result of the new offence. Such projections too often 
prove to be inaccurate. 
 
Conclusion.
 
This Act is a highly important piece of legislation that will make it easier to prosecute 
companies for gross breaches of the duties of care they owe persons with whom they 
come into contact.  It is imperative that company directors - and those in charge of the 
various organisations covered by the Act - focus on the legislation, understand how it 
affects them and put in place systems to prevent accidents and to promote safety.  The 
mere fact of being able to demonstrate such focus will, of itself, go a considerable 
distance in avoiding and defeating any prosecution.  It follows that those involved in 
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advising companies about their legal responsibilities will have to add advice about this 
Act to the increasingly large portfolio of guidance in respect of corporate crime which 
now concerns the day to day running of a company.   

This paper has been almost wholly plagiarised from a forthcoming article by my fellow 
member of chambers at Cloth Fair, Ian Winter QC, which will appear in the Spring 
edition of the Cloth Fair Chambers Newsletter and which will shortly be available also on 
the chambers’ website at www. clothfairchambers.com. 
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WILL A CONVICTION FOR CORPORATE MANSLAUGHTER AFFECT A SHIPOWNER’S 
RIGHT TO LIMIT LIABILITY, OR HIS INSURANCE CLAIMS? 

 
 

1. Introduction  
 

1.1. I have been asked to discuss the effect which a conviction for corporate 
manslaughter is likely to have upon a shipowner’s right to limit liability and upon a 
shipowner’s potential insurance claims. 

 
1.2. I will not take up your time by running through the details of the offence of 

corporate manslaughter.  However, the effect of a conviction of corporate 
manslaughter depends on the combination of two things: the definition of the 
offence, and the law of evidence, and I will need to speak (in section 2) about the 
relevant provisions of the law of evidence, and what a conviction of corporate 
manslaughter will be taken as establishing. 

 
1.3. With regard to limitation of liability, I will be speaking in detail only about a 

shipowner’s overall right to limit in respect of the total amount of the claims 
against him, rather than about the right to limit in respect of specific claims by 
way of the limits of liability under the Athens Convention and “package limitation” 
under the Hague-Visby Rules.  However, the language used in the Athens 
Convention and the Hague-Visby Rules is very similar, and I expect that what I 
will say will also apply in relation to these rights to limit liability also.   You will not 
be surprised to hear that I consider that a conviction for corporate manslaughter 
would probably have prevented a shipowner from limiting liability under the 1957 
Convention, but under the 1976 Convention which is now in force in English Law, 
a conviction for corporate manslaughter is very unlikely to have any effect on a 
shipowner’s right to limit liability in respect of the total amount of the claims 
against him. 

 
1.4. I will then turn to the effect of a conviction on a shipowner’s potential insurance 

claims.  I will be speaking both about hull and machinery insurance on terms 
such as the Institute Time Clauses or the International Hull Clauses, and also 
about liability insurance as provided by P&I Clubs.1  In deference to Mr Brown’s 
place alongside me on this panel, and also in the hope of sparking some 
comments from him, I will discuss the relevant provision in the Rules of the UK 
Club for the year from 20 February 2008. 

 
1.5. With regard to insurance, one point which I will be making is the number of 

different provisions (whether stated in policies or Club Rules or implied by the 
Marine Insurance Act 1906) which may be relevant.  There appear to be no less 
than six in total. 

 
1.6. Another point is that most of these different provisions are unclear in their effect, 

and a matter not of clear and authoritative judgments but of learned discussion in 
text books.  My own conclusion will be that a conviction for corporate 
manslaughter might well mean that a shipowner was considered guilty of “wilful 
misconduct”  in the insurance context, and also might well mean that he was held 
in breach of the warranty implied by section 41 of the 1906 Act, that (so far as the 
Assured can control the matter) the adventure shall be carried out in a lawful 
manner. However, I have to say that as soon as you go beyond the clear case of 

                                                 
1 In my experience, liability insurance for shipowners provided by the market very frequently provides coverage 
in accordance with the terms of one or other set of Club Rules. 
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the scuttling of a ship, the law as to “wilful misconduct” is by no means clear – my 
discussion is based on the learned views of no less than six text books, each of 
which appears to take a different view.  Again, the interpretation which I will be 
adopting of the second part of section 41 of the 1906 Act is very different from 
the view taken by Arnould.  Perhaps the true conclusion which you should take 
from the discussion of insurance claims is that now that insurers have lost any 
real hope of establishing “privity” under section 39 (5) of the 1906 Act, and have 
also lost the whole idea of a duty of “utmost good faith” in the presentation of a 
claim, they are likely to turn to these other provisions as ways of defeating claims 
which they consider unmeritorious, and that this area of the law is likely to be 
developed and clarified in ways which we may not expect. 

 
2. The law of evidence 
 
The provisions of the law 
 

2.1. The Civil Evidence Act 1968 provides at section 11 sub-section (1):- 
 

“In any civil proceedings the fact that a person has been 
convicted of an offence by or before any court in the United 
Kingdom or by a court martial there or elsewhere shall ….. be 
admissible in evidence for the purpose of proving, where to do 
so is relevant to any issue in those proceedings, that he 
committed that offence …. 

 
2.2. Sub-section (2) provides that:- 
 

“In any civil proceedings in which by virtue of this section a 
person is proved to have been convicted of an offence by or 
before any court in the United Kingdom or by a court martial 
there or elsewhere (a) he shall be taken to have committed that 
offence unless the contrary is proved; and (b) without prejudice 
to the reception of any other admissible evidence for the 
purpose of identifying the facts upon which the conviction was 
based, the contents of any document which is admissible as 
evidence of the conviction and the contents of the information, 
complaint, indictment or charge sheet on which the person in 
question was convicted shall be admissible in evidence for that 
purpose”. 
 

2.3. I should emphasise that this provision relates only to convictions before United 
Kingdom courts (the “Courts Martial ” referred to are British Courts Martial).  As 
far as I am aware, there is no procedure by which a criminal conviction by a 
foreign Court can be “recognised” by the English Courts, or become evidence 
that the person or company convicted by the foreign court committed the offence 
charged in the foreign court. 

 
2.4. With regard to convictions before British courts, the Civil Evidence Act has the 

effect that these are evidence that the company committed the crime of which it 
has been convicted, and that it is evidence of a particular sort.  Under section 
11(1) the conviction is “admissible in evidence for the purpose in proving that he 
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committed that offence”.  Under section 11(2) the burden of proof is shifted “he 
shall be taken to have committed that offence unless the contrary is proved”.2 

 
The strength of the evidence  
  
2.5. In cases of libel and slander, for which there is a special rule, the fact that a 

person has been convicted of an offence is conclusive evidence that he 
committed that offence.  In other cases, such as proceedings with regard to 
limitation of liability or with regard to coverage under insurance policies, the fact 
that a person has been convicted will not be conclusive evidence. 

 
2.6. There can be no definitive statement as to how strong the evidence of the 

conviction is.  This is hardly surprising:  there are no “units” in which to measure 
the strength of evidence, and the only sort of measurement is to consider in 
concrete cases how much it will take to upset the evidence of a conviction.  
However, it has been said in the House of Lords that to go against the evidence 
of a conviction is a “uphill” task.3 

 
2.7. In principle, it should be possible for a shipowner seeking to limit his liability, or 

seeking to recover an insurance claim, to attack the evidence of a conviction 
against him.  In principle, this could be done either directly by producing evidence 
that he did not commit the crime, or indirectly by attacking the fairness of the 
process which led to the conviction. 

 
2.8. However, in what follows I will assume that we are dealing with cases where 

there is no realistic possibility of discharging the heavy burden of proof and 
upsetting the evidence of conviction.  That is, I will be speaking about cases 
where, realistically, it is necessary to accept the evidence of the conviction, and 
work within the facts for which the conviction is evidence. 

 
What may a conviction establish? 
 

2.9. To see what facts a conviction for corporate manslaughter may establish, we 
must return to section 11 (2), and to the words at (b): 

 
“for the purpose of identifying the facts upon which the 
conviction was based” 

 
2.10. A conviction is not merely evidence that a person or company has committed a 

crime, but evidence that the person or company committed a particular crime, at 
a particular place and time and in a particular way. 

 

                                                 
2 The view has been expressed by Buckley, LJ, in Stupple –v- Royal Insurance Co. Ltd  [1971] 1 QB 50, and by 
Cross & Tapper on Evidence, that the conviction shifts the burden of proof, but no more.  If this were correct, 
then in theory the slightest piece of evidence from the convicted person’s side that he did not commit the 
offence (for example, if he just went into the witness box and swore that you did not commit it) might discharge 
the burden of proof.  However, I would say (in agreement with Lord Denning in Stupple and with Phipson on 
Evidence (15th edition, 2000) at paragraph 38-87, that the clear meaning of section 11 (1) is that the fact of the 
conviction does not merely shift the burden of proof, but is itself evidence that the person committed the 
offence. 
 
3 Hunter v Chief Constable of West Midlands Police [1982] AC 529, quoted by Phipson at 38-87 in the text to 
footnote 20 
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2.11. In civil proceedings relating to limitation of liability and to coverage under 
insurance policies, what will matter is not merely the bare fact that the 
shipowning company committed corporate manslaughter, but the “facts upon 
which the conviction was based”. 

 
2.12. Therefore, there will be a question as to how this basis of facts is to be identified. 

 
2.13. Corporate manslaughter is triable only on indictment.4    Trials upon indictment 

are trials by jury, and the rule under English Law is that juries give silent verdicts,  
that is to say that the jury do not state in their verdict the basis of facts which they 
have found and on which they have based the conclusion that the defendant is 
guilty. 

 
2.14. However, there will still be room for a basis of facts, by way of an argument as to 

the facts that the jury “must have found” in order to convict. 
 

2.15. One aspect of this, as made clear in the Civil Evidence Act, is the contents of the 
indictment itself, which (I presume) will allege a breach of a specific duty of care. 

 
2.16. Also, in some cases one will be able to say that the way in which the case was 

left with the jury was such that there were only two versions of events, and the 
jury must have found against one version of events and in favour of the other.  
This could be shown, in particular, by the way that the Judge in his summing up 
at the trial put the case to the jury.5 

 
2.17. In this way, even when the conviction is by a jury, there is a possibility that the 

evidence of the conviction will show not only that there was a gross breach by 
the shipowning company of a duty of care, but also “extra” facts about the way in 
which the duty of care was broken, which might include, for example, facts about 
an individual’s state of mind, for example that one of the directors of the company 
was aware of a serious risk and did nothing about it. 

 
2.18. By contrast with juries, judges give judgments in which they find facts, and so 

state expressly the basis on which they arrive at their conclusions.  Even with a 
crime with is triable only on indictment,  there may be three possibilities of the 
finding of relevant facts by a judge.   

 
2.19. First, it is for the trial judge to make any findings of fact necessary to decide the 

question whether a particular organisation owed a duty of care to a particular 
individual.6  All the facts which the trial judge found, and which were part of the 
ratio of his conclusion about the duty of care owed, will become part of the basis 
of facts for a conviction, and may have to be accepted in any civil proceedings. 

 
2.20. Second, I should mention for the sake of completeness the possibility that a trial 

upon indictment might take place without a jury, for example before a “Diplock 
Court” in Northern Ireland.  In such a case, the judge will find all the relevant 

                                                 
4 Corporate Manslaughter and Corporate Homicide Act 2007, section 1 (6).   
 
5 The Civil Evidence Act 1968 section 11(2)(b) makes it clear that in the civil proceedings, there may be 
received “any other admissible evidence” for the purpose of identifying the facts upon which the conviction 
was based, and Phipson at 38-86, in the text to footnote 12, makes it clear that the transcript of the trial judge’s 
summing up is included as “other admissible evidence”. 
 
6 Corporate Manslaughter and Corporate Homicide Act 2007, section 2(5) 
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facts, and it may be that everything stated in his judgment would have to be 
accepted in any civil proceedings.   

 
2.21. Third, there will be a question with regard to whatever is said by the judge when 

passing sentence.  When the conviction is by a jury, and then the judge makes 
remarks as to the wickedness of the company’s conduct before imposing a fine 
of several million pounds, it seems to me that these remarks are not within the 
Civil Evidence Act, and will not be admissible as evidence in civil proceedings.  n 
this case, it is the jury which is the tribunal of fact, and these remarks are not 
findings of fact by the tribunal of fact.  However, in a case where the company 
pleads guilty (so that there is no jury involved) the situation may be different.  In 
particular, if the company has pleaded guilty but there is a disagreement between 
the prosecution and the company as to the facts (with the company pleading 
guilty on one basis, and the prosecution insisting that the facts were something 
worse) then there may be a hearing before the judge for him to decide the facts 
upon which the sentence should be based.  The Civil Evidence Act does not 
make it clear whether, in such a case, the judge’s findings of fact are “facts upon 
which the conviction was based” and so admissible as evidence in civil 
proceedings.  However, on the whole I would expect that these findings of fact 
would be admissible.  

 
2.22. In these ways, in any particular case there may be additional more specific facts 

established by a conviction, over and above the bare facts that at a particular 
place in time the company was in gross breach of a specific duty of care.  In 
some cases, these additional facts might include facts such as that an individual 
was the “controlling mind” of the company, and that this individual was aware at 
the time of a risk. 

 
2.23. Such “extra” facts may have a very significant effect.  For example, obviously the 

question of limitation of liability under the 1976 Convention would be affected 
dramatically if part of what was established by the conviction of the shipowning 
company was that its “controlling mind” was X, that X was fully aware of the way 
in which the vessel was maintained and that this would result in a serious risk, 
and that X put this from his mind and refused to give it attention or to take action. 

 
2.24. However, in the discussions which follow I will assume that there are no such 

“extra” facts established, and we are dealing with a situation where what the 
conviction establishes is only that the shipowning company was in gross breach 
of a duty of care.   

 
The involvement of senior management 
 

2.25. With regard to the effect of a conviction for corporate manslaughter without any 
such “extra” facts, it will establish that there was a gross breach of a relevant 
duty of care owed by the shipowning company.7  It may be worth observing that 
there have been two working definitions of “gross negligence” which have been 
used by the English Courts in civil cases.  One is the definition given by Mr 
Justice Mance (as he then was) in The “Hellespont Ardent”.8  This was a case 
where the contract was in the terms used by New York law, and the Judge held 
in that context that “gross negligence” meant, in effect, serious disregard of an 

                                                 
7 Corporate Manslaughter and Corporate Homicide Act 2007 Section 1 (1)(b). 
 
8 Red Sea Tankers –v- Papachristides, Henderson and Others, Third Parties [1997] 2 Lloyd’s Rep. 547 
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obvious risk.  Since we will be meeting this definition again, it may be worth 
noting two points before we move on.  First, that the risk is said to be “obvious” in 
what is called an “objective” sense  - that is that it would be immediately apparent 
to those who have the appropriate skill (etc), in general.  However, this does not 
mean that the risk was ever actually seen by the particular individual who was 
“grossly negligent”.  Second, that “serious disregard” and “disregard” in general 
can describe someone to whom no thought about the risk in question has 
actually occurred.  Under this definition, a person will be “grossly negligent” if 
there is a risk which a person doing his job ought to see, and he simply does not 
see the risk at all.  

 
2.26. The other working definition of “gross negligence” in the authorities is taken from 

the direction given to juries when trying individuals for “gross negligence” 
manslaughter, and simply asks whether the extent of negligence was so great as 
to amount to a serious crime.  (This definition is, of course, circular but it still may 
convey the right idea to the jury.)  In this second sense, also, “gross negligence” 
does not necessarily involve any positive state of mind.  A person may be grossly 
negligent because no thought at all about some point occurs to him. 

 
2.27. A conviction for corporate manslaughter will show gross negligence in the 

second sense, and not the first.  Unless there are any “extra” facts found, what is 
established is only that there was negligence sufficiently great that the jury felt 
that it was a serious crime, and a conviction for corporate manslaughter will not 
show anything in terms of the obviousness of the risk or of disregard of that risk. 

 
2.28. A conviction for criminal manslaughter will also show that the shipowning 

company’s gross breach of a relevant duty of care resulted from “the way in 
which its activities [were] managed or organised by senior management.9   

 
2.29. However, the meaning of “senior management” in the Act stretches quite widely, 

and in the context of a shipowning company is likely to include not only the 
people at the top, who take the decisions about how the organisation should be 
run and, for example, how much will be spent on maintenance (and who have 
traditionally been viewed as a “alter ego’s” of the organisation) but also people 
such as port captains and superintendents.10  

 
Which duty of care? 

 
2.30. A shipowning company which has been convicted of corporate manslaughter will 

have been found guilty of a gross breach of a specific duty of care owed by the 
company.  There are at least three types of duty of care owed by shipowners 
which may be involved.  First, there is the duty to exercise “due diligence” to 
make a ship seaworthy.11  Second, a shipowner will owe duties to passengers 
other than the duty to make the vessel seaworthy.  For example, the shipowner 
will be in breach of duty if the vessel is fit in herself to withstand the perils of the 

                                                 
9 Corporate Manslaughter and Corporate Homicide Act 2007, section 1(3). 
 
10 The Act says at section 1(4)(c) that “senior management” includes not only those who take decisions about 
how the organisation’s activities are to be run, but also those who “play significant roles in . . . the actual 
managing or organising of the whole or a substantial part of those activities”.  
 
11 I will be using the word “seaworthy” in the sense relevant to hull and machinery insurance, in which it relates 
simply to whether the vessel is fit in herself to withstand the reasonably expected perils of the seas, and not in 
the sense relevant to contracts of carriage, where “seaworthiness” may include “cargoworthiness”. 
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seas, but the plumbing arrangements on board are such that any passengers will 
be infected with disease.  Third, a shipowner will owe duties to its employees as 
an employer other than the duty to make the vessel seaworthy.  For example, the 
shipowner may be in breach of duty because its systems of work are such as to 
cause injury to its employees or overburden them and cause them stress, even 
though these systems might not mean that the vessel was not fit to withstand the 
reasonably expected perils of the seas on the voyage. 

 
2.31. All three of these types of duty may be relevant to questions of limitation of 

liability, or to the obligation that the adventure “shall be carried out in a lawful 
manner”.  However, obviously it is the first duty in particular which will be relevant 
to the specific provisions relating to hull and machinery insurance.  

 
3. Limitation of Liability for Maritime Claims 
 
The 1976 Convention 
 

3.1. Article 4 of the 1976 Convention is as follows: -  
 

“A person liable shall not be entitled to limit his liability if it is 
proved that the loss resulted from his personal act or omission, 
committed with the intent to cause such loss, or recklessly and 
with knowledge that such loss would probably result.” 

 
3.2. Obviously, this is a long way away from what would be established by a 

conviction for corporate manslaughter.  
 
3.3. For one thing, in order to break limitation under the 1976 Convention, what is 

required is a “personal act or omission”. Therefore, in the case where the 
shipowner seeking to limit liability is a company, it will still be necessary to 
identify an individual. Perhaps I should not speak of an “alter ego”  in the 
traditional way, but it will still be necessary to identify an individual or individuals 
whose acts and omissions may be treated for the purposes of this provision as 
the “personal”  acts or omissions of the company, and then to speak about the 
acts and omissions of one of those individuals. This is far removed from the 
Corporate Manslaughter Act.  The whole purpose of the Act was to escape from 
the previous situation, in which in order for a company to be found guilty of “gross 
negligence” manslaughter, it was necessary to identify an individual who was a 
“controlling mind” of the company and prove that this individual was guilty of 
“gross negligence”12. The way in which the Corporate Manslaughter Act deals 
with “senior management” and with a gross breach by the organisation of its 
duty, is intended precisely to allow the accumulation of a number of failings by 
different individuals within an organisation, none which individually would count 
as “gross negligence”, to be taken together and together to be treated as “gross 
negligence” by the organisation as a whole.  

                                                 
12 The law as it was prior to the Corporate Manslaughter Act was stated by the Court of Appeal in Attorney – 
General’s Reference (No. 2 of 1999) [2000] 2 Criminal Appeal Reports 207 (in relation to the prosecution of 
Great Western Trains for the Southall Rail Crash of 19.9.1997):   
 

“ In our judgment unless an identified individual’s conduct, characterizable as gross 
criminal negligence, can be attributed to the company, the company is not, in the 
present state of the common law, liable for manslaughter.” ( Quoted in Smith & 
Hogan: Criminal Law, Cases and Materials (9th edition), page 352.  

 



 8 

3.4. Second, in order to break limitation under the 1976 Convention, it is necessary to 
show something with regard to an individual’s state of mind, in terms either of 
intention or of knowledge coupled with recklessness.  By contrast, since the 
definition of corporate manslaughter is simply in terms of a gross breach of a 
relevant duty of care, there is no need, in order for  a company to be convicted of 
corporate manslaughter, to show anything about anyone’s intention or 
knowledge.   

 
Detailed interpretation of the 1976 Convention 
 

3.5. In presenting this material at the session, I will not say any more than that about 
the position under the 1976 Convention.  However, in a written discussion it may 
be appropriate to say some more about the precise interpretation of article 4.  
There are questions with regard to the interpretation of the words “such loss” and 
with regard to the precise sort of “knowledge” and “recklessness” which may 
suffice to break limitation.  

 
3.6. Where the article says “if it is proved that the loss resulted from his personal act 

or omission committed with the intent to cause such loss or recklessly and with 
knowledge that such loss would probably result” is what is meant that the 
person must have (for example) known that loss of a certain type would 
probably result, or is it required that he must have known that the particular event 
which actually occurred would probably occur (for example, that his ship would 
collide with a particular other ship)?  

 
3.7. Simply reading the words of the 1979 Convention (and I should say that I have 

not attempted to investigate the travaux préparatoires) it seems to me that the 
words “such loss” could naturally mean the type of loss.   

 
3.8. The words of the corresponding provision with regard to carriage by air (Warsaw 

Convention 1929 as amended by the Hague Protocol 1955) are “an act or 
omission . . .  done with intent to cause damage or recklessly and with 
knowledge that damage would probably result”.13 

 
3.9. The Court of Appeal has held in relation to these words from the Warsaw 

Convention that what is required is (for example) knowledge that a type of 
damage will probably result – for instance, knowledge that personal injury (as 
distinct from simply damage to property) will probably result.14 

 
3.10. The only difference between the words in the Warsaw Convention and the 

corresponding words in the 1976 Convention is that instead of “damage” in the 
Warsaw Convention, there is “such damage” in the 1976 Convention. I have to 
say that, simply considering the words, “such damage” seems to me apt to speak 
about a type of damage, rather than a particular event.   

 
3.11. Certainly, it seems that this interpretation has been adopted by the French 

Courts.  In The “Heidberg” the Tribunal de Commerce of Bordeaux found that a 
shipowner was not entitled to limit liability under the 1976 Convention, in 
circumstances where the principal cause of an accident was the insufficient 
number of the crew, and the owners knew that they were taking a risk by 

                                                 
13 Quoted by Griggs on Limitation of Liability (4th edition, 2005), page 32 
 
14 Griggs, page 36 
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employing insufficient crew and the owners also knew that the probable outcome 
was an accident of the sort which occurred.15  

 
3.12. Indeed, it seems to me that to require intention or knowledge with regard to a 

particular event, as distinct from a type of damage, can only make sense when 
the person in question is on the vessel and can foresee the particular events 
which are likely to happen.  It can make no sense when the person in question is 
a senior manager in a large organisation, whose relevant acts and omissions will 
have taken place behind a desk rather than on board the ship in question, and 
may have taken place months before the casualty.  Such an individual could only 
ever foresee a type of damage, as distinct from a particular event.   

 
3.13. At present, the English Courts have only been confronted by cases where 

recklessness was in question and have not had to deal with a case where a 
senior manager in a shipowner’s office took a decision with the intention of 
causing damage. In such a case, it would not be attractive to hold that the 
wording of the law is such that however wicked or however crazy the intentions 
of the person in the office may be, they cannot affect his company’s right to limit 
liability.   

 
3.14. However, in relation to the 1976 Convention, the English Courts have thus far 

held that what is required is (for example) knowledge that the particular event 
would probably result.16  

 
3.15. The second question with regard to article 4 is as to the type of “knowledge” 

which is required. The question is best illustrated by the famous case of the bus 
driver who was used to driving a single-decker along a certain route, and on a 
particular day was driving a double-decker, and took it under a low bridge and 
struck the bridge with the upper deck of his bus.  In one sense, the driver knew 
very well that this was a double-decker: a few minutes before the incident, he 
had been shouting out that passengers should not stand on the stairs. In another 
sense, at the time, he did not know that he was driving a double-decker: 
immediately after the incident, he was heard to say “Oh my God, a double-
decker”.  

 
3.16. The English Courts have held with regard to the wording in the Warsaw 

Convention that what is required is “actual knowledge, in the sense of 
appreciation or awareness at the time of the conduct in question, that it will 
probably result in the type of damage caused”.17 It seems clear that the same 
interpretation will be given of the words in the 1976 Convention.  

 
3.17. As we will see below, there is more than one meaning to the word “reckless”. A 

person may quite naturally be said to be acting recklessly if there is an obvious 
danger, and he completely disregards it, having no awareness of the danger at 
all.  There is also a sense in which a person may be said to be acting recklessly if 
he is aware of a danger, and decides without any good reason to take the risk.   

 

                                                 
15 DMF 1993 731, Griggs page 40 footnote 121  
 
16 Griggs pages 36-37, beginning from the word “Indeed” following footnote 99 
 
17 Auld LJ, in Nugent and Killick v Michael Goss Aviation Ltd  [2000] 2 Lloyd’s Rep 222, at page 229, quoted 
by Griggs, page 38. 
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3.18. However, the sense which is given to the word “knowledge” will determine the 
sense which must be given to the word “reckless”. Given that “knowledge” is 
interpreted as meaning actual appreciation or awareness at the time of the 
conduct in question, “reckless” must be interpreted in the second sense, of a 
conscious awareness of the risk and a decision to take the risk.  

 
3.19. At this point, I may pause to comment that the relevant wording in the Hague-

Visby Rules with regard to “package limitation” is the same as the wording in the 
Warsaw Convention, and the relevant wording in the Athens Convention (with 
regard to its limits of liability) is the same as the wording in the 1976 Convention.  

 
3.20. Clearly anything which requires an actual awareness by an individual at the time 

of doing an action or omitting to do something goes far beyond what is required 
in order to obtain a conviction for corporate manslaughter.  

 
The 1957 Convention 
 

3.21. By contrast, what was required to break limitation under the 1957 Convention is 
quite close to what is required for a conviction for corporate manslaughter.   

 
3.22. Under the 1957 Convention, a shipowner would not be entitled to limit if the 

occurrence giving rise to the claim resulted from the “actual fault or privity of 
the owner”. In a series of judgments it was held that it was the duty of a 
shipowner to establish a system within his organisation which would, for 
example, ensure that faults in navigation, such as proceeding too fast in fog in 
reliance upon radar, should be picked up by a superintendent and spoken about 
the captain involved and that (to give another example) vessels should have only 
up-to-date charts.  A failure to establish such a system amounted to “actual fault” 
by the owner. Thus, although under the 1957 Convention it was necessary to 
identify an individual (or individuals) whose acts would count as the acts of “the 
owner” for the purposes of the provision, it was not necessary for there to be any 
positive action by such an individual, still less for there to be any positive state of 
mind of such an individual. It was enough for “actual fault” that the individual (or 
individuals) simply failed to do what they should have done, in way of 
establishing a proper system within their organisation. This is very close to what 
must be established in order to obtain a conviction for corporate manslaughter.  
For a conviction, there needs not only to be a gross breach of a relevant duty of 
care, but also it must be established that a “substantial element” in this breach 
was “the way in which its activities are managed or organised by its senior 
management”18,and this seems to be almost exactly the same as the failure to 
establish an effective system which amounted to “actual fault” under the 1957 
Convention.  

 
3.23. Perhaps there is room for a distinction, because the Corporate Manslaughter Act 

may include people such as port captains and superintendents under “senior 
management”.  There might perhaps be a conviction for corporate manslaughter 
in a case where the people at the top of the organisation had set about 
establishing a proper system, but then individuals in onshore management below 
the very top had failed to put this system into effect. However, in practice there 
will surely have been some failure in the system, if individuals at the level of port 
captain or superintendent were completely failing to do what they should have 
done, and this was not picked up. Certainly, in any event, in most cases where 
there could be a conviction or corporate manslaughter there will have been a 

                                                 
18 Corporate Manslaughter and Corporate Homicide Act 2007 section 1 (3) 
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failure of system such as would have amounted to “actual fault” under the 1957 
Convention.  

 
4. Hull & Machinery Insurance: “privity” 
 

4.1. The Marine Insurance Act 1906 provides at section 39(5): 
 

 “In a time policy . . . where, with the privity of the assured, 
the ship is sent to sea in an unseaworthy state, the insurer 
is not liable for any loss attributable to unseaworthiness”. 

 
4.2. In the case of a shipowning company, “the assured” will be an individual (or 

individuals) who are to be identified as “the owner” – that is, they will be the 
individuals who are responsible for taking the overall decisions within the 
company, as distinct from the superintendents (etc) who are in charge of the 
practical arrangements for sending the vessel to sea. 

 
4.3. Accordingly, in order for insurers to succeed with such a defence, it is necessary 

to show that at least one of these individuals was “privy” to the unseaworthiness 
which caused the loss.  It has been held that this means that the individual must 
not only be aware of the facts about the vessel which mean that she is not fit to 
withstand the reasonably expected perils of the voyage, but must also be aware 
that these facts mean that the vessel is not fit. 

 
4.4. Once again, this goes far beyond what might be shown by a conviction for 

corporate manslaughter, without “extra” facts.  If there is a conviction for orporate 
manslaughter on the basis of a gross breach of the duty to make the vessel 
seaworthy, this will probably establish that there was a failure of system in the 
shipowner’s organisation.  Such a failure of system might well mean that no 
individual within the organisation was aware of the facts which made the vessel 
unseaworthy.  Even if individuals were aware of some of these facts, it might well 
be that no one individual knew enough of the facts together to be in a position to 
draw the conclusion that the vessel was unseaworthy. 

 
4.5. Thus, it is one step beyond a conviction for corporate manslaughter for failing to 

make the vessel seaworthy, that it should also be shown that one individual 
within the shipowner’s organisation knew enough of the facts to be in a position 
to draw the conclusion that the vessel was unseaworthy.  It is a second step that 
this individual should not only know enough of the facts, but actually draw the 
conclusion that the ship was not fit to put to sea.  It is yet a third step, that the 
individual who knew all the facts and who drew the conclusion, should also be 
sufficiently high within the organisation to be treated as “the assured”.   

 
5. Hull & Machinery insurance: Inchmaree perils 

 
5.1. As all readers of this paper will already know, hull & machinery insurance on the 

Institute Time Clauses (and similar forms) divide the perils insured against into 
two lists, with cover in respect of the perils in the second list being subject to the 
proviso: 
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“provided such loss or damage has not resulted from 
want of due diligence by the Assured, Owners or 
Managers.”19 

 
5.2. There are two broad approaches to the interpretation of the words “want of due 

diligence”.  Under one approach, a conviction for corporate manslaughter 
(without “extra” facts) will certainly not establish a “want of due diligence” so as to 
defeat the owners’ insurance claims.  On the other approach (which I consider to 
be correct) a conviction which establishes a gross breach of the duty to make the 
vessel seaworthy will also establish a “want of due diligence”.  This will have the 
consequence that while the owners could still recover in respect of some losses 
(for example, in respect of losses by “perils of the seas”) they could not recover, 
for instance, in respect of losses arising from breakdowns of machinery.  This will 
affect not only claims for loss or damage to the vessel insured, but also for 
example claims in respect of a salvage award following a main engine 
breakdown.  Even if a mortgagee is named as an assured in its own right on the 
hull and machinery policy, then because the proviso requires “due diligence”  not 
only on the part of the Assured but on the part of “Owners and Managers”, the 
mortgagee would still be unable to recover under the hull policy in respect of the 
consequences of (for instance) main engine damage.20 

 
5.3. One broad approach to the meaning of these words derives from the approach 

taken in other areas of insurance to provisos requiring the assured to take 
reasonable precautions (and so on).    The other broad approach takes its stand 
on the principle, which certainly was expressed on high authority in the 
nineteenth century, that words in one marine context should be given the same 
sense as words in another marine context, and therefore words in a marine 
insurance context should be given the same meaning as they have in a bill of 
lading contract.  It is this second approach which I consider correct. 

 
5.4. The first approach begins from the meaning of a condition in an employers 

liability cover, that “the insured shall take reasonable precautions to prevent 
accidents and disease”.21 

 
5.5. It was held in this context that what was “reasonable” was only that the insured 

should not deliberately court a danger, the existence of which he recognises. 
 

“In other words, it is not enough that the employer’s omission to 
take any particular precautions to avoid accidents should be 
negligent; it must at least be reckless, that is to say, made with 
actual recognition by the insured himself that a danger exists, 
and not caring whether or not it is averted.  The purpose of the 
condition is to ensure that the insured will not, because he is 

                                                 
19 The version of the Institute Time Clauses (Hulls) issued in 1995 amended this proviso so as to extend to want 
of due diligence on the part of superintendents / onshore management, but this amendment did not find favour 
with the market. 
 
20 It will depend on the terms of a Mortgagee’s  Interest Insurance whether this defeat of a hull claim by “want 
of due diligence” triggers the MII cover. 
 
21 Fraser v Furman (Productions Ltd) [1967] 1 WLR 898.   
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covered against loss by the policy, refrain from taking 
precautions which he knows ought to be taken.”22 

 
5.6. The main justification for this approach is that the object of the insurance in 

question is to cover against negligence by the insured.  This applies not only to 
employers’ liability insurance, but also to other liability insurance (including motor 
insurance), to fire insurance (as has been aptly said, an overwhelming 
percentage of all insurable losses sustained because of fire can be directly 
traced to some acts or act of negligence), and to “all risks” cover provided under 
a household contents policy.  

 
5.7. However, as Professor Clarke has observed: 

 
“the Diplock reference to the object of the insurance does invite a distinction 
between different kinds of insurance or even between different sections of 
the same policy.  Within the bounds of a comprehensive motor policy, there 
may well be more than one level of care required of the insured. . . . A 
similar point arose in Amey Properties Ltd –v- Cornhill Insurance plc [1996] 
LRLR 259. The obligation to maintain a vehicle in good repair or efficient 
and roadworthy condition, said the court,  

 
“is a clear, specific and sensible obligation to impose, and 
one with which it ought not be difficult to comply.  To hold 
that if the policyholder, by his negligence, fails to comply 
with such a condition and thereby loses the protection of 
the policy is not in my opinion repugnant to the commercial 
object of the contract”. 

 
5.8. I would suggest that the original object of hull and machinery insurance is to 

insure against the negligence of those on board during a voyage.  When the 
perils are extended from those in the old SG form to those in the Institute 
Clauses, the object of the insurance is also to insure against the negligence of 
subordinate personnel and contractors in making the ship ready for sea.  
However, I would suggest that it is not part of the object of the insurance to 
insure against the negligence of the insured himself (or of the shipowning 
company’s alter ego’s). 

 
5.9. Indeed, it seems to me that the position is precisely parallel to that under a motor 

policy.  The motorist is obliged to take care to maintain his vehicle, but then is 
insured against his own negligence in driving.  In the same way, a shipowner is 
obliged to take care to maintain his vessel, but is then insured against the 
negligence of those who drive it.   

 
5.10. This certainly is treated as the object of the insurance in the United States.  In 

The “Spot Pack”, the United States Court of Appeals for the Fifth Circuit said: 
 

“Second, and of equal importance,  assuming that departure 
with the circuit breaker uninstalled made the vessel 
unseaworthy, the proof shows nothing more than negligence 
on the part of the Master, Engineer and crew if failing to use 
the simple means at hand to make her seaworthy. . .  
Consistent with the general pattern of legislative and judge-
made admiralty law which, to encourage and foster shipping 

                                                 
22 [1967] 1 WLR 898, at pages 905-906, per Diplock, LJ. 
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and maritime ventures, [citations omitted] distinguishes 
between acts of those in supervisory management and in 
normal operation, an insurance policy, as a contract made in 
that general atmosphere to meet the business needs of the 
shipping industry, should receive a parallel construction that 
neglect by agents or servants below the level of management 
will not be imputed on the usual notions of  respondeat 
superior.”23 

 
5.11. Therefore, I would follow the second approach, and say that “due diligence” in 

the context of the Institute Time Clauses should mean the same as in the bill of 
lading context – that is, as the law now is, in the Hague Rules and the Hague-
Visby Rules.  In one respect, the meaning cannot be the same, in that in the 
Hague Rules context, the obligation of “due diligence” applies not only to what is 
done by the shipowner himself, but to what is done by everyone who has any 
part in the work of preparing the vessel for sea.  That cannot apply in the Institute 
Time Clauses, where what is meant is want of due diligence by the Assured / 
Owners /  Managers themselves.  However, the general meaning can be the 
same: as was said in the Hague Rules context, “lack of due diligence is 
negligence”.24 

 
5.12. As I explained above in relation to limitation of liability under the 1957 

Convention, in almost all cases a conviction for corporate manslaughter will show 
that there has been a failure of system in the shipowning organisation, and a 
failure of due care by those at the top of the organisation.  Therefore, if there is a 
conviction for corporate manslaughter where the duty breached was the duty to 
make a vessel seaworthy, this will in almost all cases establish a “want of due 
diligence” for the purposes of the Institute Time Clauses. 

 
6. Rules of the UK Club 
 

6.1. In the UK Club’s Rules for the year from February 2008, rule 5(J) is headed 
“contraband, blockade running, unlawful trade, imprudent or hazardous 
operations” and provides as follows: 

 
 “No claim shall be recoverable from the Association if it arises 

out of or is consequent upon an entered ship carrying 
contraband, blockade running or being employed in an 
unlawful trade or if the Directors, having regard to all the 
circumstances, shall be of the opinion that the carriage, trade 
or voyage was imprudent, unsafe, unduly hazardous or 
improper.” 

 
6.2. At first glance, it might seem that this rule would mean that the Club would be 

unlikely to pay any claim where there had been a conviction for corporate 
manslaughter, because the Directors of the Club would almost certainly form the 
opinion that the shipowner’s “operations” were “improper”.  However, I will be 
suggesting that the meaning of this rule is rather more restricted, and that a 
conviction for corporate manslaughter is unlikely to provide  a ground for the Club 
to refuse to pay a claim under this rule. 

                                                 
23 Saskatchewan Government Insurance Office –v- Spot Pack Inc.  [1957] AMC 655, at page 663. 
 
24 Union of India v NV Reederij Amsterdam, the “Amstelslot” [1963] 2 Lloyd’s Rep 223, at page 235, per Lord 
Devlin. 
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6.3. First, we should look at the words “if the Directors, having regard to all the 
circumstances, shall be of the opinion”.  It might seem that these words mean 
that whatever the Directors think is final and conclusive – as it often says in the 
rules of competitions, “no correspondence will be entered into”.  Or, if the 
discretion has been delegated under rule 43, then whatever the Managers of the 
Club may think might be final and conclusive.  

 
6.4. However, as a matter of law, the Directors have to form their opinion in a 

reasonable way, and this will mean not only that the Directors have to “have 
regard to all the circumstances”, but also that they must ask themselves the 
correct question.  The meaning of the words in this rule “that the carriage, trade 
or voyage was imprudent, unsafe, unduly hazardous or improper” will be a 
question of law, and if the Directors (or Managers) are considered to have 
misunderstood the meaning of these words, then the opinion which they would 
have formed will not be binding.  Presumably, if the Arbitrators appointed under 
rule 40(C) consider that the Directors (or Managers) were asking themselves the 
wrong question, then the Arbitrators may proceed themselves to form a view as 
to whether the “carriage, trade or voyage was imprudent, unsafe, unduly 
hazardous or improper”.  

 
6.5. In interpreting these words, we should perhaps begin with the earlier words in 

this rule “carrying contraband, blockade running or being employed in an 
unlawful trade”.  The words “unlawful trade” will be interpreted as meaning that 
the “trade” that is, carrying goods of this sort from place A to place B, is forbidden 
by law.  This is the natural specific meaning of the word “trade”.  Also, there is a 
principle of interpretation under English Law which is labelled noscitur a sociis, 
by which where there is a list of items the meaning of one item will be understood 
in such a way that it fits in with the other items in the list.  Thus, “being employed 
in an unlawful trade” will naturally be interpreted as something generally similar 
to “carrying contraband” and “blockade running”.  

 
6.6. In principle, the meaning of the words following “if the Directors, having regard to 

all the circumstances, shall be of the opinion that” might be affected by the 
heading to rule 5(J).  (I have not found any provision in the UK Club’s Rules 
which would say that the headings are to be disregarded in the interpretation of 
the text of the rules.)  However, I expect that it might be considered that the word 
“operations” in the heading to this rule is simply there as an abbreviation for 
“carriage, trade or voyage” and should not be allowed to affect the interpretation 
of the text of this rule.    

 
6.7. With regard to the words following, what has to be considered by the Directors is 

the “carriage, trade or voyage”.  I would suggest that these words relate to what 
the owners do with the ship (the cargo the owners choose to load, the place 
where they take it, and the places where they send the vessel on the way).  They 
relate to “operations” in the sense of what the owners have chosen to do with the 
vessel, and not to the condition of the vessel in herself.  This seems to me to be 
confirmed by the point that what is meant here should be, in a broad sense, 
similar to “carrying contraband, blockade running or being employed in an 
unlawful trade”, all of which relate to what the owners choose to do with their 
vessel. 

 
6.8.      If that is correct, then the fact that the vessel was unseaworthy, in the sense that 

she was not reasonably fit to withstand the perils of any ordinary voyage, will not 
fall under this phrase in terms of “carriage, trade or voyage”.   In that case what 
would be making the voyage unduly hazardous are not facts about the particular 
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voyage on which the owners are choosing to send the vessel, but facts about the 
condition of the vessel. 

 
6.9. It might be suggested that the words “imprudent” and so on should be interpreted 

as dealing with something of the same general kind as “carrying contraband, 
blockade running or being employed in an unlawful trade”.  All those three relate 
to risks arising from prohibitions imposed by authorities in peace or war.  It might 
be suggested that therefore the words at the end of the rule also should deal only 
with risks arising from prohibitions by authorities. 

 
6.10. However, I do not think that that is the natural meaning of saying that a “carriage” 

or a “voyage” is “unsafe”.  It is natural to say that a “carriage” is unsafe if it is (to 
take an example from the old Institute Warranties) the carriage of Indian coal at 
the wrong time of year, and that a “voyage” is unsafe if it is (for example) a 
voyage to the Great Lakes at the wrong time of year.  I do not think that the 
principle noscitur a sociis can override the natural meaning of the words used. 

 
6.11. I would suggest, however, that the word “unsafe”  will most naturally be 

understood as relating to risks to the safety of the vessel herself, as distinct from 
risks of liabilities (for example, risks of damage to the cargo or injury to the crew). 

 
6.12. I would also suggest that the other words in the phrase “imprudent”, “unduly 

hazardous” and “improper” would probably be understood by arbitrators in the 
same way as “unsafe”, as dealing with risks to the safety of the vessel herself.   

 
6.13. I recognise that another reading is possible, and that a trade may be considered 

“imprudent”, for example, because of the risks which it presents to the cargo or 
the crew, even if there is no risk to the vessel herself.   However, it seems to me 
that there are two interpretations of these words in this context, and that the rule 
of interpretation that words are interpreted contra proferentem  will probably 
mean that these words are interpreted in the sense less favourable to the Club 
and more favourable to its Member.  This would mean that all the words in this 
phrase are interpreted in terms of risks to the safety of the vessel herself. 

 
6.14. In some possible cases, a conviction for corporate manslaughter might arise 

because the owners had chosen to load a cargo which was dangerous, or to 
send the vessel to an area of the world which was dangerous, and this had 
unduly endangered the vessel and thereby also endangered the crew in a way 
which was a breach of the owners’ duty of care to their employees.  In such a 
case, a conviction for corporate manslaughter would naturally mean that the 
Directors of the UK Club would conclude that the carriage or voyage was 
“unsafe”.   

 
6.15. However, most possible cases in which shipowners might be convicted of 

corporate manslaughter would arise because of breaches of the duty to make the 
vessel seaworthy (in the sense of being ready for an ordinary voyage) or 
because of other duties of care to the crew (or the passengers).  If I am correct 
with regard to the interpretation of the words in rule 5(J), a conviction for 
corporate manslaughter in such cases would not allow the Directors to consider 
that the “carriage, trade or voyage was imprudent, unsafe, unduly hazardous or 
improper”.  Certainly, I would suggest that there is no direct and easy route from 
the fact of a conviction for corporate manslaughter to the conclusion that the 
“carriage, trade or voyage”  was “improper”. 
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7. No indemnity in respect of the consequences of committing a crime 
 

7.1. There is a principle of English Law, under the general heading of “public policy”  
that: 

 
“the civil courts act on the principle that they will not lend 
their aid to a man so as to enable him to get a benefit from 
his own crime;25 

 
7.2. Related to this is a subsidiary principle.  Continuing the same quotation: 
 

“nor will they help him to get reparation for the consequences 
of his own culpable criminal act “26 
 

7.3. In at least one case this principle has meant that an assured was refused an 
indemnity under a liability policy in respect of damages payable to the estate of a 
person he had accidentally killed, because the civil courts considered that he was 
guilty of manslaughter.27 

 
7.4. However, I would not expect this principle to be applied in such a way that a 

conviction for corporate manslaughter would affect a shipowner’s right to recover 
claims under his hull insurance, although the position with regard to P&I 
insurance may be a little more complicated. 

 
Distinguishing Gray v Barr 
 

7.5. I should speak first about the case in which the assured was not permitted to 
recover under his liability insurance, because he was considered guilty of 
manslaughter. 

 
7.6. Manslaughter covers offences of different kinds and of very different degrees of 

gravity.  There are cases where a person has the mens rea required for murder, 
but because of a defence such as “provocation” he is convicted only of 
manslaughter.  Such cases are traditionally known as “voluntary manslaughter”.  
Even among the other cases which are classed as “involuntary manslaughter”, it 
was said by Lord Lane, LCJ in 1992 that the offence “ranges in gravity from the 
borders of murder right down to those of accidental death”.28 

 
7.7. In the case where a person guilty of manslaughter was refused an indemnity 

under his liability insurance, the facts were that he had been threatening his 
wife’s lover with a loaded gun, and the gun had gone off and killed his wife’s 
lover.  The death of his wife’s lover was unintended and accidental, but the 
husband had committed an intentional and criminal act by threatening his wife’s 

                                                 
25 Denning L J, in Marles v Philip Trant & Sons Ltd, Mackinnon, third party [1954] 1 QB 29, quoted in Smith 
and Thomas: Casebook on Contract (8th edition) page 532; compare Chitty on Contracts (29th edition), at 16-
163. 
 
26 Ibid.; Chitty on Contracts, at 16-168. 
 
27 Gray v Barr [1971] 2 QB 554, discussed in Chitty at 16-168, page 1036.  In the criminal proceedings the 
assured had been acquitted, but nevertheless the Court of Appeal considered in the context of civil proceedings 
that his conduct amounted to manslaughter (Trietel on the Law of Contract (10th edition), page 399). 
 
28 Quoted in the White Paper Reforming the Law on Involuntary Manslaughter: The Government’s Proposals  
(May 2000) at paragraph 1.5, page 5. 
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lover with the gun, and the rhetoric in the judgment of the Court of Appeal related 
in part to the need to discourage offences involving firearms. 

 
7.8. There would seem to be a distinction between cases where a person commits an 

intentional criminal act which goes wrong, and cases of “gross negligence” 
manslaughter where there is no intentional criminal act. 

 
7.9. Certainly, this distinction has been drawn by the Courts in relation to motor 

insurance.  If someone attacked his victim using a motor car and injures him (for 
example, by intentionally driving at him) then the driver’s conduct is not covered 
under his motor insurance, and the victim may be left to such compensation as 
he may be able to get from the Criminal Injuries Compensation Authority.  
However, if someone drives a car in a grossly negligent way and injures a victim, 
then the driver’s conduct is covered by his motor insurance.   

 
7.10. It seems to me that the case in which the threatening husband was refused an 

indemnity under his liability insurance may be distinguished in this way.  For 
manslaughter which involves an intentional criminal act, there may be no 
recovery under insurance, but for “gross negligence” manslaughter there may still 
be a recovery.29  And, of course, the offence of corporate manslaughter is, in 
effect, a kind of “gross negligence” manslaughter. 

 
 

How the Courts would apply the principle to hull insurance and to P&I insurance 
 

7.11. This is a principle of “public policy” and “public policy”  is not a matter of strict 
rules, but may depend on changing feelings on the part of judges as to what is 
desirable and  in particular may depend on the balancing up of different factors. 

 
7.12. In practice, I would expect that the Courts would prefer to decide any cases 

which might arise under a hull insurance not in terms of this principle, but rather 
in terms of the principles as to “wilful misconduct” and as to the lawfulness of the 
adventure, which I will discuss in the next two sections. 

 
7.13. With regard to liability insurance, one factor which is now likely to weigh strongly 

with the Courts is that (in the usual case) liability insurance is for the benefit of 
the victim, and ensures that there will be funds to pay the damages awarded to 
the victim.  It seems to me quite likely that if the case of the threatening husband 
and the wife’s lover were to come before the civil courts today, it might well be 
decided the other way, in order to ensure that there were funds to pay the 
damages due to the victim’s estate. 

 
                                                 
29 In the quotation from Denning, LJ, which I set out above, he spoke of a “culpable criminal act”, and he went 
on to say: 
 

“But there are cases nowadays where a man can be guilty of a crime without any 
moral culpability at all” 
 

And he continued 
 

“It has been held that a  motorist who had to pay damages for negligence could 
recover an indemnity from his insurers even though the negligence was so gross as 
to amount to manslaughter [citations omitted].  I think that those cases were rightly 
decided.  The right to indemnity for negligence should not depend on the chance 
whether a man is prosecuted, or the further chance whether he is convicted”. 
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7.14. However, there is a particular complication with regard to P&I insurance. 
Formally, this is not straightforward liability insurance, because it is subject to the 
“pay to be paid” rule.  To quote rule 5 (A) from the UK Club’s Rules for 2008 

 
“Unless the Directors in their discretion otherwise decide, it is a 
condition precedent of an Owner’s right to recover from the funds of 
the Association in respect of any liabilities, costs or expenses that 
he shall first have discharged or paid the same out of funds 
belonging to him unconditionally and not by way of loan or 
otherwise.” 
 

7.15. If the position were actually that a shipowner had already discharged his liability 
to the claimant out of the shipowner’s own funds, and the shipowner were now 
seeking to recover an indemnity from the Club, then he would be seeking an 
indemnity which was not in any way for the benefit of the claimant, but only for 
the shipowner’s own benefit.   

 
7.16. As long as the “pay to be paid” rule is taken seriously, the “public policy” 

considerations in favour of allowing a recovery under liability insurance may not 
apply in the same way to P&I insurance.  It might still be said that “public policy” 
should not allow the shipowner to recover an indemnity in respect of his own 
criminal conduct.  

 
7.17. The situation would be different if a mortgagee had discharged the liability to the 

claimant in order to protect its interest in the mortgaged asset, and if the rules of 
the Club were to allow a mortgagee / loss payee to recover in its own right as 
assignee.30 

 
7.18. Although it may still be said that where a crime is not “culpable” an assured 

should still be able to recover an indemnity, perceptions as to culpability may 
have shifted over time.  It may perhaps no longer be considered that in cases of 
“gross negligence” there is no moral culpability at all, and in particular it may well 
now have come to be felt that in cases where there has been gross negligence 
on the part of a company and this has led to a death, there is a moral culpability 
such that the company should not be permitted to recover an indemnity for its 
own benefit. 

 
Particular problems of dispute resolution under Club Rules 
 

7.19. These are difficult questions as the extent of “public policy”. 
 
7.20. Also, under the UK Club’s Rules, the contract of insurance is deemed to have 

been made in Bermuda, 31 and, of course, the Rules are regulating the 
relationship between an Association which is incorporated in Bermuda and its 
members. Although the contract of insurance is governed by English law32 there 

                                                 
30 Compare the position under a life insurance policy if the assured committed suicide while “sane”, at the time 
when it was considered that suicide was a crime.  The assured himself (or rather his estate) could not recover 
the amount insured under the policy, but if the assured had assigned the policy and then committed suicide, the 
assignees were entitled to the policy monies since it was they, and not the assured, who benefited from the 
crime (Treitel on the Law of Contract, page 401, in the text to footnote 95). 
 
31 Rule 42 
 
32 Rule 42 
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may be a question as to whether the “public policy” to be applied should be the 
public policy of England, or the public policy of Bermuda.   

 
7.21. The Club Rules refer disputes to arbitration in London under English Law. 33  

However, it may be felt appropriate that questions as to what “public policy” shall 
be, as distinct from just applying established rules to the facts of a particular 
case, should be dealt with by the judges appointed by the State in the public 
interest, and not by arbitrators appointed under a private contract.   

 
7.22. Under English Law, there does not appear to be any doctrine that certain types of 

question are non-arbitrable,34 and it does not appear that arbitrators could refuse 
to deal with such questions.  However, in practice, many arbitrators might be 
reluctant to make new law in this field, and might well prefer the parties to refer a 
preliminary question of law for the opinion of the High Court. 

 
8. “Wilful misconduct” 
 

8.1. The Marine Insurance Act 1906 provides at section 55 (2)(a): 
 

“The insurer is not liable for any loss attributable to the wilful 
misconduct of the assured” 

 
8.2. The clearest example of “wilful misconduct” is the deliberate bringing about by 

the assured of the event insured against, for example by the scuttling of a ship.  
However, as I will explain below,   “wilful misconduct”  extends to cases where 
the assured only acts in a way which increases the risk of the event insured 
against, and in  my view “wilful misconduct” may extend to cases where the 
assured may not be conscious that he is increasing the risk of the event insured 
against.  Therefore, the “gross” breach of duty involved in corporate 
manslaughter may come close to what is required for “wilful misconduct”.  
Nevertheless, in my view “wilful misconduct” requires something which goes at 
least a little way beyond what is involved in a finding simply of “gross” breach of 
duty or “gross negligence”, in the sense of “gross negligence” which is relevant to 
corporate manslaughter. 

 
8.3. In particular, “wilful misconduct” requires a particular mental state on the part of 

the assured, that is, in the case of a company, on the part of a person who may 
be treated as the “alter ego” of the company.  As we have seen, a conviction for 
corporate manslaughter does not require any positive mental state on the part of 
any individual within the organisation. 

 
The meaning of “wilful misconduct” 
 
8.4. I would suggest that there are three parts to an explanation of the concept of 

“wilful misconduct”.  The first part relates to the sort of conduct involved, and to 
the steps which take us from the clearest case where the assured deliberately 
destroys the subject-matter of the insurance, to cases where the assured simply 

                                                                                                                                                       
 
33 Rule 40 (C) 
 
34  In Stretford –v- Football Association Ltd  [2007] EWCA Civ 238, [2007] 2 Lloyd’s Rep. 31 there was an 
issue as to public policy in relation to disciplinary proceedings in respect of evidence given by Mr Stretford at a 
Crown Court trial, and the Court of Appeal was content for the whole case to be dealt with by arbitration under 
the rules of the Football Association. 
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acts in a way which seriously increases the risk.  The second part relates to the 
point that what is required is not merely conduct but “misconduct”.  The third part 
relates to the point that what is involved must also be “wilful”, and to the mental 
state which is required on the part of the assured. 

 
8.5. Beginning on the first part, of course the clearest case of “wilful misconduct”  with 

which we are all familiar, is the scuttling of a vessel.35  This is the deliberate 
destruction of the property insured in order to claim on the insurance. 

 
8.6. In the case of liability insurance, the natural parallel would be if a person followed 

a course of action knowing that it would produce claims against him, with the 
thought that the claims would not matter because they would be met by his 
insurance.  For example, an employer might deliberately follow a policy which he 
knew would produce injuries among his workforce and employer’s liability claims 
against him, but might not be concerned by the prospects of such injuries, 
thinking that the resulting claims would be met by his insurance. 

 
8.7. However, it seems clear that it is also “wilful misconduct” if the assured 

deliberately destroys the subject-matter insured, even if the assured has no 
thought about recovering an indemnity under insurance.  This view is taken, for 
example, by Professor Merkin:- 

 
“If the loss has resulted from deliberate destruction of the 
insured subject-matter by the assured, he will be denied 
recovery on the strength of the fundamental principle that 
insurance is against contingencies and not against certain 
events, and in such a case the assured has not merely 
exposed the insured subject-matter to injury, he has actually 
injured it himself.”36 

  
8.8. Again,  Professor Rose says:- 

 
“An assured who consciously performs an act or sets in motion 
a series of events calculated to cause a loss and succeeds in 
doing so may fail to recover for three reasons . . . And, thirdly, 
because even if the loss is proximately caused by an insured 
peril . . . recovery is precluded by s.55 (2)(a) of the Act.”37 

 
8.9. Chitty refers in passing to the “presumption”  that the promise to pay on the 

happening of a specific event does not apply where that event was deliberately 
caused by the assured.38 

 
8.10. What authority there is in way of relatively recent judgments confirm this.  In 

Papadimitriou –v- Henderson39  Mr Justice Goddard said: 

                                                 
35 Arnould, section 786, in the text to footnote 32 
 
36 Colinvaux’s Law of Insurance (8th edition), at 5-43 in the text to footnote 96 
 
37 Marine Insurance: Law and Practice (2004), at 18.16 
 
38 At 16-164, in the text to footnote 859. 
 
39 (1939) 63 Ll. L Rep. 345, discussed by Miller on Marine War Risks (3rd edition) at 29.8 to 29.10. 
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“Of course, if it was a case in which the shipowners got warning 
that the blockade had been established at a particular port or 
that a ship was lying waiting at a particular point, and the 
shipowner deliberately sent his ship forward to that point to run 
the blockade, it may be that there would be, in certain cases, an 
inference to be drawn that he was not endeavouring to carry out 
the voyage, but what he was endeavouring to do was to get his 
ship captured, and that, of course, would be wilful misconduct.”40 

 
8.11. The position should be the same with regard to liability insurance also.  For 

example, Hazlewood on P&I Clubs, under the heading “wilful misconduct of the 
member” says: 

 
“The issue here is not whether a member’s conduct has 
necessarily given rise to civil or criminal proceedings nor is the 
issue the extent to which he has been an enemy to his fellows 
but instead it is directed to the extent to which he has been his 
own worst enemy.  In other words, how far has the member 
brought about his own loss which he will then seek to pass on to 
his insurers?”41 
 

8.12. The first step in extending the concept of “wilful misconduct” was the move from 
deliberately bringing about the loss with the thought that the insurance would 
pay, to simply deliberately bringing about the loss.  The second step takes us on 
to conduct which greatly increases the risk of loss. 

 
8.13. The only recent authority in way of a judgment for this other step appears to be a 

case decided by the Supreme Court of Queensland in 1984, The “Isothel”,  which 
is discussed by Miller.42  In this case, according to the summary in Miller 

 
“The trial judge found that there was no intention to cause [the] 
loss [of the vessel] but that the plaintiffs had recklessly 
disregarded the consequences of their conduct to such an 
extent that they were guilty of “wilful misconduct”.  This finding 
which was based upon . . . the Marine Insurance Act 1909 
(Commonwealth), which is in the same terms as section 55 
(2)(a) of the Marine Insurance Act 1906, was upheld on 
appeal”.43 
 

8.14. However, there is also earlier authority in the same direction.  As Professor Rose 
says: 

 
“it was held in Thompson v Hopper to be no defence to a claim 
under a time policy for a loss caused by perils of the seas that 
the shipowner “knowingly, wilfully, wrongfully and improperly 
sent the ship . . . out to sea in an unseaworthy state”, although it 

                                                 
40 Quoted by Miller at 29.10. 
 
41 (3rd edition) , pages 243-244. 
 
42 Paragraphs 29.4 to 29.5 
 
43 Miller, at 29.5 
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was said that the claim would be defeated if the assured did so 
“at a time when it was dangerous for the ship to go to sea in the 
state and condition in which she then was [and the assured] 
wrongfully and improperly caused and permitted the said ship to 
be and remain on the high seas near to the sea shore, for a 
great length of time, in the state and condition aforesaid, and 
without a master, and without a proper crew to manage and 
navigate her”.”44 

 
8.15. However, the second part of any explanation of “wilful misconduct” must be that 

the concept requires not merely conduct but misconduct.  That is, the conduct of 
the assured must be improper. 

 
8.16. Even the deliberate destruction of the subject-matter of the insurance may be 

proper conduct, and in such a case it may be covered by the insurance.  As 
Professor Merkin says: 

 
“Furthermore, the rule is directed against misconduct only, and 
does not cover cases where the assured, properly and without 
any fraud on his part, causes the loss in question, as where he 
causes the loss in the performance of a duty to the state under 
whose law the policy was made.  Thus, where the captain of a 
British vessel set fire to it to prevent it falling into the hands of 
French privateers, it was held that the loss fell within the fire 
cover provided by the policy and that recovery was not 
precluded.”45 

 
8.17. With regard to increasing the risk, it may be tempting for an insurer to argue that 

it is misconduct to act in a way in which one would not act if uninsured.  
However, on reflection that is ridiculous.  For example, consider the notice which 
a person who buys American Express traveller’s cheques may receive, which 
advises the person that he must treat the traveller’s cheques as if they were the 
same amount of cash.  The reality of the situation is that people buy traveller’s 
cheques precisely because they do not wish to carry large sums in cash with 
them.  Similarly, a person may be willing to carry on the business of shipowning 
only because he has insurance against at least some of the risks involved. 

 
8.18. I would suggest that what is required is a notion of exposure to risk which is 

pointless or, to use an old-fashioned word, “wanton”.  I would suggest that for 
“misconduct” it should not be a matter simply of “unreasonable” exposure to risk, 
which would suggest that it is a question of striking a balance between some 
sensible purpose and the risk involved, and if a reasonable person would decide 
against taking the risk but the assured decides to take the risk, then the assured 
is acting “unreasonably” and cannot recover. I would suggest that for 
“misconduct”, there must be no sensible point to the exposure to risk, so that 
there is no question here of a balance being struck between opposed 
considerations. 

 
8.19. Professor Clarke suggests that in the context of insurance the question of “wilful 

misconduct”  relates to the supposed intention of the insurer, and is, in effect, 

                                                 
44 Marine Insurance: Law and Practice (2004), at 18.22 
 
45 Colinvaux, at 5-43, the text to footnotes 8 and 9 
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whether the increase in risk created by the assured’s conduct is outside the 
range which the insurer has agreed to bear.46   I would suggest that an insurer 
should be treated in this context as accepting the risk that the assured may 
weigh up opposed considerations in an unreasonable way, but not as accepting 
the risk of conduct which is pointless or “wanton”. 

 
8.20. The third part of any explanation of “wilful misconduct” must relate to “wilful”.   

 
8.21. It is suggested by some textbooks that this means that the misconduct must be 

conscious, in the sense not only that the assured must know what he is doing, 
but that he must know that he is unjustifiably increasing the risk of loss.  For 
example, Professor Clarke says; 

 
“There is wilful misconduct at common law if a person’s conduct 
increases the risk of loss and  that person is actually aware of 
this.”47 
 

8.22. However, I wonder whether this interpretation pays sufficient attention to the 
precise words.  “Wilful” does not in itself mean “conscious”.  Conduct may 
naturally be called “wilful” because it is pig-headed or (to use the word which we 
used previously) “wanton”. 

 
8.23. When the word “reckless” is used in relation to “wilful misconduct”, it seems to 

me that it may be enough if the conduct is “reckless” in the sense that the risk 
was flagrantly obvious and the assured paid it no attention at all, as distinct from 
the sense of “reckless” which requires the person was consciously aware of the 
risk at the time. 

 
 
 
“Gross negligence” and “wilful misconduct” 
 

8.24. As a result, I would suggest that gross negligence by an individual may come 
very close to “wilful misconduct”.   

 
8.25. However, even in the case of an individual, it seems to me that there is 

something in the idea of a pointless, “wanton”, taking of a risk which goes beyond 
just gross negligence.  If we distinguish between the two working definitions of 
“gross negligence” which I mentioned towards the end of section (2) of this 
paper, “wilful misconduct” would seem to require at least that there have been a 
flagrant disregard of an obvious risk, and not simply the more diffuse  idea of a 
“gross” failure to take care. 

 
                                                 
46 The law of Insurance Contracts (5th edition, 2006), section 17-3A3, in the third paragraph of the section (page 
472) 
 
47 The Law of Insurance Contracts, at 17-3A3, at the end of the second paragraph in the section; compare 
Hazelwood on P&I Clubs: 
 

“It is not sufficient to show that the wrongdoer  merely intended to steam at excessive speed or exercise a 
lien over cargo.  What must be done wilfully is not only the act or omission itself but also the actionable 
fault such as the collision or breach of contract. In other words, the mental element of “wilful” should 
not be divorced from the consequence which amounts to “misconduct.” (page 245). 
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8.26. Additionally, with regard to corporate manslaughter, as we have seen one of the 
points of the Corporate Manslaughter Act is that there may be a gross breach of 
a duty of care by a company as a result of an accumulation of individual failures 
within the organisation none of which on its own amount to gross negligence, but 
together amount to a gross breach of the company’s due of care.  On the other 
hand, “wilful misconduct” requires an identifiable alter ego of the company to 
commit gross negligence, or probably something which goes a little way beyond 
just gross negligence. 

 
9. Warranty of legality 
 

9.1. The Marine Insurance Act 1906 section 41 is as follows: 
 

“There is an implied warranty that the adventure insured is a 
lawful one, and that, so far as the assured can control the 
matter, the adventure shall be carried out in a lawful manner”. 

 
9.2. With regard to the first part of this section, “that the adventure insured is a lawful 

one”, it appears to be settled law that there is no warranty that the vessel will 
comply with the legislation relating to safety at sea.  However, I will be 
suggesting that the second part of the section should not be interpreted in the 
same way, and that there may be a warranty that, so far as the assured can 
control the matter, the adventure will be carried out in a way which complies with 
safety legislation.  If that is correct, then the fact of a conviction for corporate 
manslaughter arising from a gross breach of such legislation would be powerful 
evidence for the insurers that the assured had not complied with this warranty.  
And, since this is a warranty in the strict sense, as the law stands at present the 
insurer would be discharged from all liability under the insurance as from the time 
of this gross breach of safety legislation, even though the breach may not have 
caused the loss for which the assured is seeking to recover.  (This point differs 
from all the points which we have considered in sections (4) to (8) of this paper, 
since they all would require that the conduct in question caused the loss for 
which the assured is seeking to recover.) 

 
9.3. Turning to the explanation of the warranty in section 41 of the Act, I should first 

say that this relates only to lawfulness under English law.48  However, in the case 
of the first part of the warranty, it relates not only to lawfulness in the sense of 
complying with criminal law,49 but also in relation to not committing tortious acts, 
and there is no reason to suppose that this does not apply to the second part of 
the section also. 

 
9.4. The first part of the section is construed in terms of the contract of carriage 

(which is “the adventure”) being lawful, in the sense of not being unenforceable 
by reason of illegality. 

 

                                                 
48 For the first part, which is interpreted as relating to whether the contract of carriage is affected by illegalities 
so as to be unenforceable under English Law, illegality under the proper law of the contract of carriage, or 
under the law of the place where part of the contract must be performed, may be relevant, but this is only 
because such illegality under a foreign law may mean as a matter of English private international law that the 
contract of carriage is unenforceable under English law. 
 
49 The ‘illegality” which makes a contract unenforceable as a matter of English law relates not only to crimes 
but to torts. 
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9.5. The underlying idea is that the contract of insurance is collateral to the contract of 
carriage, so that if the contract of carriage is illegal and unenforceable, the 
contract of insurance also is illegal and unenforceable. 

 
9.6. This underlying idea may now seem rather odd.  It may well have been 

appropriate in the days when vessels were insured on voyage policies, and on a 
form which was intended to insure ship and goods together.  However, it is not 
natural to view an insurance of hull and machinery for a year as collateral to the 
contracts of carriage that the ship may perform over a year (for instance, the 
vessel will remain insured while she is laid up). 

 
9.7. Nevertheless, this idea appears to be entrenched in the cases which were 

codified in the Marine Insurance Act, and the Act may have to be interpreted in 
terms of those cases. 

 
9.8. Thus, the warranty of the lawfulness of the adventure is only a warranty that the 

contract of carriage will not be unenforceable under English law by reason of 
illegality. 

 
9.9. It is well-established that legislation with regard to safety at sea will be treated as 

not intended to render contracts of carriage unenforceable, but as intending only 
to impose penalties on shipowners who do not comply with the legislation. 

 
9.10. It follows, therefore, that the warranty “that the adventure insured is a lawful one”, 

does not involve any undertaking that the vessel will be in compliance with safety 
legislation. 

 
9.11. However, the second part of the section is a warranty “that so far as the assured 

can control the matter, the adventure shall be carried out in a lawful manner”.  
 

9.12. Arnould  interprets this also in terms of what affects the contract of carriage and 
renders it unenforceable. 

 
9.13. However, the words of the Act, read literally, indicate that this warranty is not 

about the contract of carriage (“the adventure”) but about the manner in which 
the adventure is carried out.  With all respect to Arnould and to those who have 
followed its authority, I would suggest that the words of the Act should be 
construed in accordance with their literal meaning. 

 
9.14. I have not attempted to study the cases from before 1906 which were intended to 

be codified in the Act.  However, the words even of a codifying act should be 
read in accordance with their literal meaning, and on at least one point the 
Marine Insurance Act has been interpreted as changing the law even though this 
may have been done unintentionally.50 

 
9.15. If that is correct, there is no reason why a warranty that (so far as the assured 

can control the matter) the adventure will be carried out in a lawful manner 
should not include that the adventure will be carried out in compliance with 
marine safety legislation. 

 
9.16. Of course, in this warranty the words “the assured” will refer in the case of a 

company to an alter ego.  However, for a breach of this warranty, there does not 
                                                 
50 By the word “unlikely” in section 60 (2)(i)(a). 
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have to be a positive act by the alter ego, or any knowledge by the alter ego.  It is 
enough that “the assured” could have controlled but failed to do so.   

 
9.17. Such a failure to control is practically the same as what was discussed in the 

cases on the right to limit prior to the 1976 Convention.   In these cases, as I said 
previously, it was considered the duty of a shipowner to institute a system to 
prevent things from going wrong, and a failure to establish such a system was 
“actual fault”. 

 
9.18. Therefore, what may be established by a conviction for corporate manslaughter 

appears very close indeed to a breach of this warranty. 
 

9.19. Corporate manslaughter relates to a gross breach of a tortious duty of care.  
However, the second part of the warranty under s.41 of the Act may also relate to 
breaches of tortious duties as well as to breaches of the criminal law.  Also, even 
if this warranty were to relate only to complying with the criminal law, for a 
conviction of corporate manslaughter the jury must have considered whether 
there were failures to comply with health and safety legislation.51 

 
9.20. As we have seen, a conviction for corporate manslaughter relates only to a 

failure by “senior management” as a whole, and not to a failure by an identifiable 
individual “controlling mind”.  However, as has been said previously, where there 
has been such a failure by senior management as a whole,  it will almost always 
naturally involve a failure by the “controlling mind” to put into effect a system to 
prevent things from going wrong.  And, in turn, such a failure to establish a 
system will be in the terms used in section 41 of the Marine Insurance Act a 
failure by the “controlling mind” to control the matter. 

 
 

 
 
 
 

 
 
 

 
 
 

 
 
 
 
 
 
 
 
 
 
 

                                                 
51 Corporate Manslaughter and Corporate Homicide Act 2007,  section 8(2). 
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protracted trials. A supreme advocate, head and shoulders above the majority." and 
"a superb tactician who fearlessly fights for his clients with real tenacity."  
 
Professional Appointments, Attainments and Memberships  
Head of Chambers of Cloth Fair, Deputy High Court Judge, Recorder of the Crown 
Court, Fellow of the Institute of Advanced Legal Studies, Fellow of the Institute of 
Continuing Professional Development.  
Bencher of Middle Temple.  
 
2007  Listed in The Top 100 lawyers by The Lawyer.com 
2003  Member of the National Criminal Justice Council. 
1991 – 1997 Member of the Lord Chancellor's Advisory Committee; 
1990 – 1996 Member of Criminal Committee of the Judicial Studies Board; 
1984 – 1990 Member of the Crown Court Rules Committee;  
1985  Queen's Counsel  
1979 – 1985 Treasury Counsel at the Central Criminal Court.  
1977 – 1979 Prosecuting Counsel to the Inland Revenue. 
1968  Called to the Bar 
 
Notable Cases 

 1

He has twice been appointed as an Inspector by the DTI to investigate allegations of 
insider share dealing and has extensive experience of defending in such cases, 
including the successful defences of David McCormick, CEO of Atlantic Computers; 
Johnny Townshend, Deputy Chairman of Hoare Govett; Richard Steele of Knox D'Arcy 



Investment Management and David de Benham Crosswell, Chairman of Selborne 
Brick and Tile Company.  
 

• He acted in both references of the Guinness case to the Court of Appeal in 
1995 and 2002, the Brinks Mat money laundering trials, Blue Arrow, 
McNicholas, Morgan Grenfell and the VTI Fertasco anti-dumping prosecution. 

• He was instructed by the owners of the Bowbelle in the litigation which 
followed the Marchioness Disaster, the criminal investigation and the 
subsequent Wreck Commissioner's Inquiry. He represented Lord Archer and 
Jonathan Aitken's co-accused in their respective perjury trials.  

• He advised Celador when concerns arose over the winning contestant in 
"Who wants to be a millionaire?" Between 2002 and 2005 he acted for the First 
Defendant in the Jubilee Line trial at the Old Bailey and in the summer of 2005 
for Dylan Creaven who was acquitted by a jury in what was alleged to be the 
largest fraud to have been committed on Customs and Excise. 

 
Experience/ Scholarships  
Open Exhibition, King's College Cambridge, Harmsworth Entrance Exhibition and 
Astbury Scholarship, Middle Temple.  
 
Education  
The Oratory School, King's College Cambridge. 
 
Cloth Fair Chambers 
39-40 Cloth Fair, London. EC1A 7NT 
Telephone: 020 7710 6444  
Website: www.clothfairchambers.com
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Maria Pittordis 
Partner- Hill Dickinson 
 
Maria was called to the bar in 1984 and joined Hill Dickinson in 1987. Maria 
deals with all aspects arising from any accident  or casualty involving death 
and or personal injury. on land or at sea or offshore.  Her involvement begins 
at the scene of an accident and includes liaising  with regulatory and 
prosecuting bodies including the Police, Health and  Safety Executive, 
Marine Accident Investigation Bureau, Maritime and  Coast Guard Agency  
and continues through to trial. 
 
Maria deals with civil and criminal proceedings, inquests and other 
proceedings which arise from accidents.  
 
Recent  high profile cases in which she has acted include the  fire of 
"CALYPSO" in 2006, the grounding and total loss of the "SEA DIAMOND" in 
the Greek Islands in 2007, the sinking of the "EXPLORER" in the Antarctic in 
2007 and the tragic carbon monoxide case in a hotel in Corfu in October 
2007.  
 
Direct Dial: 020 7280 9296 
Email: maria.pittordis@hilldickinson.com  
 
 
 

~~~~~ 
 
Christopher J Brown 
 
Christopher is the Claims Director of Thomas Miller P&I Ltd, London, 
managers of the UK P&I Club.  
 
Christopher has legal training and has worked with P&I claims management 
since 1989.  He has worked and lived in Scandinavia for 9 years and in Asia 
for 7 years.    He currently oversees claims matters worldwide for the UK P&I 
Club."  
  
 
 

~~~~~ 
 
 
 
 



 
 
Rhys Clift 
Partner – Hill Dickinson 

Practice Area

Dispute Resolution 

Insurance and Reinsurance 

Offshore and Energy 

Shipping 

Work Specialisms

Commercial Litigation, mainly marine and non-marine insurance and reinsurance 
(including hull, cargo, energy, mortgagee interest, general coverage disputes), maritime 
casualties, contracts of carriage (charterparties and bills of lading), Commercial Fraud 
Investigation. 

Personal Profile

Reported cases include S & W Beresford plc/NGI –v- New Hampshire Insurance Co 
(alleged theft of $54 worth of gold) (Commercial Court), Aneco Reinsurance 
Underwriting Limited –v- Johnson & Higgins Limited (House of Lords). 

Rhys represented the Lloyds Underwriters in arbitration who successfully avoided a 
series of contracts of reinsurance.   That avoidance gave rise to the action by the cedant 
(Aneco) against the brokers concluding in the House of Lords decision.     Limit (No.3 ) 
Limited –v- PDVIC (2005), Court of Appeal decision on jurisdiction in energy/liability 
dispute.     

Rhys has published numerous articles on insurance and commercial mediation.  He has 
spoken widely in the UK, Europe, Scandinavia, South America, and the USA on dispute 
resolution and insurance matters.     

He is the co-author of Hill Dickinson’s instruction booklet on Mediation (At A Glance 
Guide) which is published both in English and in translation into Spanish.   He is also 
author of “Mediation FAQs”, Bullet Point Summaries on Mediation which are now 
published in 14 languages: Arabic, Chinese, English, French,  German, Greek, Italian, 
Japanese, Korean, Norwegian, Portuguese, Russian, Spanish and Swedish.   

Rhys graduated in 1979, passed Solicitors Finals with Honours and was awarded the 
Alfred Syrett  Prize in 1980.  He obtained a post-graduate degree from the University of 
Aix-en-Provence, France in 1981.    He was shortlisted as a finalist in the CEDR Awards 
for Excellence in ADR, 2006 (Innovation).    He acted as Judge and Mediator in the 
Second International Mediation Competition held by the International Chamber of 
Commerce in Paris in 2007.     
 



Biography of John W. Keller, III 
 
 
JOHN W. KELLER, III, a partner in Keller & Bolz, LLP, is Board Certified in 
Admiralty and Maritime Law (Florida Bar Board of Legal Specialization and 
Education), an Arbitrator (independent and with the Miami Maritime Arbitration 
Council), and recognized in “The Best Lawyers in America” (1993-present) and 
“Florida Super Lawyers”.  He is admitted to practice before the Eleventh and Fifth 
Circuit Courts of Appeals and the United States District Courts for the Southern, 
Middle, and Northern Districts of Florida.  He is a member of The Florida Bar, 
The Maritime Law Association of the United States, the Southeastern Admiralty 
Law Institute, the Defense Research Institute, and the Dade County and 
American Bar Associations.  
 
Mr. Keller’s litigation practice encompasses a wide array of trials, appeals, 
arbitrations (both as arbitrator and as counsel), and administrative proceedings 
involving:  
 
• Environmental and pollution 

incidents 
• Personal injury and wrongful 

death claims  
• Collisions and allisions 
• Vessel, shipyard and marina 

explosions and fires 
• Groundings and sinkings 
• Salvage claims 
• Mortgage and lien claims 
• Marine insurance coverages 
• Pilotage accidents and disputes 
 

• Products liabilities 
• Marine contract disputes, 

including disputes relating to 
charters, dredging, employment, 
terminal operations, stevedoring, 
shipyards, marinas, etc.   

• Cargo loss and damage 
• Towage accidents and disputes 
• Coast Guard, National 

Transportation Safety Board, 
Immigration and Customs 
investigations and proceedings 

 
As to transactional matters, Mr. Keller’s practice is devoted to advising individual 
and corporate clients, including a number of major cruise lines, dredge 
companies, financial institutions, concessionaires and cargo interests with 
respect to: 
 
• Sales and construction 
• Warranty issues 
• Product liability  
• Marina operations 
• Repair, dockage and lease 

agreements 

• Critical self evaluations and 
investigations re management 
and operational practices 

• Salvage Agreements 
• Marine insurance  
• Charter Parties 



• Vessel management -- Safety 
Management Systems, STCW, 
etc. 

• Vessel and harbor security plans 
• Marine regulatory compliance 
• Concessionaire contracts 

• Passenger ticket contracts 
• Crew employee manuals 
• Crew employment agreements 
• Insurance terms and conditions 

 
 
Among the articles authored and lectured by Mr. Keller are:  
 

• “Law Applicable to Marina Operators,” Southeastern Admiralty Law 
Institute, June, 1987 

 
• “Marine Casualty Reporting & Investigation,” Southeastern 

Admiralty Law Institute Seminar, 1998 
 

• “Marine Casualty Reporting & Investigation,” Volume 24, Number 1, 
Tulane Maritime Law Journal, 1999 

 
• “Environmental Damage: Coverage & Exposure Above and Below 

the Water Line, The Wave of Change” - Marine Insurance Seminar, 
Fort Lauderdale Mariners’ Club, October 24, 2001 

 
• “Mediating Maritime Claims,” The Florida Bar Admiralty Law 

Committee, Florida Bar Annual Meetings, January 2007 
 

• "Florida National Marine Sanctuaries and Parks, Environments 
Apart," Lorman, January, 2008 

 
 
 



 

LONDON SHIPPING LAW CENTRE 
 

Forum for Shipping, Insurance, Trade and Maritime Safety 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX I 
 
 

"Corporate Manslaughter and Corporate Homicide Act 
2007" 
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