
THE LONDON SHIPPING LAW
CENTRE

Forum for Shipping, Trade and Maritime Safety

Current Legal Issues Affecting
the Cruise Industry

Chairman: Elizabeth Blackburn QC - Stone Chambers
Panellists: Nigel Carden – Thomas Miller P&I Ltd

Graham Barnes – BankServe Insurance Services Ltd
Ian Gaunt – Carnival Corporation
Struan Robertson – Stephenson Harwood

WEDNESDAY 19th January 2005,   5.30 for 6.00pm

Stephenson Harwood, One St. Paul’s Churchyard, London, EC4

FACULTY OF LAWS ~ UNIVERSITY COLLEGE LONDON
BENTHAM HOUSE ~ ENDSLEIGH GARDENS ~ LONDON WC1H OEG

OFFICE TEL/FAX: 020 7679 1512 ~ E-mail: shipping @ucl.ac.uk
Directors’ Tel/Fax: 020 7679 1434 ~ Director’s E-mail: a.sheppard@ucl.ac.uk

Web-site: www.london-shipping-law.com

LS  LC



Introduction
In many respects the cruise business is very different from other sectors of the
shipping industry; in terms of the way it operates and is financed and insured and the
international regulatory regime that applies to it. In the context of the 2002 Protocol
to the Athens Convention, now ratified by more than half of the signatory states
necessary for it to come into force, this Seminar will examine the P&I, legal and other
challenges facing the cruise business in the 21st Century. Topical issues will also be
discussed.

KEY ISSUES TO BE DISCUSSED include:

P&I  insurance
 Core cover and special risks; “shipping” and “leisure” risks
 Aggregation of risks
 Definition of “casualty”’
 Excesses, limits and “bugs”

The Athens Convention and 2002 Protocol
 Summary of the present regime and the proposed changes
 Cost implications of the 2002 Protocol; can the industry afford them?
 Terrorism and piracy
 Other safety matters

Financing, restructuring and enforcement
 Current trends in financing and restructuring arrangements
 Enforcement problems including Chapter XI protection and US “long arm”

jurisdiction; repatriation of passengers, crew and concessionaires
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Nigel Carden

Part B
The Athens Protocol – Implications

Graham Barnes

Part C
The Athens Convention Protocol

Ian Gaunt

Part D
Financing, restructuring  and enforcement

Struan Robertson

Part E
Appendix – The Athens Convention relating to the carriage of passengers and their

luggage by sea 2002

Part F
Curricula Vitae



Part A

Liability Insurance Issues for the Cruise Industry including ‘Extracts from Texts’

Nigel Carden



1

Part A

Liability Insurance Issues for the Cruise Industry including ‘Extracts from
Texts’

Nigel Carden

Introduction

1. What are the main P&I risks associated with cruise shipping? To what extent can they be
covered on a mutual basis? What are the challenges to providing coverage?

Core cover is set out in Rule 2, Section 1 of the UK Club Rules. The main exclusions from
mutual Pooling are set out in section 21 of Appendix V of the Pooling Agreement. Both
documents are attached to these papers.

Non-passenger risks

2. The operation of a cruise ship will attract most of the usual liabilities associated with operation
of other ships, except cargo claims! Operator will therefore need cover for liabilities such as
crew illness, injury, or death, and re-patriation and substitution costs; collision with other ships;
damage to property not on board, e.g. piers, docks, cranes, bouys, pipelines, cables, etc; wreck
removal; pollution of land, sea or air by substances escaping from or discharged from the ship;
statutory fines; liabilities under indemnities required by operators of third party facilities; sue and
labour and legal costs incurred in dealing with insured liabilities. Cruise operator will also have
as much reason as any other shipowner, to value possibility of discretionary cover for grey areas
under 'Omnibus Rule'.

3. Cruise shipping is in many ways generally a better risk, in view huge investment in modern
tonnage, well maintained, well manned and crewed, and operated to high standards. However,
has its own distinctive profile of risk. Pollution risk, for example, not only in relation to oil from
spilt bunkers or poorly operated OWS equipment, but also in relation to other wastes generated
onboard, and in relation to environmentally sensitive areas of operation, such as Caribbean
beaches, Scandinavian fjords, Arctic or Antarctic cruising, etc. Investment in new methods of
propulsion and better manoeuvrability may lessen navigational risk on paper, but temporarily
increase it where new technology is unreliable, or where it brings an unfamiliar side effect (e.g.
increased wash damage with faster ship acceleration). Risk of liability for third property on
board (of concessionaires) greater than on most ships.

Core passenger risks - personal injury of passengers

4. Key risk that distinguishes cruise industry from other shipping, is that associated with the
special nature of what is being transported - passengers, rather than cargo. First key element of
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P&I insurance for this contained in UK Club Rule 2, Section 1C, whereby Member has cover for
liability to pay "damages or compensation for personal injury, illness or death of any passenger
and hospital, medical or funeral expenses incurred in relation to such injury, illness or death".

5. This aspect regarded as a fully mutual risk in principle, no different to that faced by all
operators of ships in relation to people such as crew, stevedores, inspectors, and others who
come on board, and persons in ports whose health might be adversely affected by a ship's
operations. However, passenger risk is far more complex to manage (a) because of complexity of
passenger expectations and behaviour, and (b) because of the aggregation of risk represented by
large numbers of people carried.

6. Shipboard injury. There is great variety of ways in which passenger injuries may arise, just as
there are many ways in which cargo is damaged. Passengers are increasingly aware of this,
through popularity of fly-on-the-wall TV documentaries, and through linked websites with
advice on cruise passengers' rights and remedies.  A well-known plaintiff's lawyer, New York
Justice Dickerson, offers web-based advice to potential class action litigants, listing US legal
cases by causation of injury/illness.

7. Let us take his list as an example. Minor slips and falls are of course the most common.  No
suits involving death by fire.  A number of injury cases involving sexual assault. A greater
number involving alleged malpractice by ship's doctors. Some unfortunate incidents result from
over-exuberant behaviour by passengers, including injuries sustained sliding down bannisters;
jumping from a deck into a pool but landing a foot short of the water; being killed by the ship's
propellers after jumping while intoxicated from the ship's rail. Several lawsuits involved leisure
accidents, including being struck by a rum-filled coconut; being hit by another passenger's golf
ball; and being accidentally shot by another passenger firing at clay pigeons. Some injuries
attributed to poor design of ship or fittings, including bathrooms, passageways, railings, and sofa
beds.  Other causes of injury included falling through an open hatch, being thrown around in a
hurricane, being hit by a heaving line, being bitten by a spider.  There are also a large number of
claims for seasickness, gastrointestinal illness, or respiratory tract infections.

8. Off ship injuries. The list of causes of injuries on shore excursions makes even more alarming
reading: Assaults, robberies and shootings; horseback riding; using jet skis; scuba diving and
snorkelling accidents; boat tours; traffic accidents; fist fights; malpractice in shore clinics;
parasailing; waterskiing; snowmobiling; helicopter and plane rides; wake boarding; even
'abandonment'.

9. Cover for contractual liability for injuries sustained off the ship will generally only be
available if the shore excursion is not the subject of a separate contract, and if the cruise operator
has preserved rights of recourse against the shore excursion operator. This preserves mutuality
by ensuring that the P&I Club cover is tied to the role of ship operator, not that of excursion
operator. Cover for off-ship risks can be purchased separately (see section 31 below). However,
cover for the cruise ship operator's negligence, such as negligent selection of a shore excursion
company with a bad record of accidents, remains still within core P&I.
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10. Lists like those at the class action website are not intended to record the huge numbers of
cruise customers who enjoy their holidays, but are restricted to cases where cruise operators were
regarded as having some responsibility for things that went wrong.  Even in these cases,
however, it can be seen that in some instances there is substantial contributory fault on the part of
the passenger. When we turn to illness, there are cases where it seems questionable whether
anyone at all should be liable, rather than putting the experience down to bad luck.

Core passenger risks - illness

11. Several high profile cases of illness on cruise ships have involved Norovirus (or Norwalk
Virus), the unpleasant but short-lived effects of which can include 'projectile' vomiting and
'explosive' diaorrhea. Virus is notorious for high attack rate, low dose rate needed to produce
infection, and high stability outside its host - making it difficult to eradicate. UK health
authorities estimate that about 1.5 million people catch the virus in the UK each year.
Background level of infection exists amongst the general population, including those boarding
cruise ships. US Centre for Disease Control (CDC) only classifies an episode of Norovirus
infection as an 'outbreak' if 3% or more of the relevant population is infected - equivalent to
more than 100 people on a cruise ship with 2000 passengers and similar levels of crew. Sharp
increase in UK, Germany, and Netherlands in 2002 coincided with the emergence of new variant
of virus - more virulent and more environmentally stable.

12. Many of us catch common colds, flu and other 'bugs', in crowded places like shops, buses
and trains, and would think it absurd if the operators of such facilities were held liable for our
becoming ill, or for failure to identify and exclude those with infections to pass on. Is it different
when you get on a ship? The cruise passenger is buying what he hopes will be a particularly
pleasant experience and has expectations that are quite different from those who use a commuter
railway. What is the cruise ship operator's responsibility?

13.  Relevant law for a contract made in the UK would include standard terms of the cruise
operator's contract, the UK Package Travel Regulations (or equivalent), and the Athens
Convention.  Under Article 3(1) of the (unamended) Athens Convention, the carrier "shall be
liable for the damage suffered as a result of the ... personal injury to a passenger ... if the
incident which caused the damage ... was due to the fault or neglect of the carrier".

14. Regulation 15 of the Package Travel Regulations (PTR) provides that the cruise operator (1)
"...is liable to the consumer for the proper performance of the obligations under the contract...",
whether performed by him or by other suppliers, and (2) "...is liable to the consumer for any
damage caused to him by the failure to perform the contract or  the improper performance of the
contract, unless.......

...the improper performance is due neither to any fault of... [the cruise operator], nor to that of
another supplier of services, because..."..improper performance is due either (a) to fault of the
consumer, or (b) to unforeseeable or unavoidable failures of an unconnected third party, or (c) to
failures due to unusual and unforeseeable circumstances which could not have been avoided by
the exercise of due care, or an event which even with all due care could not have been foreseen
or forestalled.
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15. In Hone v Going Places [2001], the Court of Appeal considered the PTR and found that "In
the absence of the assumption [in the contract] of an absolute obligation, the implication will be
that reasonable skill and care will be used in the rendering of the relevant service. There will
thus be no improper performance ... unless there is an absence of reasonable skill and care in
that service. If, as here, it is the claimant who seeks to rely on regulation 15(2), then he has to
show that there has been improper performance".

16. The issue of what is reasonable skill and care, in the context of preventing the outbreak of
illness, must depend upon the characteristics of the illness and the type of service offered.
Dealing with SARS raises different issues from dealing with Norovirus. The cruise passenger
hopes to have a healthy and enjoyable experience. The cruise operator does not have a
corresponding absolute obligation to prevent all transmission of any communicable disease on
board the ship.

17. If the control measures instituted by a cruise operator before and during the outbreak of a
disease do not satisfy the test of reasonable skill and care and there is potential liability, it will be
difficult to distinguish between passengers who would anyway have contracted the virus within a
background level of disease, and those who have the disease only because reasonable skill and
care was not exercised. The liability to compensate will be covered by P&I, as noted above. If
the total claims arising from an outbreak of disease were to reach the level of the Club retention
under the IG Pooling Agreement ($6 million), liabilities in excess of the retention would raise
Pooling issues.

Insurance retentions for pooling illness claims

18. Clause 7.1(c) of the Pooling Agreement provides that "For the purpose of calculating the
amount of any Pool Claim and the Retention to be applied to that Pool Claim, ... all Claims
eligible for pooling which are incurred by one Association under one Entry or Reinsured Entry
arising from any one event, including any Claim in respect of liability for the removal or non-
removal of any wreck, shall be treated as if they were one Pool Claim."

19. The Agreement makes special provision for calculating Pool claims in respect of cargo
liabilities, whereby all liabilities in respect of cargo carried on the same voyage are deemed to
have arisen from one event, (whether or not there were in fact liabilities arising from entirely
different events, such as a shortlanding at one port, water ingress through the hatches on the way
to next, and a loss by fire of cargoes undamaged by water.) There is also special provision for
calculating Pool claims for occupational disease, where liability may be attributable to service on
a number of different ships over a long period of time. But no special treatment of passenger
illness claims, other than as per 7.1(c).

20. If 400 people are infected in an outbreak of shipboard viral disease over 2 weeks, during
which time one voyage ends and another begins, are the 400 claims treated for purpose of
pooling as 400 unrelated matters with no pool protection (each having been caused by a distinct
and different event of infection), or are the 400 claims the result of one event (the 'outbreak') and
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therefore to be considered as one claim under Clause 7.1(c), or are the 400 claims regarded as
having arisen from two events because there were two voyages?

21. The Pooling Agreement offers no guidance on how to count events, on which subject
philosophers have been debating since Aristotle. The claims might be said to arise from one
event if established by epidemiology that there was a single outbreak made up of a continuous
chain of infection. The numbers of voyages are relevant to the numbers of events only insofar as
they might throw light on causation. The alternative idea that the 400 claims must be the result of
400 distinct events of infection is not particularly illuminating.

22. The Pooling Agreement currently offers no means other than Clause 7.1(c) for considering
such issues, so there may yet be a need to introduce further clarification, as has been done in
relation to cargo claims and occupational disease claims, to put beyond doubt not only how an
outbreak is dealt with that spans more than one voyage, but also how, if at all, insurance
responsibility is shared if an outbreak spans the end of a policy year and a change of Club.

Core passenger risks - damages or compensation paid to passengers on board as a result of
a casualty

23. In addition to cover in respect of personal injury, illness or death of passengers, UK Club,
like others in the Group, provides another key element of cover in Section 1C(2) of Rule 2, in
respect of "Liability to pay damages or compensation to passengers on board an entered ship
arising as a consequence of a casualty to that ship, including the cost of forwarding passengers
to destination or return to port of embarkation and of maintenance of passengers ashore." While
this might appear at first glance quite straightforward, it has its complications.

24. First, compensation is available under this part of the Rule only in respect of passengers "on-
board". Important qualification - because a casualty that affects the ship's itinerary may affect
many people who are not on board, but who are planning to join the ship either at ports during
that cruise, or for the next cruise. Those intended passengers, who may be still at home but might
in some cases already be in planes or hotels en-route to ship, will seek compensation if their
cruise is curtailed, or cancelled. The insurance of compensation for intended passengers not on
board is not a part of the core poolable risks, but can be purchased as an additional cover, as
noted elsewhere in this paper.

25. Second, the interpretation of what is meant by 'casualty' used to be left for each Club to
determine, but growth in cruising and in the variety of incidents giving rise to claims for
compensation made it necessary to agree a definition of 'casualty'. This has been incorporated in
the Pooling Agreement and in Club Rules since February 2003. Prior to the introduction of
definition, very mixed responses came from lawyers asked to advise on whether certain types of
incident were or were not "casualties".  Consider the following: a) Air conditioning breakdown.
b) Disruption to an itinerary caused by industrial action in port. c) A ship's water system infected
by Legionnaires disease. d) Two days delay in a cruise, to repair boiler problems. Majority view
from lawyers who advised pre 2003 was that they were all not casualties, save the last, on basis
that a casualty to the ship must involve something that disrupts it physically.
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26. No useful legal precedent, with 'casualty' generally used interchangeably with 'accident', as
found by House of Lords in Gaunt v British & Foreign Marine Insurance Co Limited [1921] 2
AC 41.

27. What led to the definition? A claim on the Pool was made in respect of compensation paid
after a propeller bearing failure curtailed a cruise. Concerns were expressed by some Clubs (i)
that compensation payments amounted to refunds of passage money, agreed contractually, for
which a special cover (not within core P&I risks) could have been purchased, and (ii) that the
uncertain meaning of 'casualty' could leave the Pool increasingly exposed to paying
compensation for non-shipping risks such as lack of enjoyment, or failure to provide advertised
facilities.

28. Former point was dealt with by reference to P&O v. Youell (C.A.) [1997] 2 Lloyd's Rep. 136,
in which the Court of Appeal found that the curtailment of a cruise gave rise to a liability in
damages, which could be equivalent to passage money, despite (in that case) unreasonable
contractual terms purporting to avoid or restrict such liability. In the light of this case, it was
agreed that the P&I claim in question could be pooled as a liability to pay damages, but that a
working group should consider how to reach a common understanding of 'casualty' to preserve
mutuality of risk.

29. The 2003 definition - 'casualty' means 'an incident involving either: (i) collision, stranding,
explosion, fire, or any other cause affecting the physical condition of the entered ship so as to
render it incapable of safe navigation to its intended destination; or (ii) a threat to the life,
health or safety of passengers'. Not a perfect definition and still leaves room for debate, but a
compromise that provides a basis for pooling.

30. Consider these examples. (a) Ship strikes dock and has disrupted itinerary while carrying out
repairs, before navigating safely to its intended destination. Example falls within casualty
definition only if the repairs were necessary for the purpose of navigating safely. Not a casualty
if the repairs were not required for safety of navigation, but were undertaken at that time for
purpose of public relations or to use cheap yard!  (b) Ship has fire resulting in closure of onboard
facilities, for which passengers are compensated, but not affecting ability to safely navigate to
destination. Example falls within definition of casualty only if the fire is a threat to life, safety or
health of passengers. Would not be casualty if fire in wiring circuit leaves ship without use of
theatre for a few days. (c) Air conditioning fails and cannot be repaired in service. Voyage is
curtailed. Example may fall within definition of casualty if loss of air conditioning threatens to
affect health of passengers, i.e. if ship is in tropical waters, but not otherwise. (d) Outbreak of
Legionnaires disease. This is a casualty because it threatens lives and health of passengers.

Special cover

31. Cover provided for additional premium to match the risks excluded by the provisos to
Section 1 of Rule 2, and for compensation of non-casualty risks. Not poolable, but backed by
other reinsurances that are increasingly difficult to find.
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(a) Casualty risks - compensation paid to passengers on board but in excess of defined legal
liabilities; compensation paid to passengers intended to be carried on board on the next voyage;
cost of travel and maintenance paid to the passengers who were booked on the next voyage.
(b) Non-casualty risks - compensation, and costs of repatriation/maintenance for passengers on
board; compensation and costs of travel/maintenance for passengers booked on the next or
subsequent voyages; failure to provide the advertised cruise; tour operators liabilities.

(c) Off-ship risks - contractual liability to passengers on a shore excursion under a separate
excursion contract or passengers, traveling to or from a ship.

(d) Cover for valuables, or personal effects when the passengers are away from the ship.

(e) Legal costs insurance.

Amount of compensation and of recovery

32.  Measure of damages arising from a curtailed cruise will be affected by timing and severity
of incident. Grounding on entry to final port of call may require a small goodwill payment;
grounding upon leaving port of embarkation might result in damages in excess of the cost of
original ticket. If for commercial or public relations reasons a cruise operator offers to pay sums
in excess of his legal obligation, not recoverable under core P&I cover.

33. Amounts recovered from Club (whether under normal or additional cover) may be reduced
by savings made by cruise ship operator if voyage is curtailed or cancelled. Examples: Fuel,
supplies, port and pilotage dues, wages saved, etc.  However, in practice savings are less than
might be expected. Some supplies have short shelf life. Cruise operator may be contracted to pay
crew wages for full voyage. Laying off crew may not be a practical or economic solution if the
ship is due to continue trading again soon. Under certain types of employment arrangements, the
ship operator may have contractual obligation to make up for lost gratuities. Contractual
obligations to concessionaires will have to be met even if the ship is not trading, and in the
commercial reality of a modern cruise ship, much of the profit comes from additional sums spent
on board by the passengers for drinks, entertainment, gambling, shopping and excursions.

Aggregation of risk

34. Shipowners’ limits of liability compared:

Limitation Convention 1976

46,666   SDR x no. of passengers authorised to be carried, subject to cap of 25 million
SDR.

Limitation Convention 1996 (In force from 13 May 2004, contracting states Australia,
Denmark, Finland, Germany, Malta, Norway, Russian Federation, Sierra Leone, Tonga,
United Kingdom)
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175,000 SDR x no. of passengers authorised to be carried. No cap.

500 passengers under old limit = SDR 23,333,000
500 passengers under new limit = SDR 87,500,000

3000 passengers under old limit = SDR 25,000,00
3000 passengers under new limit = SDR 525,000,000

(3000 passengers under Athens Protocol 2002, at 400,000 SDR per passenger
= SDR 1,200,000,000)

War risk and terrorism

35. Amongst the various exclusions of cover to be found under Club Rules and the Pooling
Agreement, one particular headache is that relating to ‘war risks’, as there defined, including any
act of terrorism. The aggregation of risk provides a potential target for persons intent on causing
terror, and an unattractive prospect for the insurance markets.

36. The exclusion applies irrespective of whether negligence of the shipowner is a contributory
cause of the relevant liability. In contrast, a defence to liability based on terrorism is generally
only available under international shipping instruments if the liability is caused wholly by a third
party terrorist, without any contributory negligence of the shipowner

37. International Group Clubs provide war risk P&I cover up to a limit of $400 million excess of
the proper value of the ship, deemed not to exceed $100 million or whatever greater amount is
recovered from any other insurance. Cruise ship owner should therefore buy market cover, for
P&I liabilities caused by war risks, up to at least $100 million or proper value if less.

38. However, reflecting a general market exclusion, the Group’s P&I war risks cover does not
respond in respect of ‘Bio-chem’ risks. A small pooling facility for these risks, limited to $30
million, is restricted to crew claims and legal expense claims. Passenger risks of this kind cannot
be insured.

39. A headache therefore arises from the insurance requirements of the Athens Protocol 2002,
which would require the insurer to certify the provision of cover for risks some of which cannot
in fact be insured, not even on a ‘one shot’ basis, far less as an ongoing structure of financial
security as required for the purposes of an international convention. But that is a subject for
another speaker!

Nigel Carden
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PART A (1) EXTRACTS FROM TEXTS

UKP&I Club 2004 Rules

Rule 2, Section 1C – passenger cover

“Liability to pay damages or compensation:

i for personal injury, illness or death of any passenger and hospital, medical or funeral
expenses incurred in relation to such injury, illness or death;

ii to passengers on board an entered ship arising as a consequence of a casualty to that
ship, including the cost of forwarding passengers to destination or return to port of
embarkation and of maintenance of passengers ashore;

iii for loss of or damage to the effects of any passenger.

PROVIDED ALWAYS that:

a The terms of the passage ticket or other contract between the passenger and the
Owner have been approved by the Managers in writing and cover for the liabilities set
out in this paragraph (C) has been agreed between the Owner and the Managers on
such terms as the Managers may require.

b There shall be no recovery from the Association under this paragraph (C) in respect
of liabilities for personal injury or death, or loss of or damage to property, delay or
any other consequential loss sustained by any passenger by reason of carriage by air,
except where such liability occurs either:
i during repatriation by air of injured or sick passengers or of passengers

following a casualty to the entered ship; or
ii subject always to proviso (c) of this paragraph (C), during an excursion from

the entered ship.

c There shall be no recovery from the Association under this paragraph (C) in respect
of the contractual liability of an Owner for death or injury to a passenger whilst on an
excursion from the entered ship in circumstances where either:
i a separate contract has been entered into by the passenger for the excursion,

whether or not with the Owner, or
ii the Owner has waived any or all of his rights of recourse against any sub-

contractor or other third party in respect of the excursion.

d Unless and to the extent that the Owner has obtained appropriate special cover by
agreement with the Managers, there shall be no recovery from the Association in
respect of claims relating to cash, negotiable instruments, precious or rare metals or
stones, valuables or objects of a rare or precious nature.

e For the purpose of this paragraph (C), 'casualty' means 'an incident involving either:
(i) collision, stranding, explosion, fire, or any other cause affecting the physical
condition of the entered ship so as to render it incapable of safe navigation to its
intended destination; or (ii) a threat to the life, health or safety of passengers'.”

[This proviso (e) first added to the Rules in February 2003]
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Rule 4, Section 3 – special cover for passenger ships

“The Owner of a passenger ship may be insured against any of the following
risks upon such terms and conditions as may be agreed by the Managers in
writing:

A Liability for loss of or damage to the effects of any passenger or personal
injury, illness or death of any passenger and hospital, medical or funeral
expenses incurred in connection therewith to the extent that such liability,
costs or expenses are not recoverable under Section 1(C) of Rule 2.

B Notwithstanding the provisions of sub-paragraph (vi) of Rule 5(G) liability
to pay damages or compensation to passengers intended to be carried on
board an entered ship arising as a consequence of a casualty to that ship,
including the costs of travel and maintenance.

C Liability to pay damages or compensation to passengers for breach of
contract or warranty in respect of failure to provide facilities on board or
in connection with a voyage on board an entered ship in accordance with
the Owner’s legal obligations.”

Rule 5, paragraph E – exclusion of war risks

“The Association shall not indemnify an Owner against any liabilities, costs or  expenses
(irrespective of whether a contributory cause of the same being incurred was any neglect on
the part of the Owner or on the part of the Owner’s servants or agents) when the loss or
damage, injury, illness or death or other accident in respect of which such liability arises or
cost or expense is incurred, was caused by:

i War, civil war, revolution, rebellion, insurrection or civil strife arising therefrom, or
any hostile act by or against a belligerent power, or any act of terrorism.

ii Capture, seizure, arrest, restraint or detainment (barratry and piracy excepted) and the
consequences thereof or any attempt thereat;

iii Mines, torpedoes, bombs, rockets, shells, explosives or other similar weapons of war
(save for those liabilities, costs or expenses which arise solely by reason of the
transport of any such weapons whether on board the entered ship or not), provided
always that this exclusion shall not apply to the use of such weapons either as a result
of government order or with the written agreement of the Directors or the Managers
where the reason for such use is the avoidance or mitigation of liabilities, costs or
expenses which would otherwise fall within the cover given by the Association.

PROVIDED ALWAYS that:

a In the event of any dispute as to whether or not an act constitutes an act of terrorism,
the decision of the Directors shall be final.

b The exclusions in this paragraph (E) shall not apply to liabilities, costs or expenses of
an Owner insofar only as they are discharged by the Association on behalf of the
Owner pursuant to a demand made under
(i) a guarantee or other undertaking given by the Association to the Federal Maritime
Commission under Section 2 of US Public Law 89-777, or
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(ii) a certificate issued by the Association in compliance with Article VII of the
International Conventions on Civil Liability for Oil Pollution Damage 1969 or 1992
or any amendments thereof, to the extent that such liabilities, costs and expenses are
not recovered by the Owner under any other policy of insurance or extension to the
cover provided by the Association, and

c where any such guarantee, undertaking or certificate is provided by the Association
on behalf of the Owner as guarantor or otherwise, the Owner agrees that any payment
by the Association thereunder in discharge of the said liabilities, costs and expenses
shall, to the extent of any amount recovered under any other policy of insurance or
extension to the cover provided by the Association, be deemed to be by way of loan
and that there shall be assigned to the Association all the rights of the Owner under
any other insurance and against any third party.

d The Directors may resolve that special cover be provided to the Members against any
or all of the risks set out in Rule 2 notwithstanding that those liabilities, costs or
expenses would otherwise be excluded by this paragraph (E) and that such special
cover should be limited to such sum or sums and be subject to such terms and
conditions as the Directors may from time to time determine.”
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International Group Pooling Agreement

Clause 7.1(c)

(c)“For the purpose of calculating the amount of any Pool Claim and the Retention to
be applied to that Pool Claim, … all Claims eligible for pooling which are incurred
by one Association under one Entry or Reinsured Entry arising from any one event,
including any Claim in respect of liability for the removal or non-removal of any
wreck, shall be treated as if they were one Pool Claim.”

Appendix V – Excluded losses

“The following losses shall be Excluded Losses save only as they may be treated as sue and
labour expenses or expenses incurred by direction of an Association:. 1…20…

21. Passengers

Liabilities, costs and expenses incurred by an Insured Owner of an Insured Vessel,

(a) in respect of a passenger of the Insured Vessel, other than liability to pay
damages or compensation for personal injury, illness or death of that passenger
(including any resulting deviation and repatriation expenses) or for loss of or
damage to his property, save to the extent that such liabilities, costs and expenses
relate to a passenger on board the Insured Vessel and result from an incident
involving either:

(i) collision, stranding, explosion, fire or any other cause affecting the
physical condition of the Insured Vessel so as to render it incapable
of safe navigation to its intended destination; or

(ii) a threat to the life, health or safety of passengers; or

(b) under contract in respect of passengers on the relevant Insured Vessel whilst on
an excursion from the Insured Vessel in circumstances where either:

(i) a separate contract has been entered into by the passenger for the
excursion whether or not with the Insured Owner; or

(ii) the Insured Owner has waived any or all of his rights of recourse
against any sub-contractor or other third party in respect of the
excursion; or

(c) in respect of any passenger of the Insured Vessel by reason of carriage of that
passenger by air except where such liabilities, costs and expenses occur either:

(i) during the repatriation by air of an injured or sick passenger or of a
passenger following an incident involving the Insured Vessel as
provided in paragraph (a) above; or

(ii) subject to paragraph (b) above, during excursions from the Insured
Vessel.”

Formatted: Bullets and Numbering
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Year Vessel Loss Location

Count Deaths Injury Deaths Injury

2003 SS Norway fire Miami 2,153 0 0 7 15

1999 Norwegian Dream Collision English Channel 2,400 1 24 0 0

1998 Ecstasy Fire Miami 2,565 0 8 0 14

1997 Vistafjord Fire Ft Lauderdale 569 0 6 1 0

1996 Universe Explorer Fire Alaska 1,066 0 1 5 55

1995 Regent Star Fire Alaska 875 0 2 0 7

1994 Nieuw Amsterdam Grounding Alaska 1,799 0 4 0 0

1994 Achille Lauro Fire Indian Ocean 900 3 8 0 0

1992 Royal Pacific ? Malacca ? 9 0 0 0

1991 Sovereign of the Seas Fire Puerto Rico 2,100 0 0 0 1

1988 Scandinavian Star Fire Gulf of Mexico 439 0 2 0 2

1988 Jupiter Collision Greece 600 2 ? 2 ?

1986 Mikhail Lermontov Sinking New Zealand ? 1 0 0 0

1986 Emerald Seas Fire ? 1,296 0 41 0 3

1985 Achille Lauro Terrorism Mediterranean 400 1 0 0 0

SIGNIFICANT CRUISE SHIP LOSSES 1977 ONWARDS

Data compiled by Elysian Insurance Services (13 Feb 02)

Caused by fire, collison, grounding etc EXCLUDES INDIVIDUAL INCIDENTS eg slips & falls

Passenger Crew

Year Vessel Loss Location Pax Current Athens Protocol '02 Protocol '02

Deaths Pax Liability Strict Pax Liability Max Pax Liability

SDR 46,666 SDR 250,000 SDR 400,000

2000 Express Samina Sinking Aegean 77 $4,725,567 $25,410,000 $40,425,000

1999 Sleipner Grounding Norway 20 $1,227,420 $6,600,000 $10,500,000

1996 Iohan Collision Sicily 283 $17,367,993 $93,390,000 $148,575,000

1994 Estonia Sinking Baltic Sea 728 $44,678,088 $240,240,000 $382,200,000

1991 Moby Prince Collision Livorno, Italy 141 $8,653,311 $46,530,000 $74,025,000

1991 Salem Express Sinking Red Sea 1,400 $85,919,400 $462,000,000 $735,000,000

1987 Herald of Free Enterprise Capsizing North Sea 150 $9,205,650 $49,500,000 $78,750,000

1986 Admiral Nakhimov Collision Black Sea 398 $24,425,658 $131,340,000 $208,950,000

1983 10th of Ramadan Fire R Nile 350 $21,479,850 $115,500,000 $183,750,000

Data compiled by Elysian Insurance Services (13 Feb 02)

SIGNIFICANT FERRY INCIDENTS ex third world

3
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SHIPOWNERS’ LIMITATIONS OF LIABILITY  

for PASSENGERS
Per passenger $ equivalent

➢ ATHENS CONVENTION 1974

      Consolidated and harmonized two earlier

      Brussels conventions on passenger liabilities

      that were adopted 1961 & 1967 respectively.

SDRs 46,666 US$61,000

➢ 1990 PROTOCOL - not ratified

     limits of liability considered too low

SDRs 175,000 US$230,000

➢ 1999 UK Government insured limit

required of UK passenger ship operators

SDRs 300,000 US$393,000

➢ 2001 Canadian Marine Liability Act – Part 4

2002 Athens Protocol also being considered

C$350,000

LIMITATIONS OF LIABILITY FOR PASSENGERS 

Current conventions, statutory requirements of some states 

and the Athens Protocol 2002 proposals

➢ Athens Convention 1974

➢ Limitation of Liability for 
Maritime Claims 1996 -
Passengers

➢ UK Statutory Instrument 
‘98 for 1/99

➢ United States

➢ Athens Protocol 2002

46,666 SDR per pax

175,000 SDR per pax 
capacity

300,000 SDR insured 
per pax

Court judgement

250,000 SDR 
guaranteed per pax
to a recommended

400,000 SDR max limit

5

6



4

Passenger Liability Limits under the Athens '74 Convention        
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ATHENS PROTOCOL 2002

➢Liability without negligence for the first SDR 
250,000 per passenger of claims for death and 
personal injury if the incident relates to a 
"shipping incident" (An incident that could not 
have occurred in a land-based hotel)

➢Guaranteed by a Compulsory Insurance for 

SDR 250,000 per passenger for death and 

personal injury claims, accepting direct action 

with no policy defences except wilful 

misconduct. Such insurance can be of any type 

or be combined with an acceptable guarantee.

ATHENS PROTOCOL continued

➢Maximum liability. IMO recommends a 

maximum liability limit of SDR 400,000 

per passenger.

➢Unlimited liability in respect of death and 

personal injury claims for States that 

choose so in respect of actions in their 

courts.

9
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ATHENS PROTOCOL 2002 LIMITS
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P&I clubs say they cannot meet the 

Athens 2002 Protocol requirements

➢The compulsory limit of SDRs 250,000 is 
too high. Clubs suggested SDRs 100,000

➢Terrorism is excluded and cannot be 
covered by the P&I clubs

➢Insufficient capacity in the R/I markets to 
cover terrorism to the limits required

➢Risks from bio- chemical weapons must be 
excluded

EXTENT OF P&I COVER

➢Liabilities to Passengers and/or Cargo

➢Liabilities to Crew

➢Pollution liabilities

➢Collision liabilities

➢Damage to Port installations

➢Removal of wreck

13
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Key elements of the P&I Club Mutual 

System

➢Members’ Funds payable by Club Calls

➢Establishment of the Pool accepting all 

member Clubs’ liabilities

➢Pool reinsurance programme 

➢Strict indemnity principal limiting claims 

to Shipowners’ Limitation of Liability 

Conventions

➢No conceivable risk of Overspill Claims

The Clubs’ Difficulties

➢Increased risk to the upper R/I layers, causing 
higher premiums for Pool R/I programme.

➢Risk of Overspill Claims will become a reality.

➢Guarantee requirement removes the clubs’ 
strict indemnity to shipowner principle.

➢Cause internal divisions between club 
members, eg between tanker owners and 
passenger vessel operators.

➢Maximum liability limits getting close to total 
capacity of world insurance markets.

15
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Current I.G. Pool Insurance Program

 

$4.5 billion 

approx. 

Club Limit 

(2.5% of 1976 

London 

Convention Limits 

for property 

damage) 

Overspill Claims 

uninsured by IG 

Reverts to Pool 

(and all club members) 

$2.05 billion 

The top $500 

million layer only 

provides for one 

reinstatement 

International Group 

Layers of Pool 

Insurance/Reinsurance 

(4 X $500m layers) 

$50 million Club & Pool Retentions 

 

 

 

 

 

 

 

 

P&I Club 

members liable 

for Overspill 

Claims, payable 

on Catastrophe 

Calls 

Individual clubs 

insure against 

Overspill claims, 

often on a Finite 

Risk basis 

Small clubs 

reinsure their 

Club & Pool 

Retentions 

AN R/I PROGRAM TO SATISFY

ALL PARTIES

$4.5 billion 
 or 2.5% of 

1976 London 

Convention 

Limits for 

property 

damage 

 

 

 

OVERSPILL 

EXCLUDING 

PASSENGER 

LIABILITIES 

 

NO OVERSPILL 

IF PASSENGER 

LIABILITIES 

LIMITED TO 

REINSURANCE 

 

$2.05 billion 
Covers 3,500 pax at 

SDRs 400,000 per 

head 

$2.05 billion  

 

 

POOL R/I 

EXCLUDING 

PASSENGER 

LIABILITIES 

 

 

NEW SPECIFIC 

POOL R/I 

COVERING 

PASSENGER 

LIABILITIES 

$1.3 billion 
Covers 3,500 pax at 

SDRs 250,000 per 

head 

$50 million Club & Pool 

 

Deductible & Club  
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A CHEAPER ALTERNATIVE

$4.5 billion 
 or 2.5% of 

1976 London 

Convention 

Limits for 

property 

damage 

 

 

 

OVERSPILL 

EXCLUDING 

PASSENGER 

LIABILITIES 

 

NO OVERSPILL 

IF PASSENGER 

LIABILITIES 

LIMITED TO 

REINSURANCE 

 

 

OPTIONAL EXCESS 

PASSENGER R/I 

$2 billion 
Covers 3,400 pax 

at SDRs 400,000 

per head 

$2.05 billion  

 

 

POOL R/I 

EXCLUDING 

PASSENGER 

LIABILITIES 

 

PRIMARY 

PASSENGER 

LIABILITY R/I & 

Guarantee 

$1.23 billion 
Covers 3,500 pax 

at SDRs 250,000 

per head 

$50 million Club & Pool 

 

Deductible & Club  

 

PROVIDING THE GUARANTEES

INTERNATIONAL GROUP P&I CLUBS 
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New IG BERMUDIAN CAPTIVE 
INSURANCE COMPANY  

Settle all claims under the Pool 
for IG Clubs also 

Guarantor where required 
 

 

 

1
st
 layer $30m  - 

$530m 

2
nd

 layer $530m - 
$1.03bn 

3
rd

 layer $1.03bn - 
$1.53bn 

 

4
th
 layer 

 

R/I of CAPTIVE 

Ex Passenger 

Liabilities $1.53bn - 
$2.03bn 

  

PASSENGER 

LIABILITY 

R/I 
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CURRENT FINANCING LEVELS ON 

PASSENGER SHIPS 

➢US$22 billion approx. in financing 

cruise ships, both outstanding and 

committed financing new buildings.

➢US$ 3 billion approx. in financing 

ferries, outstanding and committed.

CURRENT FINANCING POSITION ON CRUISE 

SHIPS
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TYPES OF FINANCING

➢Single Ship Financing - secured by 
Ship Mortgages and assignments 
of insurances

➢Corporate Financing - No Ship 
Mortgages

➢Lease Financing

REASSESSMENT OF THE 

LENDING RISKS

➢Availability of the required insurance enabling 

operators to trade.

➢Additional insurance costs which cannot be 

passed on to passengers in the ticket price.

➢Major fatal incidents causing bankruptcy of the 

operator due to insufficient insurance cover.

➢Lessors potentially liable for unpaid liabilities!

➢Consolidation of the cruise lines has made second 

hand values of cruise ship more uncertain.

23
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MAXIMUM POSSIBLE LOSSES from a 

catastrophe exceeding insured limits

SINGLE SHIP 
MORTGAGE 

Liabilities to Passengers 
primes the Mortgage on 
the Responsible Vessel. 

Default and loss of 
the loan on the 
Responsible Vessel. 

 
CORPORATE 
FINANCING 

Liabilities to Passengers 
causing insolvency of the 
Operator resulting in 
bankruptcy or Chapter 11. 

Default and loss of 
the loan - larger 
than a single ship 
financing. 

 
SHIP 
LEASING 

The Lessor becomes 
liable for Passenger 
Liabilities unrecoverable 
from the Operator/Lessee. 

Lease default. 
Finance loss plus 
liability for amounts 
unpaid by lessee. 

 

INSURABLE SOLUTIONS

SINGLE SHIP 
MORTGAGE 

Passenger Liabilities 
priming the Mortgage on 
the Responsible Vessel. 

Mortgagees Additional Perils 
(Passenger Liabilities) or (All 
P&I risks) on each ship 
mortgaged. 

 

CORPORATE 
FINANCING 

Passenger Liabilities 
causing insolvency of the 
Operator - bankruptcy or 
Chapter 11. 

Additional Perils (Passenger 
Liabilities) or (All P&I risks) 
on all vessels in the 
Operator's fleet. 

 

SHIP 
LEASING 

The Lessor liable for 
Passenger Liabilities 
unrecoverable from the 
Operator/Lessee. 

Excess Liabilities Insurance. 
 

To what limit? 
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➢ The EU is totally committed

➢ Six states have signed

The 2002 Protocol to the Athens 

Convention will supersede the 

current provisions of the 1974 

Convention 12 months from the 

date it is ratified by just 10 states

27
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Athens Convention Protocol

The political objective:

UK Department of Transport news release 27 April 2004:

Shipping Minister David Jamieson:

“Signing the 2002 Athens Protocol emphasises the UK Government’s commitment 

to ensuring that fare paying passengers on international voyages are able to 

receive compensation at realistic levels for death or personal injury claims. I 

hope, and expect, that we will not have to wait too long for the Protocol to take 

effect”

 

Athens Convention Protocol

Main features:

- Liability of carrier for pax death/injury:

(1) up to 250,000 units of account automatic unless:

(a) result of war etc

(b) wholly caused by an act or omission done with the 

intent to cause the incident by a third party

(2) Above 250,000 units of account carrier can only limit if it 

proves absence of fault or neglect
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Athens Convention Protocol

• Distinction between “shipping” and “non-shipping” 

incidents

• Compulsory insurance

– Applies to ships registered in State Party

– Carrier must maintain insurance or other financial security not less 

than 250,000 units of account

– Insurance does not comply if it can expire less than 3 months after 

notice given to responsible authority

 

Athens Convention Protocol
 

Athens limits in USD

0

500,000,000

1,000,000,000

1,500,000,000

2,000,000,000

No. of  passengers

Compulsory insurance Carr ier 's limit at ion
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Athens Convention Protocol

• Direct action up to 250,000 units of account

• 5 year limitation period

• Limit of liability

– 400,000 units of account per pax

– Opt out allows higher limits

 

Athens Convention Protocol

• Higher individual limits and large number of passengers 

leads to very high maximum exposure

• Direct action

• Opt out possibility

• Almost strict liability

“Rich mix”!

All make insurance through normal Club arrangements 

difficult –as IMO Diplomatic Conference was well aware
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Athens Convention Protocol

• Possible limits on Club cover for passenger ships

• Limits on risks which can be certified

– War risks

– Biochem risks

 

Athens Convention Protocol

• War and bio-chem risks

-International Group paper to IMO Legal Committee

-Rosaeg response:

-consider to develop an understanding of the “wholly caused” by 

terrorism exception in Art 3,  i.e. amend the Protocol

-advise ship owners to find this part of the Athens insurance elsewhere

-establish a working group on the matter

-consider government intervention, as the US program on terrorism 

insurance
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PART D

CURRENT LEGAL ISSUES
AFFECTING THE CRUISE INDUSTRY

London Shipping Law Centre

FINANCING, RESTRUCTURING
AND ENFORCEMENT

STRUAN ROBERTSON
PARTNER

STEPHENSON HARWOOD

INTRODUCTION

Cruise Ships differ from other types of vessel in various ways, critically

1. They are generally more expensive;

2. They are as much hotel as they are ship, requiring a substantial lead time before

they can operate profitably;

3. Their income stream is frequently difficult to identify and even more difficult to

capture.

The cruise industry is one of the fastest growing leisure businesses at over 10% annual

passenger increase.  Development of the cruise industry has inevitably involved a

significant number of newbuildings and here a fourth distinction emerges - the limited

number of shipyards that are capable of building the type of luxury ship the cruise

market requires.  These yards have been situated largely in Europe and the financing

structures involved have almost without exception been complex, often making use of

the substantial tax benefits associated with the very high construction cost of such

vessels.  At the moment there are some 245 cruise vessels carrying an annual number

of approximately 13.5 million passengers.  That number has increased from some 10.4
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million in 2002.  There are currently further orders being placed for a new generation of

cruise ships and there has been a degree of activity in the second-hand market.

Whilst cruise ships cover an increasing number of imaginative itineraries extending far

beyond the Caribbean and Panama Canals to Africa, Alaska, Australia and South

Pacific, China and Japan and most recently the Middle East and Indian Ocean, the fact

is that the vast majority of cruise passengers are still from North America, 8 million in

2002.

Because of the geographic concentration of cruise passengers certain world events

have had a very significant impact on the cruise industry.  The events in question are

primarily 9/11, SARS and the Iraq war.  These events have resulted in collapse and

restructuring within the cruise industry.

The high geographic concentration of passengers originating from the United States has

a significant potential impact on the risks associated with the financing of the cruise

industry in that many of the cruise companies operating have a presence in the United

States for the purposes of carrying on their business.  In addition many cruise vessels

spend at least part of their year sailing to and from US ports and even if they do not

have their own offices in the United States they will almost certainly be selling a

substantial portion of their tickets through US operators.

RESTRUCTURE

Restructuring in the face of financial difficulty for any cruise company makes a great deal

of sense for both it and its financiers.  Firstly and most obviously unless there is bad

faith, fraud or at the least incompetence involved by far and away the best and most cost

effective solution is for the management of the cruise line to work out their restructuring

with their existing financiers in co-operation as opposed to contention.  Setting up a

cruise itinerary takes a great deal of time and effort and if that itinerary is lost due to

arrest or other interference then it cannot be replaced overnight as would be the case

with a Panamax dry bulker where the market is liquid and immediate replacement

employment can usually be found.  The cruise companies also have built up significant

goodwill which is valuable and a "bank" of repeat customers which can be key to their

financial survival.
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The alternative to restructure is enforcement and the traditional method of enforcement

on the part of any financier is to proceed in rem against the vessel itself.  Subject only to

the prior rights of a limited number of claimants, for example crew members with higher

ranking claims, it can have the vessel arrested and sold and be paid reasonably

promptly if it chooses the right jurisdiction and there are no complications.  In the case of

cruise vessels, enforcement through a court auction is generally very much a matter of

last resort if it is the intention of the bank simply to reimburse itself through the receipt of

sale proceeds.  The main problem in relation to cruise ships is that the market is

extremely illiquid, given the increasing concentration of cruise ship activities into the

hands of a few operators and the long period of time that is involved in establishing a

profitable cruise itinerary.  Cruise ships therefore fare badly when sold at auction, not

forgetting the possibility that the arrest may be at the hands of another creditor in a

jurisdiction which is not at all favourable so far as the financiers of the cruise line are

concerned.

US BANKRUPTCY PROCEEDINGS

Traditional enforcement is therefore fraught for any financier but the alternative of

restructuring involves careful consideration of insolvency issues and what is perhaps of

even more importance is the increased attention to insolvency proceedings in the

context of the jurisdiction of the US Bankruptcy Courts.

First, a disclaimer. This presentation is at best an introduction to Chapter 11 in the

context of the Cruise Industry and is based on advice received from US lawyers, and on

our practical experience of conducting enforcements in the US and working with

specialist US Attorneys. A Chapter 11 filing is essentially a voluntary action taken by

company in a US Bankruptcy Court to seek to resolve financial problems such as

excessive debt, or major liabilities by restructuring.

The Filing is called a "Petition", and is performed under Chapter 11 of United States

Code 101-1330, as amended (usually referred to as "Bankruptcy Code"). Chapter 11

provides a structure for a company to seek to resolve its liabilities under a Court-

supervised process which will enable it to reorganise, restructure, shed some or all of its

financial liabilities and re-emerge as a viable business.

All Chapter 11's are different, but all share certain essential characteristics:
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(1) First: the "automatic stay" of proceedings

- This is a key feature of the process and the source of many of the risks to

which Chapter 11 proceedings may expose a bank wishing to enforce its

security.

- As soon as a bankruptcy petition is filed by the company, this

automatically invokes the stay provisions of Section 362(a) of the

Bankruptcy Code.  Section 362(a) prohibits:

QUOTE

… any act to collect, assist or remove a claim against the Debtor that

arose before the commencement of the case.

UNQUOTE

The US Bankruptcy Court will claim jurisdiction over all of the debtor's assets,

wherever they are located in the world.

(2) With only limited exceptions, a Chapter 11 debtor is likely to be allowed to

continue its business operations while the Chapter 11 process unfolds.  On the

face of it therefore the debtor's vessel will be able to continue to trade worldwide.

A US Bankruptcy Court will not necessarily see extra territorial operation of the

debtor's vessel as a threat to its jurisdiction because:

(i) it asserts jurisdiction over all the assets of the debtor, wherever they are

worldwide; and

(ii) The US Bankruptcy Court has personal jurisdiction over the debtor.

In appropriate circumstances the US Bankruptcy Court will direct that the vessel

remain in the US, but the US Bankruptcy Court will not, on own initiative, order

that the vessel should not sail.

There are only two exceptions to this rule pursuant to Section 363(c)(1) of

Bankruptcy Code being:-
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(a) The bank will be entitled to petition Court to request "adequate protection"

of its interest in vessel or other security rights and

(b) The Bankruptcy Code limits the debtor's use of creditors' "cash collateral".

The debtor can also file for Chapter 7, but we do not propose to cover that in this

presentation

Subject to these exceptions, the debtor has a statutory right to continue trading

while the Chapter 11 proceedings take their course, even if it means that the

debtor's vessels may be removed outside of US jurisdiction. Here of course lie

some of the problems for a bank, the main one being the ability of the debtor to

create further encumbrances having priority over the mortgage to the bank .

(3) The debtor will seek authority from the Court to continue to provide employees

with salaries, to allow the debtor to continue to trade during the Chapter 11

process.

(4) One or more officials will be appointed to represent the interests of creditors.

Usually representatives will be organised in committees.  Their opinion will be

sought by the Court on reorganisation plan and the debtor will try to obtain their

universal approval and consent.

(5) Notice must be given to the parties who believe they have a claim, financial or

otherwise, against the debtor.  Claims must then be notified within the end of a

permitted notice period, failing which the claims will be barred forever.

(6) The debtor will generally have 120 days after filing to submit plan of

reorganisation, though this may vary.

(7) The Chapter 11 process will end when the US Bankruptcy Court has either

approved or not approved the debtor's reorganisation plan.  The plan is usually

developed in conjunction with creditors.  If the plan is rejected it may lead to the

case being shifted to Chapter 7 (i.e. liquidation proceedings), or it may end, in a

shipping enforcement case, with the stay being lifted and the bank authorised to

go ahead with its arrest strategy.

WHO CAN CLAIM CHAPTER 11 PROTECTION?
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The first reaction of the uninitiated on hearing all this may be to assume that Chapter 11

protection will only be available to shipowners which are registered in or carry on

business in a significant way in the US. This is not so:

(i) US Courts seldom are shy to assert their jurisdiction.  Chapter 11 is no exception.

It is sufficient to found jurisdiction that the debtor has "any business or assets" in

the United States.

(ii) "Business or assets", inevitably, has been widely construed by the US Courts. It

can include:-

(a) selling passenger tickets in the United States;

(b) having a bank account there;

(c) appointing a US attorney was held to be sufficient;

(d) having the vessel in US waters will likely be sufficient.

The effect of this is that Chapter 11 protection may be available to a debtor even if it has

very little actual link with the US.  Most US attorneys are likely to advise that Chapter 11

was never intended to provide a shield from arrest for mailbox off-shore corporations,

whose only asset is an over mortgaged loss-making vessel, but that, we suggest, is the

effect of Chapter 11.

CAN CHAPTER 11 BE CIRCUMVENTED?

Apparently an obvious way to get round Chapter 11 would be to arrest the vessel or

vessels in some jurisdiction other than the US. Unfortunately escape from Chapter 11

may not be so simple. The US courts claim jurisdiction on assets worldwide. A party

which arrests a vessel or takes any other steps to enforce its security outside US after

Chapter 11 proceedings have been commenced runs the risk of being held to have

breached the stay and therefore being in contempt of US Bankruptcy Court.

The result may be that the bank is held to account for proceeds of sale or it may face

proceedings for contempt of Court; or face punitive damages.
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This may not be of concern to general creditors with no assets in or banking commercial

or other links with the US, but may be an unacceptable predicament for an International

bank to face.

The implications of the Chapter 11 stay are far reaching. It will be remembered that the

filing of a Chapter 11 petition prohibits:

QUOTE

any act to collect, assist or remove a claim against the Debtor that arose before the

commencement of the case.

UNQUOTE

This is a "substantive right" of the debtor, and its effect, so far as a bank wishing to

arrest the debtor's vessel is concerned, is that it amounts to a complete freeze on taking

steps to enforce. Almost certainly it extends to sending notice of default and

acceleration, and it certainly extends to the commencement of enforcement

proceedings.

There is some authority for the proposition that if the arrest is "completed" before the

Chapter 11 filing is made, a creditor with a maritime lien may avoid bankruptcy process.

See Morgan Guarantee Trust Co of New York v Hellenic Lines Limited 38BR987

(S.D.N.Y. 1984), where the Admiralty Court jurisdiction was retained over claims against

four vessels which had been arrested pre-presentation of a Chapter 11 petition.

Different US judicial circuits have their own precedents and case law. Hence there is

room for different interpretations of the Bankruptcy Code from circuit to circuit. However

the weight of authority supports the proposition that the filing of a bankruptcy Petition

will divest the District (i.e. Admiralty) Court of jurisdiction where the vessel has been

arrested, in other words the automatic stay will prevail and arrest proceedings must be

"parked" pending a further Order from the US Bankruptcy Court.

In Re: Louisiana Ship Management Inc. (Fifth Circuit 1985) it was held that:

QUOTE

…filing of the Petition under Chapter 11 automatically stayed the proposed sale [of the

vessel] to enforce the maritime lien.  In addition, it vested exclusive jurisdiction over the
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vessel in the Court where the Title 11 proceeding [i.e. Chapter 11] was pending,

depriving the Admiralty Court of jurisdiction over it.

UNQUOTE

The practical effect is that the creditor is encouraged to arrest first, if possible because if

one arrests first, there is some authority for the proposition that the District Court will

retain jurisdiction (i.e. proceed with judicial sale).  If Chapter 11 filing occurs first,

indisputably this arrest will be stayed until further order of the US Bankruptcy Court.

So what is the bank's position where the debtor files for Chapter 11 before the vessel is

arrested?

The first point to understand is that US Bankruptcy Courts are very willing to assume

jurisdiction. One should not expect the bankruptcy Judge to scrutinise a Chapter 11

Petition closely; little more than filling out forms is required and it is not necessary for

debtor to make a convincing case. This opens the door for the debtor to make a quick,

strategic move to obtain Chapter 11 protection with the objective that arrest proceedings

will be "frozen". Now it might be thought that the bank could obviously rely on the

"adequate protection" remedy (Section 362(d) of the Bankruptcy Code) to stop the

vessel trading while the Chapter 11 proceedings go forward, bearing in mind the risk to

the bank's security if the vessel continues to trade.  Clearly the bank will be exposed to

additional risk as outlined above, for example the creation of maritime liens or the

detention of an unfavourable jurisdiction.

However, whilst the bank may be able to rely on the above provisions, it is important to

understand that if the debtor intends to continue to operate its business under

bankruptcy protection, the starting point is that the US Bankruptcy Court will be

disinclined to order that the vessel remains within US territorial waters. The reason is

that such an order would make it impossible for the debtor to exercise its statutory right

to carry on business, while the Chapter 11 case is pending. The cardinal principal,

which bears repeating is that the debtor should be given an opportunity to reorganise

and continue business, and put forward a credible reorganisation plan in the hope that

this will result in:

- greater payments to creditors in due course;

- preservation of jobs of employees; and
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- maximisation of the value of business on a macro economic level.

Can a bank get round the Chapter 11 proceeding if it wishes to pursue its arrest

remedies and to seek to minimise the risks to its security so long as the Chapter 11

proceedings continue?

The principal grounds, on which a bank may rely to mount an early challenge to

automatic stay, are:

(i) The debtor cannot use the bank's "cash collateral" except by consent, on

order of the US Bankruptcy Court. "Cash Collateral" in the maritime

context can include freight, charter hire, rents and profits generated by the

vessel.Invariably of course, the bank will have security rights over these,

so it is at liberty to go to the Court for an early order preventing use of

these assets.

(ii) To permit foreclosure on the vessel (unlikely to be granted in the early

stages of the proceedings) or (more realistically) to seek "adequate

protection" for its interest in return for the vessel continuing to trade.

In a situation where thebank has sought to foreclose, the debtor will be unlikely to be

able to provide adequate financial protection to compensate or secure the bank either

for use of cash collateral, or to provide "adequate protection" for the risk to the bank of

the vessel continuing to trade. One should not however underestimate the pre-

disposition of the US Bankruptcy Court to find a solution which will enable the debtor to

carry on business normally, at least in the short term. For example, the Courts have in

some Chapter 11 cases been prepared to allow the debtor to put up "security" based on

the assumption that reconstruction will go ahead and be successful, and that profits will

be generated in the future, or the bank may be forced to accept third party guarantees

that the bank would not itself consider adequate.

For example:

QUOTE

[In] the early stages of a bankruptcy case [the Court] requires a less strenuous showing

of a reasonable possibility of a successful reorganisation within a reasonable time … At

such an early stage in the bankruptcy, the burden of proof … is satisfied if the debtor
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offers sufficient evidence to indicate that a successful reorganisation within a

reasonable time is “plausible”. The debtor need only present sufficient evidence to

demonstrate it is superficially worthy of belief that it is capable of producing a plan which

by preponderance,  may be confirmable.

UNQUOTE

(Re Holly’s Inc, 140BR 643, 701 (BANKR.W.D.MICH.1992)

This is not much of a test and the language seems to strain to help the company find a

way past the early stages of a Chapter 11 application so that it can put forward a

reorganisation plan.

SUMMARY

The obvious attraction for any bank dealing with a cruise company that may be able to

claim Chapter 11 protection is to strike first.

In any event, it is likely to be essential that the bank prepare the strongest possible

application to the US Bankruptcy Court, as early as possible commensurate with

adequate preparation, to seek a lift of the stay, alternatively "adequate protection".

EXAMPLE OF SUCCESSFUL BANK ACTION

One example was where the connection with the United States was vessels calling

there and ticket sold there.

The debtor had vessels delivered around 9/11 which made losses from day one.  A

refinancing was attempted which failed. One of the key strategic issues for the

financing bank to consider in the ensuing default situation was whether it would be

better to arrest in the United States or elsewhere.

Arresting outside the United States was rejected as an option for a number of reasons:

(1) One had to find time to arrest when vessels would be in acceptable jurisdictions,

so one could arrest simultaneously.

(2) Other available jurisdictions were unattractive.

(3) The bank was not prepared to run risk/put itself in contempt of the US Courts.
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So in the instance in question, the bank sought simultaneous arrest in the United

States. It tried to arrest the vessels before the debtor filed for Chapter VI.  Alas, it

failed! The bank was able to issue arrest warrants before Chapter 11

proceedings initiated, but not before the Admiralty Marshall could serve arrest

papers. So Chapter 11 proceedings unarguably took precedence, and the

automatic stay of the arrest proceedings took effect. The bank's efforts then

turned to persuading the US Bankruptcy Court not to allow the vessels to sail out

of US waters, because of the genuine risk to the bank's security.

There were two limbs to the bank's application:

(i) Allowing vessels to sail constituted an undue threat to the bank's security,

and to the safety of vessel's passengers;

(ii) The debtor should not be allowed to use the bank's "cash collateral".

(iii) The bank also adduced evidence that the debtor's financial situation was

hopeless.

On the basis of these grounds the bank requested the US Bankruptcy Court to order that

the automatic stay be lifted for the purpose of allowing the arrest proceedings to go

forward.  Alternatively if Chapter 11 proceedings were to be allowed to go forward, the

US Bankruptcy Court should impose conditions that the vessels either:

- remain in port; or

- be confined to US waters; or

- the bank be provided with "adequate protection" (which the bank believed

the debtor would not be able to  provide.)

The upshot was a hearing before the US Bankruptcy Court prior to which the

bank had put together a statement explaining and exhibiting advice it had

received from attornies in other jurisdictions which the vessels were scheduled to

visit.  The advice covered such matters as:

(a) Whether the overseas Courts would recognise the Chapter 11 stay; (in

other words, would they allow a creditor to arrest and sell the vessel in

their jurisdiction in contravention of the (worldwide) Chapter 11 stay?
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(b) The time-frame for sale of the vessel if there was such an arrest. The

purpose was to highlight the risk of lengthy proceedings and the vessel

being "stuck" in an unfriendly jurisdiction whilst deteriorating.

(c) The advice also covered whether an arresting creditor would have to

organise and pay for repatriation of crew and (US) passengers.

A bleak picture emerged. Many of the Courts would not recognise the US stay.

Some jurisdictions are very slow in the context of enforcement.  In Costa Rica it

could take up to 8 years for a vessel to be sold following arrest.  In some of the

jurisdictions the arresting creditor would not be obliged to arrange repatriation of

passengers and crew.  In some jurisdictions it was down to the shipowner to do

so.

A scenario that was all too possible was of stranded US passengers in remote

jurisdictions with:

- Insufficient hotel accommodation;

- Insufficient flights out;

- Having to pay for themselves;

- Bewildered and confused.

US Courts are reluctant to subject (or at least to be blamed for subjecting) US

citizens to the risk of such an ordeal by allowing a vessel to sail from US waters.

Figures showing how heavy were the shipowners' losses and how incapable they

were of running the vessels without the bank's support were also relevant as was

the long list of trade creditors, who were likely to arrest the vessels before they

could return to the U.S. and who would withhold supplies of equipment, spares

and stores possibly vital for the vessels' safety and security.

Risks existed as to the continuance to both H&M and P&I insurance;

When the debtor tried to respond by offering security over advance payments

made by passengers, the bank invited the Court to reject this proposal on the

basis that such security was wholly inadequate; and that in any event the
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payments in question already were charged in favour of the bank so this was not

really an offer of new security at all.

This was strategically an important application because:

(i) Obviously the bank did not wish to have to go through the

uncertainty of a Chapter 11 reorganisation; it wanted to enforce its

security immediately, without complication and without exposing its

security to further risk.

(ii) The most important objective was to try to get the judge to confine

the vessels to operating in US waters, both to prevent other

creditors arresting them in other jurisdictions, and also because the

bank knew a side effect of confining vessels to US waters would be

that the debtor’s ability to restructure and continue to do business

would have been publicly undermined because:

(a) scheduled cruises would have to be cancelled and abandoned

(b) public confidence in the debtor would be shaken;

(c) travel agents would stop making bookings with them.

The Judge accepted the bank's evidence and whilst he did not lift the stay, he did

impose, as a condition of the continuance of the stay, that the vessels could not

leave US waters. Effectively this sounded the death knell for any aspirations the

debtor may have had to restructure its business.  Based partially on the success

of this application the bank was able to persuade the debtor to allow vessels to

arrested and sold through the Admiralty Court in an efficient way.

If the bank's attempts to obtain early lifting of stay had been unsuccessful the debtor

would, as mentioned, have had 120 days to submit a reorganisation plan. The debtor

would then have liaised closely with creditors to seek to persuade them to forgive some

or all of the debt. The US Bankruptcy Court must then be convinced that the plan is

realistic and "feasible" and that payments required by any plan be based on a

reasonable analysis of both the reorganised debtor and its financiers. The plan may

also involve part of the debt being deferred. Whilst secured rights must be preserved,

payment terms may be extended by the US Bankruptcy Court.
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CONCLUSION

According to one US leading text on the Bankruptcy Code only two international water

carriers have successfully emerged from bankruptcy by a confirmed Chapter 11 plan.

All other cases either Chapter 11 was converted to liquidation, or the vessels sold

through court. We believe that, because of the nature of shipping companies  it may be

that it will be more difficult for a shipowning debtor to succeed in achieving Chapter 11

reorganisation than in many other cases: because in most cases, it will be inherently

unlikely that a reorganisation scheme will work without co-operation of the financing

bank.
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PART E

ATHENS CONVENTION RELATING TO THE CARRIAGE OF PASSENGERS AND
THEIR LUGGAGE BY SEA, 2002

(Consolidated text of the Athens Convention relating to the Carriage of Passengers and their
Luggage by Sea, 1974 and the Protocol of 2002 to the Convention)

ARTICLE 1

Definitions

In this Convention the following expressions have the meaning hereby assigned to them:

1
(a) "carrier" means a person by or on behalf of whom a contract of carriage has been

concluded, whether the carriage is actually performed by that person or by a
performing carrier;

(b) "performing carrier" means a person other than the carrier, being the owner,
charterer or operator of a ship, who actually performs the whole or a part of the
carriage;

(c) "carrier who actually performs the whole or a part of the carriage" means the
performing carrier, or, in so far as the carrier actually performs the carriage, the
carrier;

2 "contract of carriage" means a contract made by or on behalf of a carrier for the carriage
by sea of a passenger or of a passenger and his luggage, as the case may be;

3 "ship" means only a seagoing vessel, excluding an air-cushion vehicle;

4 "passenger" means any person carried in a ship,

(a) under a contract of carriage, or

(b) who, with the consent of the carrier, is accompanying a vehicle or live animals
which are covered by a contract for the carriage of goods not governed by this
Convention;

5 "luggage" means any article or vehicle carried by the carrier under a contract of carriage,
excluding:

(a) articles and vehicles carried under a charter party, bill of lading or other contract
primarily concerned with the carriage of goods, and

(b) live animals;
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6 "cabin luggage" means luggage which the passenger has in his cabin or is otherwise in his
possession, custody or control. Except for the application of paragraph 8 of this Article
and Article 8, cabin luggage includes luggage which the passenger has in or on his
vehicle;

7 "loss of or damage to luggage" includes pecuniary loss resulting from the luggage not
having been re-delivered to the passenger within a reasonable time after the arrival of the
ship on which the luggage has been or should have been carried, but does not include
delays resulting from labour disputes;

8 "carriage" covers the following periods:

(a) with regard to the passenger and his cabin luggage, the period during which the
passenger and/or his cabin luggage are on board the ship or in the course of
embarkation or disembarkation, and the period during which the passenger and his
cabin luggage are transported by water from land to the ship or vice-versa, if the
cost of such transport is included in the fare or if the vessel used for this purpose
of auxiliary transport has been put at the disposal of the passenger by the carrier.
However, with regard to the passenger, carriage does not include the period during
which he is in a marine terminal or station or on a quay or in or on any other port
installation;

(b) with regard to cabin luggage, also the period during which the passenger is in a
marine terminal or station or on a quay or in or on any other port installation if that
luggage has been taken over by the carrier or his servant or agent and has not been
re-delivered to the passenger;

(c) with regard to other luggage which is not cabin luggage, the period from the time
of its taking over by the carrier or his servant or agent on shore or on board until
the time of its re-delivery by the carrier or his servant or agent;

9 "international carriage" means any carriage in which, according to the contract of
carriage, the place of departure and the place of destination are situated in two different
States, or in a single State if, according to the contract of carriage or the scheduled
itinerary, there is an intermediate port of call in another State;

10 “Organization” means the International Maritime Organization.

11 "Secretary-General" means the Secretary-General of the Organization.

ARTICLE 1 bis

Annex

The annex to this Convention shall constitute an integral part of the Convention.
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ARTICLE 2

Application

1 This Convention shall apply to any international carriage if:

(a) the ship is flying the flag of or is registered in a State Party to this Convention, or

(b) the contract of carriage has been made in a State Party to this Convention, or

(c) the place of departure or destination, according to the contract of carriage, is in a
State Party to this Convention.

2 Notwithstanding paragraph 1 of this Article, this Convention shall not apply when the
carriage is subject, under any other international convention concerning the carriage of
passengers or luggage by another mode of transport, to a civil liability regime under the
provisions of such convention, in so far as those provisions have mandatory application to
carriage by sea.

ARTICLE 3

Liability of the carrier

1 For the loss suffered as a result of the death of or personal injury to a passenger caused by
a shipping incident, the carrier shall be liable to the extent that such loss in respect of that
passenger on each distinct occasion does not exceed 250,000 units of account, unless the
carrier proves that the incident:

(a) resulted from an act of war, hostilities, civil war, insurrection or a natural
phenomenon of an exceptional, inevitable and irresistible character; or

(b) was wholly caused by an act or omission done with the intent to cause the
incident by a third party.

If and to the extent that the loss exceeds the above limit, the carrier shall be further liable
unless the carrier proves that the incident which caused the loss occurred without the fault
or neglect of the carrier.

2 For the loss suffered as a result of the death of or personal injury to a passenger not
caused by a shipping incident, the carrier shall be liable if the incident which caused the
loss was due to the fault or neglect of the carrier.  The burden of proving fault or neglect
shall lie with the claimant.

3 For the loss suffered as a result of the loss of or damage to cabin luggage, the carrier shall
be liable if the incident which caused the loss was due to the fault or neglect of the
carrier.  The fault or neglect of the carrier shall be presumed for loss caused by a shipping
incident.

4 For the loss suffered as a result of the loss of or damage to luggage other than cabin
luggage, the carrier shall be liable unless the carrier proves that the incident which caused
the loss occurred without the fault or neglect of the carrier.
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5 For the purposes of this article:

(a) "shipping incident" means shipwreck, capsizing, collision or stranding of the ship,
explosion or fire in the ship, or defect in the ship;

(b) “fault or neglect of the carrier” includes the fault or neglect of the servants of the
carrier, acting within the scope of their employment;

(c) “defect in the ship” means any malfunction, failure or non-compliance with
applicable safety regulations in respect of any part of the ship or its equipment
when used for the escape, evacuation, embarkation and disembarkation of
passengers, or when used for the propulsion, steering, safe navigation, mooring,
anchoring, arriving at or leaving  berth or anchorage, or damage control after
flooding; or when used for the launching of life saving appliances; and

(d) “loss” shall not include punitive or exemplary damages.

6 The liability of the carrier under this Article only relates to loss arising from incidents that
occurred in the course of the carriage.  The burden of proving that the incident which
caused the loss occurred in the course of the carriage, and the extent of the loss, shall lie
with the claimant.

7 Nothing in this Convention shall prejudice any right of recourse of the carrier against any
third party, or the defence of contributory negligence under Article 6 of this Convention.
Nothing in this Article shall prejudice any right of limitation under Articles 7 or 8 of this
Convention.

8 Presumptions of fault or neglect of a party or the allocation of the burden of proof to a
party shall not prevent evidence in favour of that party from being considered.

ARTICLE 4

Performing carrier

1 If the performance of the carriage or part thereof has been entrusted to a performing
carrier, the carrier shall nevertheless remain liable for the entire carriage according to the
provisions of this Convention. In addition, the performing carrier shall be subject and
entitled to the provisions of this Convention for the part of the carriage performed by him.

2 The carrier shall, in relation to the carriage performed by the performing carrier, be liable
for the acts and omissions of the performing carrier and of his servants and agents acting
within the scope of their employment.

3 Any special agreement under which the carrier assumes obligations not imposed by this
Convention or any waiver of rights conferred by this Convention shall affect the
performing carrier only if agreed by him expressly and in writing.

4 Where and to the extent that both the carrier and the performing carrier are liable, their
liability shall be joint and several.
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5 Nothing in this Article shall prejudice any right of recourse as between the carrier and the
performing carrier.

ARTICLE 4bis

Compulsory insurance

1 When passengers are carried on board a ship registered in a State Party that is licensed to
carry more than twelve passengers, and this Convention applies, any carrier who actually
performs the whole or a part of the carriage shall maintain insurance or other financial
security, such as the guarantee of a bank or similar financial institution, to cover  liability
under this Convention in respect of the death of and personal injury to passengers.  The
limit of the compulsory insurance or other financial security shall not be less than
250,000 units of account per passenger on each distinct occasion.

2 A certificate attesting that insurance or other financial security is in force in accordance
with the provisions of this Convention shall be issued to each ship after the appropriate
authority of a State Party has determined that the requirements of paragraph 1 have been
complied with.  With respect to a ship registered in a State Party, such certificate shall be
issued or certified by the appropriate authority of the State of the ship's registry; with
respect to a ship not registered in a State Party it may be issued or certified by the
appropriate authority of any State Party.  This certificate shall be in the form of the model
set out in the annex to this Convention and shall contain the following particulars:

(a) name of ship, distinctive number or letters and port of registry;

(b) name and principal place of business of the carrier who actually performs the
whole or a part of the carriage;

(c) IMO ship identification number;

(d) type and duration of security;

(e) name and principal place of business of insurer or other person providing financial
security and, where appropriate, place of business where the insurance or other
financial security is established; and

(f) period of validity of the certificate, which shall not be longer than the period of
validity of the insurance or other financial security.

3 (a) A State Party may authorize an institution or an organization recognised by it to
issue the certificate. Such institution or organization shall inform that State of the
issue of each certificate.  In all cases, the State Party shall fully guarantee the
completeness and accuracy of the certificate so issued, and shall undertake to
ensure the necessary arrangements to satisfy this obligation.

(b) A State Party shall notify the Secretary-General of:

(i) the specific responsibilities and conditions of the authority delegated to an
institution or organization recognised by it;
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(ii) the withdrawal of such authority; and

(iii) the date from which such authority or withdrawal of such authority takes
effect.

An authority delegated shall not take effect prior to three months from the date
from which notification to that effect was given to the Secretary-General.

(c) The institution or organization authorized to issue certificates in accordance with
this paragraph shall, as a minimum, be authorized to withdraw these certificates if
the conditions under which they have been issued are not complied with.  In all
cases the institution or organization shall report such withdrawal to the State on
whose behalf the certificate was issued.

4 The certificate shall be in the official language or languages of the issuing State.  If the
language used is not English, French or Spanish, the text shall include a translation into
one of these languages, and, where the State so decides, the official language of the State
may be omitted.

5 The certificate shall be carried on board the ship, and a copy shall be deposited with the
authorities who keep the record of the ship's registry or, if the ship is not registered in a
State Party, with the authority of the State issuing or certifying the certificate.

6 An insurance or other financial security shall not satisfy the requirements of this Article if
it can cease, for reasons other than the expiry of the period of validity of the insurance or
security specified in the certificate, before three months have elapsed from the date on
which notice of its termination is given to the authorities referred to in paragraph 5, unless
the certificate has been surrendered to these authorities or a new certificate has been
issued within the said period. The foregoing provisions shall similarly apply to any
modification which results in the insurance or other financial security no longer satisfying
the requirements of this Article.

7 The State of the ship's registry shall, subject to the provisions of this Article, determine
the conditions of issue and validity of the certificate.

8 Nothing in this Convention shall be construed as preventing a State Party from relying on
information obtained from other States or the Organization or other international
organizations relating to the financial standing of providers of insurance or other
financial security for the purposes of this Convention.  In such cases, the State Party
relying on such information is not relieved of its responsibility as a State issuing the
certificate.

9 Certificates issued or certified under the authority of a State Party shall be accepted by
other States Parties for the purposes of this Convention and shall be regarded by other
States Parties as having the same force as certificates issued or certified by them, even if
issued or certified in respect of a ship not registered in a State Party.  A State Party may at
any time request consultation with the issuing or certifying State should it believe that the
insurer or guarantor named in the insurance certificate is not financially capable of
meeting the obligations imposed by this Convention.
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10 Any claim for compensation covered by insurance or other financial security pursuant to
this Article may be brought directly against the insurer or other person providing financial
security.  In such case, the amount set out in paragraph 1 applies as the limit of liability of
the insurer or other person providing financial security, even if the carrier or the
performing carrier is not entitled to limitation of liability.  The defendant may further
invoke the defences (other than the bankruptcy or winding up) which the carrier referred
to in paragraph 1 would have been entitled to invoke in accordance with this Convention.
Furthermore, the defendant may invoke the defence that the damage resulted from the
wilful misconduct of the assured, but the defendant shall not invoke any other defence
which the defendant might have been entitled to invoke in proceedings brought by the
assured against the defendant.  The defendant shall in any event have the right to require
the carrier and the performing carrier to be joined in the proceedings.

11 Any sums provided by insurance or by other financial security maintained in accordance
with paragraph 1 shall be available exclusively for the satisfaction of claims under this
Convention, and any payments made of such sums shall discharge any liability arising
under this Convention to the extent of the amounts paid.

12 A State Party shall not permit a ship under its flag to which this Article applies to operate
at any time unless a certificate has been issued under paragraphs 2 or 15.

13 Subject to the provisions of this Article, each State Party shall ensure, under its national
law, that insurance or other financial security, to the extent specified in paragraph 1, is in
force in respect of any ship that is licensed to carry more than twelve passengers,
wherever registered, entering or leaving a port in its territory in so far as this Convention
applies.

14 Notwithstanding the provisions of paragraph 5, a State Party may notify the
Secretary-General that, for the purposes of paragraph 13, ships are not required to carry
on board or to produce the certificate required by paragraph 2 when entering or leaving
ports in its territory, provided that the State Party which issues the certificate has notified
the Secretary-General that it maintains records in an electronic format, accessible to all
States Parties, attesting the existence of the certificate and enabling States Parties to
discharge their obligations under paragraph 13.

15 If insurance or other financial security is not maintained in respect of a ship owned by a
State Party, the provisions of this Article relating thereto shall not be applicable to such
ship, but the ship shall carry a certificate issued by the appropriate authorities of the State
of the ship's registry, stating that the ship is owned by that State and that the liability is
covered within the amount prescribed in accordance with paragraph 1.  Such a certificate
shall follow as closely as possible the model prescribed by paragraph 2.

ARTICLE 5

Valuables

The carrier shall not be liable for the loss of or damage to monies, negotiable securities, gold,
silverware, jewellery, ornaments, works of art, or other valuables, except where such valuables
have been deposited with the carrier for the agreed purpose of safe-keeping in which case the
carrier shall be liable up to the limit provided for in paragraph 3 of Article 8 unless a higher limit
is agreed upon in accordance with paragraph 1 of Article 10.
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ARTICLE 6

Contributory fault

If the carrier proves that the death of or personal injury to a passenger or the loss of or damage to
his luggage was caused or contributed to by the fault or neglect of the passenger, the Court seized
of the case may exonerate the carrier wholly or partly from his liability in accordance with the
provisions of the law of that court.

ARTICLE 7

Limit of liability for death and personal injury

1 The liability of the carrier for the death of or personal injury to a passenger under
Article 3 shall in no case exceed 400,000 units of account per passenger on each distinct
occasion.  Where, in accordance with the law of the court seized of the case, damages are
awarded in the form of periodical income payments, the equivalent capital value of those
payments shall not exceed the said limit.

2 A State Party may regulate by specific provisions of national law the limit of liability
prescribed in paragraph 1, provided that the national limit of liability, if any, is not lower
than that prescribed in paragraph 1.  A State Party, which makes use of the option
provided for in this paragraph, shall inform the Secretary-General of the limit of liability
adopted or of the fact that there is none.

ARTICLE 8

Limit of liability for loss of or damage to luggage and vehicles

1 The liability of the carrier for the loss of or damage to cabin luggage shall in no case
exceed 2,250 units of account per passenger, per carriage.

2 The liability of the carrier for the loss of or damage to vehicles including all luggage
carried in or on the vehicle shall in no case exceed 12,700 units of account per vehicle,
per carriage.

3 The liability of the carrier for the loss of or damage to luggage other than that mentioned
in paragraphs 1 and 2 shall in no case exceed 3,375 units of account per passenger, per
carriage.

4 The carrier and the passenger may agree that the liability of the carrier shall be subject to
a deductible not exceeding 330 units of account in the case of damage to a vehicle and not
exceeding 149 units of account per passenger in the case of loss of or damage to other
luggage, such sum to be deducted from the loss or damage.
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ARTICLE 9

Unit of Account and conversion

1 The Unit of Account mentioned in this Convention is the Special Drawing Right as
defined by the International Monetary Fund.  The amounts mentioned in Article 3,
paragraph 1, Article 4bis, paragraph 1, Article 7, paragraph l, and Article 8 shall be
converted into the national currency of the State of the court seized of the case on the
basis of the value of that currency by reference to the Special Drawing Right on the date
of the judgment or the date agreed upon by the parties.  The value of the national
currency, in terms of the Special Drawing Right, of a State Party which is a member of
the International Monetary Fund, shall be calculated in accordance with the method of
valuation applied by the International Monetary Fund in effect on the date in question for
its operations and transactions.  The value of the national currency, in terms of the Special
Drawing Right, of a State Party which is not a member of the International Monetary
Fund, shall be calculated in a manner determined by that State Party.

2 Nevertheless, a State which is not a member of the International Monetary Fund and
whose law does not permit the application of the provisions of paragraph 1 may, at the
time of ratification, acceptance, approval of or accession to this Convention or at any time
thereafter, declare that the Unit of Account referred to in paragraph 1 shall be equal to
15 gold francs.  The gold franc referred to in this  paragraph corresponds to sixty-five and
a half milligrams of gold of millesimal fineness nine hundred.  The conversion of the gold
franc into the national currency shall be made according to the law of the State concerned.

3 The calculation mentioned in the last sentence of paragraph 1, and the conversion
mentioned in paragraph 2 shall be made in such a manner as to express in the national
currency of the States Parties, as far as possible, the same real value for the amounts in
Article 3, paragraph 1, Article 4bis, paragraph 1, Article 7, paragraph 1, and Article 8 as
would result from the application of the first three sentences of paragraph 1.  States shall
communicate to the Secretary-General the manner of calculation pursuant to paragraph 1,
or the result of the conversion in paragraph 2, as the case may be, when depositing an
instrument of ratification, acceptance, approval of or accession to this Convention and
whenever there is a change in either.

ARTICLE 10

Supplementary provisions on limits of liability

1 The carrier and the passenger may agree, expressly and in writing, to higher limits of
liability than those prescribed in Articles 7 and 8.

2 Interest on damages and legal costs shall not be included in the limits of liability
prescribed in Articles 7 and 8.



C:\Users\AMS\AppData\Local\Temp\Athens Convention 2002_424BC6A4.doc

- 10 -

ARTICLE 11

Defences and limits for carriers' servants

If an action is brought against a servant or agent of the carrier or of the performing carrier arising
out of damage covered by this Convention, such servant or agent, if he proves that he acted
within the scope of his employment, shall be enled to avail himself of the defences and limits of
liability which the carrier or the performing carrier is entitled to invoke under this Convention.

ARTICLE 12

Aggregation of claims

1 Where the limits of liability prescribed in Articles 7 and 8 take effect, they shall apply to
the aggregate of the amounts recoverable in all claims arising out of the death of or
personal injury to any one passenger or the loss of or damage to his luggage.

2 In relation to the carriage performed by a performing carrier, the aggregate of the
amounts recoverable from the carrier and the performing carrier and from their servants
and agents acting within the scope of their employment shall not exceed the highest
amount which could be awarded against either the carrier or the performing carrier under
this Convention, but none of the persons mentioned shall be liable for a sum in excess of
the limit applicable to him.

3 In any case where a servant or agent of the carrier or of the performing carrier is entitled
under Article 11 of this Convention to avail himself of the limits of liability prescribed in
Articles 7 and 8, the aggregate of the amounts recoverable from the carrier, or the
performing carrier as the case may be, and from that servant or agent, shall not exceed
those limits.

ARTICLE 13

Loss of right to limit liability

1 The carrier shall not be entitled to the benefit of the limits of liability prescribed in
Articles 7 and 8 and paragraph 1 of Article 10, if it is proved that the damage resulted
from an act or omission of the carrier done with the intent to cause such damage, or
recklessly and with knowledge that such damage would probably result.

2 The servant or agent of the carrier or of the performing carrier shall not be entitled to the
benefit of those limits if it is proved that the damage resulted from an act or omission of
that servant or agent done with the intent to cause such damage, or recklessly and with
knowledge that such damage would probably result.
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ARTICLE 14

Basis for claims

No action for damages for the death of or personal injury to a passenger, or for the loss of or
damage to luggage, shall be brought against a carrier or performing carrier otherwise than in
accordance with this Convention.

ARTICLE 15

Notice of loss or damage to luggage

1 The passenger shall give written notice to the carrier or his agent:

(a) in the case of apparent damage to luggage:

(i) for cabin luggage, before or at the time of disembarkation of the passenger;

(ii) for all other luggage, before or at the time of its re-delivery;

(b) in the case of damage to luggage which is not apparent, or loss of luggage, within
fifteen days from the date of disembarkation or re-delivery or from the time when
such re-delivery should have taken place.

2 If the passenger fails to comply with this Article, he shall be presumed, unless the
contrary is proved, to have received the luggage undamaged.

3 The notice in writing need not be given if the condition of the luggage has at the time of
its receipt been the subject of joint survey or inspection.

ARTICLE 16

Time-bar for actions

1 Any action for damages arising out of the death of or personal injury to a passenger or for
the loss of or damage to luggage shall be time-barred after a period of two years.

2 The limitation period shall be calculated as follows:

(a) in the case of personal injury, from the date of disembarkation of the passenger;

(b) in the case of death occurring during carriage, from the date when the passenger
should have disembarked, and in the case of personal injury occurring during
carriage and resulting in the death of the passenger after disembarkation, from the
date of death, provided that this period shall not exceed three years from the date
of disembarkation;

(c) in the case of loss of or damage to luggage, from the date of disembarkation or
from the date when disembarkation should have taken place, whichever is later.
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3 The law of the Court seized of the case shall govern the grounds for suspension and
interruption of limitation periods, but in no case shall an action under this Convention be
brought after the expiration of any one of the following periods of time:

(a) A period of five years beginning with the date of disembarkation of the passenger
or from the date when disembarkation should have taken place, whichever is later;
or, if earlier

(b) a period of three years beginning with the date when the claimant knew or ought
reasonably to have known of the injury, loss or damage caused by the incident.

4 Notwithstanding paragraphs 1, 2 and 3 of this Article, the period of limitation may be
extended by a declaration of the carrier or by agreement of the parties after the cause of
action has arisen. The declaration or agreement shall be in writing.

ARTICLE 17

Competent jurisdiction

1 An action arising under Articles 3 and 4 of this Convention shall, at the option of the
claimant, be brought before one of the courts listed below, provided that the court is
located in a State Party to this Convention, and subject to the domestic law of each State
Party governing proper venue within those States with multiple possible forums:

(a) the Court of the State of permanent residence or principal place of business of the
defendant, or

(b) the Court of the State of departure or that of the destination according to the
contract of carriage, or

(c) the Court of the State of the domicile or permanent residence of the claimant, if
the defendant has a place of business and is subject to jurisdiction in that State, or

(d) the Court of the State where the contract of carriage was made, if the defendant
has a place of business and is subject to jurisdiction in that State.

2 Actions under article 4bis of this Convention shall, at the option of the claimant, be
brought before one of the courts where action could be brought against the carrier or
performing carrier according to paragraph 1.

3 After the occurrence of the incident which has caused the damage, the parties may agree
that the claim for damages shall be submitted to any jurisdiction or to arbitration.

ARTICLE 17bis

Recognition and enforcement

1 Any judgment given by a court with jurisdiction in accordance with Article 17 which is
enforceable in the State of origin where it is no longer subject to ordinary forms of
review, shall be recognised in any State Party, except
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(a) where the judgment was obtained by fraud; or

(b) where the defendant was not given reasonable notice and a fair opportunity to
present his or her case.

2 A judgment recognised under paragraph 1 shall be enforceable in each State Party as soon
as the formalities required in that State have been complied with.  The formalities shall
not permit the merits of the case to be re-opened.

3 A State Party to this Protocol may apply other rules for the recognition and enforcement
of judgments, provided that their effect is to ensure that judgments are recognised and
enforced at least to the same extent as under paragraphs 1 and 2.

ARTICLE 18

Invalidity of contractual provisions

Any contractual provision concluded before the occurrence of the incident which has caused the
death of or personal injury to a passenger or the loss of or damage to the passenger’s luggage,
purporting to relieve any person liable under this Convention of liability towards the passenger or
to prescribe a lower limit of liability than that fixed in this Convention except as provided in
Article 8, paragraph 4, and any such provision purporting to shift the burden of proof which rests
on the carrier or performing carrier, or having the effect of restricting the options specified in
Article 17, paragraphs 1 or 2, shall be null and void, but the nullity of that provision shall not
render void the contract of carriage which shall remain subject to the provisions of this
Convention.

ARTICLE 19

Other conventions on limitation of liability

This Convention shall not modify the rights or duties of the carrier, the performing carrier, and
their servants or agents provided for in international conventions relating to the limitation of
liability of owners of seagoing ships.

ARTICLE 20

Nuclear damage

No liability shall arise under this Convention for damage caused by a nuclear incident:

(a) if the operator of a nuclear installation is liable for such damage under either the
Paris Convention of 29 July 1960 on Third Party Liability in the Field of Nuclear
Energy as amended by its Additional Protocol of 28 January 1964, or the Vienna
Convention of 21 May 1963 on Civil Liability for Nuclear Damage, or any
amendment or Protocol thereto which is in force; or
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(b) if the operator of a nuclear installation is liable for such damage by virtue of a
national law governing the liability for such damage, provided that such law is in
all respects as favourable to persons who may suffer damage as either the Paris or
the Vienna Conventions or any amendment or Protocol thereto which is in force.

ARTICLE 21

Commercial carriage by public authorities

This Convention shall apply to commercial carriage undertaken by States or Public Authorities
under contract of carriage within the meaning of Article 1.

ARTICLE 22

Declaration of non-application

1 Any Party may at the time of signing, ratifying, accepting, approving or acceding to this
Convention, declare in writing that it will not give effect to this Convention when the
passenger and the carrier are subjects or nationals of that Party.

2 Any declaration made under paragraph 1 of this Article may be withdrawn at any time by
a notification in writing to the Secretary-General.

ARTICLE 22bis

Final clauses of the Convention

The final clauses of this Convention shall be Articles 17 to 25 of the Protocol of 2002 to
the Athens Convention relating to the Carriage of Passengers and their Luggage by Sea, 1974.
References in this Convention to States Parties shall be taken to mean references to States Parties
to that Protocol.

FINAL CLAUSES

[Articles 17 to 25 of the Protocol of 2002 to the Athens Convention relating to
the Carriage of Passengers and their Luggage by Sea, 1974.]

ARTICLE 17

Signature, ratification, acceptance, approval and accession

1 This Protocol shall be open for signature at the Headquarters of the Organization from
1 May 2003 until 30 April 2004 and shall thereafter remain open for accession.
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2 States may express their consent to be bound by this Protocol by:

(a) signature without reservation as to ratification, acceptance or approval; or

(b) signature subject to ratification, acceptance or approval followed by ratification,
acceptance or approval; or

(c) accession.

3 Ratification, acceptance, approval or accession shall be effected by the deposit of an
instrument to that effect with the Secretary-General.

4 Any instrument of ratification, acceptance, approval or accession deposited after the entry
into force of an amendment to this Protocol with respect to all existing States Parties, or
after the completion of all measures required for the entry into force of the amendment
with respect to those States Parties shall be deemed to apply to this Protocol as modified
by the amendment.

5 A State shall not express its consent to be bound by this Protocol unless, if Party thereto,
it denounces:

(a) the Athens Convention relating to the Carriage of Passengers and their Luggage
by Sea, done at Athens on 13 December 1974;

(b) the Protocol to the Athens Convention relating to the Carriage of Passengers and
their Luggage by Sea, done at London on 19 November 1976; and

(c) the Protocol of 1990 to amend the Athens Convention relating to the Carriage of
Passengers and their Luggage by Sea, done at London on 29 March 1990,

with effect from the time that this Protocol will enter into force for that State
in accordance with Article 20.

ARTICLE 18

States with more than one system of law

1 If a State has two or more territorial units in which different systems of law are applicable
in relation to matters dealt with in this Protocol, it may at the time of signature,
ratification, acceptance, approval or accession declare that this Protocol shall extend to all
its territorial units or only to one or more of them, and may modify this declaration by
submitting another declaration at any time.

2 Any such declaration shall be notified to the Secretary-General and shall state expressly
the territorial units to which this Protocol applies.

3 In relation to a State Party which has made such a declaration:

(a) references to the State of a ship's registry and, in relation to a compulsory
insurance certificate, to the issuing or certifying State, shall be construed as
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referring to the territorial unit respectively in which the ship is registered and
which issues or certifies the certificate;

(b) references to the requirements of national law, national limit of liability and
national currency shall be construed respectively as references to the requirements
of the law, the limit of liability and the currency of the relevant territorial unit; and

(c) references to courts, and to judgments which must be recognised in States Parties,
shall be construed as references respectively to courts of, and to judgments which
must be recognised in, the relevant territorial unit.

ARTICLE 19

Regional Economic Integration Organizations

1 A Regional Economic Integration Organization, which is constituted by sovereign States
that have transferred competence over certain matters governed by this Protocol to that
Organization, may sign, ratify, accept, approve or accede to this Protocol. A Regional
Economic Integration Organization which is a Party to this Protocol shall have the rights
and obligations of a State Party, to the extent that the Regional Economic Integration
Organization has competence over matters governed by this Protocol.

2 Where a Regional Economic Integration Organization exercises its right of vote in
matters over which it has competence, it shall have a number of votes equal to the number
of its Member States which are Parties to this Protocol and which have transferred
competence to it over the matter in question. A Regional Economic Integration
Organization shall not exercise its right to vote if its Member States exercise theirs, and
vice versa.

3 Where the number of States Parties is relevant in this Protocol, including but not limited
to Articles 20 and 23 of this Protocol, the Regional Economic Integration Organization
shall not count as a State Party in addition to its Member States which are States Parties.

4 At the time of signature, ratification, acceptance, approval or accession the Regional
Economic Integration Organization shall make a declaration to the Secretary-General
specifying the matters governed by this Protocol in respect of which competence has been
transferred to that Organization by its Member States which are signatories or Parties to
this Protocol and any other relevant restrictions as to the scope of that competence. The
Regional Economic Integration Organization shall promptly notify the Secretary-General
of any changes to the distribution of competence, including new transfers of competence,
specified in the declaration under this paragraph. Any such declarations shall be made
available by the Secretary-General pursuant to Article 24 of this Protocol.

5 States Parties which are Member States of a Regional Economic Integration Organization
which is a Party to this Protocol shall be presumed to have competence over all matters
governed by this Protocol in respect of which transfers of competence to the Organization
have not been specifically declared or notified under paragraph 4.
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ARTICLE 20

Entry into force

1 This Protocol shall enter into force twelve months following the date on which 10 States
have either signed it without reservation as to ratification, acceptance or approval or have
deposited instruments of ratification, acceptance, approval or accession with the
Secretary-General.

2 For any State which ratifies, accepts, approves or accedes to this Protocol after the
conditions in paragraph 1 for entry into force have been met, this Protocol shall enter into
force three months after the date of deposit by such State of the appropriate instrument,
but not before this Protocol has entered into force in agreement with paragraph 1.

ARTICLE 21

Denunciation

1 This Protocol may be denounced by any State Party at any time after the date on which
this Protocol comes into force for that State.

2 Denunciation shall be effected by the deposit of an instrument to that effect with the
Secretary-General.

3 A denunciation shall take effect twelve months, or such longer period as may be specified
in the instrument of denunciation, after its deposit with the Secretary-General.

4 As between the States Parties to this Protocol, denunciation by any of them of the
Convention in accordance with Article 25 thereof shall not be construed in any way as a
denunciation of the Convention as revised by this Protocol.

ARTICLE 22

Revision and Amendment

1 A Conference for the purpose of revising or amending this Protocol may be convened by
the Organization.

2 The Organization shall convene a Conference of States Parties to this Protocol for
revising or amending this Protocol at the request of not less than one-third of the States
Parties.

ARTICLE 23

Amendment of limits

1 Without prejudice to the provisions of Article 22, the special procedure in this Article
shall apply solely for the purposes of amending the limits set out in Article 3,
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paragraph 1, Article 4bis, paragraph 1, Article 7, paragraph 1 and Article 8 of the
Convention as revised by this Protocol.

2 Upon the request of at least one half, but in no case less than six, of the States Parties to
this Protocol, any proposal to amend the limits, including the deductibles, specified in
Article 3, paragraph 1, Article 4bis, paragraph 1, Article 7, paragraph 1, and Article 8 of
the Convention as revised by this Protocol shall be circulated by the Secretary-General to
all Members of the Organization and to all States Parties.

3 Any amendment proposed and circulated as above shall be submitted to the Legal
Committee of the Organization (hereinafter referred to as "the Legal Committee") for
consideration at a date at least six months after the date of its circulation.

4 All States Parties to the Convention as revised by this Protocol, whether or not Members
of the Organization, shall be entitled to participate in the proceedings of the Legal
Committee for the consideration and adoption of amendments.

5 Amendments shall be adopted by a two-thirds majority of the States Parties to the
Convention as revised by this Protocol present and voting in the Legal Committee
expanded as provided for in paragraph 4, on condition that at least one half of the States
Parties to the Convention as revised by this Protocol shall be present at the time of voting.

6 When acting on a proposal to amend the limits, the Legal Committee shall take into
account the experience of incidents and, in particular, the amount of damage resulting
therefrom, changes in the monetary values and the effect of the proposed amendment on
the cost of insurance.

7 (a) No amendment of the limits under this Article may be considered less than five
years from the date on which this Protocol was opened for signature nor less than
five years from the date of entry into force of a previous amendment under this
Article.

(b) No limit may be increased so as to exceed an amount which corresponds to the
limit laid down in the Convention as revised by this Protocol increased by six per
cent per year calculated on a compound basis from the date on which this Protocol
was opened for signature.

(c) No limit may be increased so as to exceed an amount which corresponds to the
limit laid down in the Convention as revised by this Protocol multiplied by three.

8 Any amendment adopted in accordance with paragraph 5 shall be notified by the
Organization to all States Parties.  The amendment shall be deemed to have been accepted
at the end of a period of eighteen months after the date of notification, unless within that
period not less than one fourth of the States that were States Parties at the time of the
adoption of the amendment have communicated to the Secretary-General that they do not
accept the amendment, in which case the amendment is rejected and shall have no effect.

9 An amendment deemed to have been accepted in accordance with paragraph 8 shall enter
into force eighteen months after its acceptance.
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10 All States Parties shall be bound by the amendment, unless they denounce this Protocol in
accordance with Article 21, paragraphs 1 and 2 at least six months before the amendment
enters into force.  Such denunciation shall take effect when the amendment enters into
force.

11 When an amendment has been adopted but the eighteen-month period for its acceptance
has not yet expired, a State which becomes a State Party during that period shall be bound
by the amendment if it enters into force.  A State which becomes a State Party after that
period shall be bound by an amendment which has been accepted in accordance with
paragraph 8.  In the cases referred to in this paragraph, a State becomes bound by an
amendment when that amendment enters into force, or when this Protocol enters into
force for that State, if later.

ARTICLE 24

Depositary

1 This Protocol and any amendments adopted under Article 23 shall be deposited with the
Secretary-General.

2 The Secretary-General shall:

(a) inform all States which have signed or acceded to this Protocol of:

(i) each new signature or deposit of an instrument of ratification, acceptance,
approval or accession together with the date thereof;

(ii) each declaration and communication under Article 9, paragraphs 2 and 3,
Article 18, paragraph 1 and Article 19, paragraph 4 of the Convention as
revised by this Protocol;

(iii) the date of entry into force of this Protocol;

(iv) any proposal to amend the limits which has been made in accordance with
Article 23, paragraph 2 of this Protocol;

(v) any amendment which has been adopted in accordance with Article 23,
paragraph 5 of this Protocol;

(vi) any amendment deemed to have been accepted under Article 23,
paragraph 8 of this Protocol, together with the date on which that
amendment shall enter into force in accordance with paragraphs 9 and 10
of that Article;

(vii) the deposit of any instrument of denunciation of this Protocol together
with the date of the deposit and the date on which it takes effect;

(viii) any communication called for by any Article of this Protocol;

(b) transmit certified true copies of this Protocol to all States which have signed or
acceded to this Protocol.
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3 As soon as this Protocol comes into force, the text shall be transmitted by the
Secretary-General to the Secretariat of the United Nations for registration and publication
in accordance with Article 102 of the Charter of the United Nations.

ARTICLE 25

Languages

This Protocol is established in a single original in the Arabic, Chinese, English, French, Russian
and Spanish languages, each text being equally authentic.

DONE AT LONDON this first day of November 2002.

IN WITNESS WHEREOF the undersigned, being duly authorised by their respective
Governments for that purpose, have signed this Protocol.
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ANNEX

CERTIFICATE OF INSURANCE OR OTHER FINANCIAL SECURITY
IN RESPECT OF LIABILITY FOR THE DEATH OF AND PERSONAL INJURY TO

PASSENGERS

Issued in accordance with the provisions of Article 4bis of the Athens Convention relating to
the Carriage of Passengers and their Luggage by Sea, 2002

Name of Ship Distinctive
number
or letters

IMO Ship
Identification

Number

Port of
Registry

Name and full address of the principal
place of business of the carrier who

actually performs the carriage.

This is to certify that there is in force in respect of the above-named ship a policy of insurance or other
financial security satisfying the requirements of Article 4bis of the Athens Convention relating to the
Carriage of Passengers and their Luggage by Sea, 2002.

Type of Security.................................................................................................................................

Duration of Security ..........................................................................................................................

Name and address of the insurer(s) and/or guarantor(s)

Name .................................................................................................................................................

Address .............................................................................................................................................

...........................................................................................................................................................

This certificate is valid until ................................................................................................

Issued or certified by the Government of .............................................................................

..............................................................................................................................................

(Full designation of the State)

OR

The following text should be used when a State Party avails itself of Article 4bis, paragraph 3:

The present certificate is issued under the authority of the Government of .............................................
(full designation of the State) by ......................................................... (name of institution or organization)

At ................................... On ......................................
(Place) (Date)

........................................................................................
(Signature and Title of issuing or certifying official)
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Explanatory Notes:

1 If desired, the designation of the State may include a reference to the competent public
authority of the country where the Certificate is issued.

2 If the total amount of security has been furnished by more than one source, the amount of
each of them should be indicated.

3 If security is furnished in several forms, these should be enumerated.

4 The entry "Duration of Security" must stipulate the date on which such security takes
effect.

5 The entry “Address" of the insurer(s) and/or guarantor(s) must indicate the principal place
of business of the insurer(s) and/or guarantor(s). If appropriate, the place of business
where the insurance or other security is established shall be indicated.

__________
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Elizabeth Blackburn QC has been in practice as a specialist advocate and
adviser at the Commercial and Admiralty Bar since 1980 and took silk in
1998. Her range of work covers shipping and the international carriage of
goods; international trade and associated finance; surety, guarantee and
performance bond disputes; marine insurance; P&I Club issues; marine
pollution (attendance at May 2003 Diplomatic Conference as part of the UK
delegation); collision, salvage and towage disputes; damage to marine
engines and marine/off shore installations, fatal maritime accidents, maritime
limitation of liability, maritime International Law and Treaty Obligations;
conflict of laws and jurisdictional disputes. She is recommended as a shipping
silk in The Legal 500 and Chambers & Partners.

Elizabeth Blackburn sits as an arbitrator in maritime and non- maritime
disputes and has been appointed in international trade/finance disputes  by
the ICC International Court of Arbitration on the recommendation of the
National Committee.

She is a Member of the Executive Committee of the British Maritime Law
Association, a Fellow of the Society for Advanced Legal Studies; a member of
the Commercial Bar Association; the British Institute of International and
Comparative Law; the British Environmental Association; and a Supporting
Member of the London Maritime Arbitrators’ Association.

RECENT SIGNIFICANT CASES AS LEADING COUNSEL:
The TASMAN SPIRIT(2004) Commercial Court – charterparty frustration
claims arising out of the salvage of this large scale pollution casualty in
Pakistan.

The KAMINESAN and HYUNDAI 104 (2004 ongoing) Major maritime
casualty in Singapore Strait, acting for owners of the KAMINESAN

The DONGEDIJK (2004 ongoing ) Admiralty Court: acting for shipowners in
large scale capsize case and limitation dispute
The IEVOLI SUN : (2000 to 2003) Total loss of  chemical carrier in the
English Channel, carrying bunkers, hazardous and noxious substances.



Limitation action and first claims under section 154 of the MSA Acting for
Owners..
The CAPE HORN (2003 and ongoing) Fire in Leghorn, followed by salvage,
acting for Owners

The PELJESAC (2003 and on going) Grounding in US and extensive
salvage, acting for Owners

The TRICOLOR and KARIBA: (2003 and ongoing) major maritime casualty
and wreck removal in English Channel,  involving jurisdictional and worldwide
limitation issues, acting for Owners of KARIBA
The NAKHODKA : (1997 to 2002) Total loss of laden tanker, leading to major
maritime disaster in Japan. Claim  by the IOPC Fund in excess of £189
million;  involved litigation in both Japan and UK. Along with the ERIKA, the
NAKHODKA is one of the largest oil pollution cases ever dealt with by the
IOPC Fund.  Also raised issues on the international law of the Sea, treaty
obligations,  carriage of goods and marine insurance. Acting for shipowners
The GUDERMES and the ST JACQUES II : [2002] EWHC 2452 collision and
limitation action involving laden tanker in English Channel in April 2001; on
going limitation action. First case in which a claim to limit under the  1976
Limitation Convention is proceeding to trial. Acting for owners of GUDERMES

Todd v Adams: The MARGARETHA MARIA C.A. [2002] 2 Lloyd’s Rep. 293:
Total loss of beam trawler; breach of statutory duty; limitation of liability in
context of contract of service, and joint ventures

The MSC ROSA M [2000] 2 Lloyd’s Rep 399: multi-bill of lading cargo
dispute and limitation action arising out of a near capsize in the Channel,
acting for shipowners.

The VALBRUNA (2003) Tanker Grounding in Algeria and extensive salvage,
acting for shipowners

Cristal Limited Contract (2003) Advising Oil Multi Nationals on CRISTAL run
off claims.

The FREJA SCANDIC [2002] EWHC 79:  letter of indemnity/fraudulent
misrepresentation dispute relating to the non delivery of gas oil in China.

Princesca Oceanica v Merrion Reinsurance (2000 to 2003) Commercial
Court action concerning a series of performance bonds and reinsurance cut
through endorsements; world wide freezing orders; leading to committal and
sequestration of directors’ assets.

~~~~



The Panellists

NIGEL CARDEN
Deputy Chairman, Thomas Miller P&I Ltd

Educated London and Oxford, as philosopher, not lawyer. Poverty led to job with
Thos R Miller & Son in 1981, working with syndicate servicing claims of UK P&I Club
members based in Middle East and Japan. Joined partnership in 1994.

Responsibilities have included UK Club’s business in Japan, Loss Prevention
Director (co-authoring UK Club’s Major Claims Analysis, maintaining quality of Club
membership), Claims Policy Director, with responsibility for Club’s stance on
environmental liability, ISM and ISPS Codes, development of the Club's Rules &
Bye-laws, and various matters relating to the International Group Pooling Agreement.

Served on many International Group sub-committees and working groups, including
those on passenger compensation, and on retentions for passenger illness cover.
Chairman of International Group subcommittees on Ships Standards, and on
Maritime Security.

Director of International Tanker Owners’ Pollution Federation (ITOPF). Member of
Lloyd’s Register General Committee, and various committees of BMLA.

~~~~

GRAHAM BARNES

Founding Director of BankServe Insurance Services Ltd that acts exclusively
for banks on all insurance matters related to asset based financing,
particularly ship financing. BankServe now acts for the majority of the shipping
banks for whom it places over 80% of all MII and MAP business. Established
"First Line", the insurance facility that enabled shipowners to meet the US Oil
Pollution Act 1990 regulations whilst with BankAssure Insurance Services Ltd.

~~~~

IAN GAUNT

Ian Gaunt joined Carnival Corporation as Senior Vice President-International
in May 1999. In this position he has been responsible for the management of
the newbuilding programme of the Carnival Group. The Carnival Group is the
world’s largest cruise company with 78 ships in service and 13 ships under
construction. Carnival Group brands include Carnival Cruise Lines, Costa
Crociere, Holland America Line, Princess Cruises, P&O Cruises and Cunard.

From 1981 to 1999, Ian Gaunt was a partner of Sinclair Roche & Temperley.
In this capacity he acted as legal adviser to Carnival on newbuilding contracts



since 1979. From 1976 to 1979 he was a member of the Office of the
Parliamentary Counsel.

Struan Robertson, Partner
Stephenson Harwood

One, St. Paul’s Churchyard
London EC4M 8SH

Tel:  020 7452 4171
e-mail: struan.robertson@shlegal.com

Struan Robertson is a partner of the international law firm
Stephenson Harwood.  He has practised in the maritime field for more than
thirty years both in the City of London and in the Far East working initially as a
litigator handling both admiralty and commercial cases.  He is Deputy
Chairman of the International Maritime Industries Forum, a member of the
Steering Committee of the London Shipping Law Centre and past chairman of
the City of London Law Society Sub-Committee on Shipping and Aerospace
law. He currently specialises in the fields of sale and purchase, shipbuilding,
finance and cross-border leasing and has had significant involvement with the
tanker industry as a result of some years spent with a leading tanker owner.
He has a particular interest in both the Middle East and the C.I.S. having also
been involved in a substantial amount of sale and purchase, leasing and
financing work relating to tonnage and equipment owned there.
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