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Introduction: 

Arbitration remains a popular and effective dispute resolution mechanism for maritime and commercial 
disputes. In this seminar, chaired by Mr Justice Hamblen, consideration will be given to a number of topical 
issues currently facing parties who choose to arbitrate in London.  The event will also feature an overview 
of the London arbitration scene to be delivered by the President of the LMAA.  
The seminar will be accredited for 2 CPD points.  
 

 The issues for discussion include:  

- A look at the London arbitration scene  

- Multi-tiered dispute resolution agreements  

- Recent cases on challenges under sections 67 & 68 of the Arbitration Act 1996  

- Costs in arbitration – issues arising when costs are incurred in-house   
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Tiered dispute resolution clauses: Is it good to 
say you will talk?

Alexander Sandiforth
Senior Associate

25 March 2015

Topics for consideration

• What is a tiered dispute resolution clause?

• The typical structure of such a clause

• The evolution of the law

• The decision in Emirates Trading v. Prime Mineral Exports

• What to consider if drafting such a clause?

• Issues arising from tiered dispute resolution clauses

• Are tiered dispute resolution clauses desirable?

• The international picture
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What is a tiered dispute resolution clause?

• A generic term for a clause which “obliges” parties to engage in 
steps such as negotiation and/or mediation and/or expert 
determination before commencing legal proceedings.

The typical structure of such a clause

• Increasingly prevalent in modern contracts in some shape or 
form.

• Usually contain three stages:

• Resolve disputes amicably.

• A procedure to be followed in the event of no amicable resolution e.g. a 
mediation.

• A reference to arbitration (or the court).
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The evolution of the law: Walford v. Miles [1992] 2 AC 128 

• Lord Ackner stated at p. 138 [D] – [E]:

“an agreement to negotiate like an agreement to agree is 
unenforceable…because it lacks the necessary certainty…
[T]he concept of a duty to carry on negotiations in good faith is 
inherently repugnant to the adversarial position of the parties 
when involved in negotiations.”

The evolution of the law: Cable & Wireless plc v. IBM UK Ltd.
[2002] 2 CLC 1319 

• The Contract provided:

“The Parties shall attempt in good faith to resolve any dispute or 
claim arising out of or relating to this Agreement or any Local 
Services Agreement promptly through negotiations between the 
respective senior executives of the Parties who have authority to 
settle the same pursuant to Clause 40.

If the matter is not resolved through negotiation, the Parties shall 
attempt in good faith to resolve the dispute or claim through an 
Alternative Dispute Resolution (ADR) procedure as recommended to 
the Parties by the Centre for Dispute Resolution. However, an ADR 
procedure which is being followed shall not prevent any Party or 
Local Party from issuing proceedings.”
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The evolution of the law: Cable & Wireless (continued)

• Colman J stated at p. 1326 [B] (underlining added):

“No doubt, therefore, if in the present case the words of cl. 41.2 had simply 
provided that the parties should ‘attempt in good faith to resolve the dispute 
or claim’, that would not have been enforceable…However, the clause went 
on to prescribe the means by which such attempt should be made, namely 
‘through an (ADR) procedure as recommended to the parties by [CEDR]’.”

and went on to state at [E] (underlining added): 

“…the English courts should nowadays not be astute to accentuate 
uncertainty (and therefore unenforceability) in the field of dispute resolution 
references. There is now available a clearly recognised and well-developed 
process of dispute resolution involving sophisticated mediation techniques 
provided by trained mediators in accordance with procedures designed to 
achieve settlement by the means most suitable for the dispute in question.”

The evolution of the law: Petromec Inc. v. Petroleo Brasileiro 
SA (No.3) [2006] 1 Lloyd’s Rep. 121

• The contract provided: 

“Brasoil agrees to negotiate in good faith with Petromec the 
extra costs referred to [in respect of the upgrade of the 
Vessel].”

• Longmore LJ stated at [121]:

“It would be a strong thing to declare unenforceable a clause 
into which the parties have deliberately and expressly entered.”
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The decision in Emirates Trading LLC v. Prime Mineral 
Exports Pvt. Ltd. [2014] 2 Lloyd’s Rep. 457

• The contract provided:

“…the Parties shall first seek to resolve the dispute or claim by 
friendly discussion. Any party may notify the other Party of its 
desire to enter into consuLTCtion [sic.] to resolve a dispute or 
claim. If no solution can be arrived at in between the Parties for 
a continuous period of 4 (four) weeks then the non-defaulting 
party can invoke the arbitration clause and refer the disputes to 
arbitration.”

The decision in Emirates Trading (continued)

• Teare J held that the clause was enforceable and at [50] – [51] stated 
(underlining added):

“…where commercial parties have agreed a dispute resolution 
clause which purports to prevent them from launching into an 
expensive arbitration without first seeking to resolve their dispute by 
friendly discussions the courts should seek to give effect to the 
parties' bargain. Moreover, there is a public interest in giving effect to 
dispute resolution clauses which require the parties to seek to 
resolve disputes before engaging in arbitration or litigation.

The obligation to seek to resolve disputes by friendly discussions 
must import an obligation to seek to do so in good faith.”
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What to consider if drafting such a clause?

• In Holloway and Holloway v. Chancery Mead Ltd. [2008] 1 All 
ER (Comm) 653 Ramsey J stated:

“the ADR clause must meet at least the following three 
requirements: First, that the process must be sufficiently 
certain in that there should not be the need for an agreement 
at any stage before matters can proceed. Secondly, the 
administrative processes for selecting a party to resolve the 
dispute and to pay that person should also be defined. Thirdly, 
the process or at least a model of the process should be set 
out so that the detail of the process is sufficiently certain.”

What to consider if drafting such a clause (continued)?

• What impact does the decision in Emirates Trading have on 
these requirements?

• Cf. Wah v. Grant Thornton International Ltd. [2013] 1 Lloyd’s 
Rep. 11, Yam Seng Pte v. International Trade Corporation Ltd.
[2013] 1 All ER (Comm) 1321 and Mid Essex Hospital Services 
NHS Trust v. Compass Group UK and Ireland Ltd [2013] BLR 
265:  

“[T]here is no general doctrine of “good faith” in English 
contract law…If the parties wish to impose such a duty [of 
good faith] they must do so expressly” (Jackson LJ at [105]).
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Issues arising from tiered dispute resolution clauses

• Enforceability - the line between “friendly” and “unfriendly” 
discussions.  What does the decision in Emirates Trading tell 
us?

• What happens in the event of (alleged) non-compliance?

• Injunctions?

• Jurisdiction of the tribunal?

• Damages?

• “String” arbitrations?

• Time limits? 

• Error of law and public policy?

Are tiered dispute resolution clauses desirable?

• What do such clauses seek to achieve?

• Do they achieve their objective?

• Is it good to say you will talk?
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The international picture

• Australia, Canada, France, Germany, Singapore, USA.

• Alton Australia Pty Ltd. v. Transfield Pty. Ltd. [1999] NSWSC 996 
(Australia).

• International Research Corp. plc v. Lufthansa Systems Asia Pacific Pte. 
[2013] 1 Lloyd’s Rep. 24 (Singapore).

• Switzerland.

Tiered dispute resolution clauses: Is it good to 
say you will talk?

Alexander Sandiforth

Senior Associate

t: +44 (0)20 3116 3645

e: asandiforth@reedsmith.com
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Agreement to negotiate held to be an 
enforceable condition precedent to 
arbitration 
This Alert looks at “tiered” dispute resolution clauses (i.e. clauses which purport 
to provide for a process to be followed before the dispute can be referred 
to arbitration/litigation). They are commonly found in commercial contracts 
in numerous guises. Some seek to provide for mediation, some for expert 
determination and some for negotiation. We look at the recent Emirates Trading 
Agency LLC v. Prime Mineral Exports Private Ltd. [2014] EWHC 2104 (Comm) case 
under English law. 
 
Whether or not such clauses are enforceable (i.e. whether or not a party can 
ignore the tier(s) and proceed straight to arbitration/litigation) is an issue that 
has been considered by the English courts a number of times in recent years. 
Although invariably a question of construction, it is clear that, provided the 
clause is sufficiently certain, it will be enforceable. For example, in Sulamerica 
Cia Nacional De Seguros S.A. v. Enesa Engenharia S.A. [2012] EWCA Civ 638 a 
clause purportedly providing for mediation “prior to a reference to arbitration”, but 
failing to define the meditation process/a specific mediation provider, lacked this 
certainty and was held not to create an enforceable obligation to mediate.
 
The Emirates Trading case 
In Emirates Trading, the clause in question provided as follows:

“In case of any dispute or claim arising out of or in connection with or under 
this [Contract]…the Parties shall first seek to resolve the dispute or claim 

http://www.reedsmith.com/
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by friendly discussion. Any party may notify the other Party of its desire to 
enter into consuLTCtion [sic] to resolve a dispute or claim. If no solution can 
be arrived at between the Parties for a continuous period of 4 (four) weeks 
then the non-defaulting party can invoke the arbitration clause and refer the 
disputes to arbitration.”

In construing what was meant by the phrase “friendly discussion”, Teare J. held 
that these imported an obligation to seek to resolve the dispute in good faith and 
that such an agreement was not incomplete/too vague to be enforced. Support 
for this conclusion was drawn from the recent decision in Yam Seng Pte Ltd. v. 
International Trade Corp. Ltd. [2013] EWHC 111 (QB) (contract for a licence to 
distribute/supply branded goods held to contain an implied term of good faith in 
its performance having significance in the context of not knowingly providing false 
information on which the other party was likely to rely).

After a review of the authorities, Teare J. held at [63] that he was not bound to 
(emphasis added):

“hold that a dispute resolution clause in an existing and enforceable 
contract which requires the parties to seek to resolve a dispute by friendly 
discussions in good faith and within a limited period of time before the 
dispute may be referred to arbitration is unenforceable.”

Thus the clause was held to be enforceable.1 All that was required was “friendly 
discussion” (which might last for a day or a week). Arbitration could only be 
commenced if no solution could be found for a continuous period of four 
weeks. An argument that the “friendly discussion” had to last “for a continuous 
period of 4 (four) weeks” was rejected.

On the facts it was found that the arbitrators had jurisdiction i.e. friendly 
discussions had taken place, no solution had been found for a continuous period 
of four weeks and, if necessary, such discussions had lasted for four continuous 
weeks.

Practical guidance

•	 The decision serves as the latest warning to parties that if they do wish to 
create an enforceable condition precedent to be satisfied before a dispute can 
be referred to arbitration/litigation they would be well advised to ensure that 
the clause clearly specifies the procedure to be undertaken.  

•	 Even if the clause is unclear, given the relatively basic nature of the clause in 
Emirates Trading, a party looking to arbitrate/litigate a dispute would be well 

http://www.reedsmith.com/
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advised to ensure they take steps to comply with the requirements of any such 
clause to avoid incurring the time/cost of having to rebut arguments that they 
have failed to do so before a tribunal/judge. 

•	 Such “tiered” clauses should be avoided in cases where there are strict 
contractual time limits for commencing court action or arbitration – they make 
the application of the time limits more difficult in practice and are a trap for the 
claimant. 

•	 Close regard should be given to any contractual time bars (where there is a 
tiered clause), to ensure that any “procedure” can be embarked upon and 
completed to give sufficient time to commence arbitration/issue a claim form 
if necessary. Otherwise the intended respondent/defendant may well look to 
exploit the clause to its commercial advantage, or in more extreme cases act 
in what some might describe as “bad faith” (it being recognised in Emirates 
Trading at [52] that “it may well be difficult to establish that a party has not 
sought to resolve a dispute in good faith”).

_______________________________________________________________________ 

1. The reference to “existing and enforceable contract” allowing for the decision of the House of 
Lords in Walford v. Miles [1992] 2 AC 128 (agreement to negotiate held to be unenforceable 
on the basis that it was unworkable and a duty to negotiate in good faith inconsistent with the 
position of the negotiating party) to be distinguished.
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Overview 

 Background 

 When 

 “award” (Brake; ss67-68) 

 Correction to award (Union Marine; s67) 

 How 

 Preliminary issue (X v Y, ss 67-68) 

 What 

 Remedy (Raytheon, s68) 
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Arbitration Act 1996, section 67 
(1) A party to arbitral proceedings may (upon notice to the other parties and to 

the tribunal) apply to the court— 

(a) challenging any award of the arbitral tribunal as to its substantive 

jurisdiction; or 

(b) for an order declaring an award made by the tribunal on the merits to be of 

no effect, in whole or in part, because the tribunal did not have substantive 

jurisdiction. 
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“Substantive jurisdiction” defined in s30 

(a) whether there is a valid arbitration agreement, 

(b) whether the tribunal is properly constituted, and 

(c) what matters have been submitted to arbitration in 

accordance with the arbitration agreement. 
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Arbitration Act 1996, section 68 

 (1) A party to arbitral proceedings may (upon notice to the other 

parties and to the tribunal) apply to the court challenging an award in 

the proceedings on the ground of serious irregularity affecting the 

tribunal, the proceedings or the award. 

 Closed list of “serious irregularities” in s68(2). Applicant must prove 

that the relevant irregularity has caused or will cause substantial 

injustice to the applicant 
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The court may— 

(a) remit the award to the tribunal, in whole or in part, for 

reconsideration, 

(b) set the award aside in whole or in part, or 

(c) declare the award to be of no effect, in whole or in part. 

 

The court shall not exercise its power to set aside or to declare an 

award to be of no effect, in whole or in part, unless it is satisfied that 

it would be inappropriate to remit the matters in question to the 

tribunal for reconsideration. 

 

(s68(3)). 
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Background 

 General policy of judicial non-intervention (s1(c)) 

 S67: Jurisdictional challenge involves complete re-hearing - including new 

evidence. 

 S68 “designed as a long stop, only available in extreme cases where the 

tribunal has gone so wrong in its conduct of the arbitration that justice calls 

out for it to be corrected.” 

 Although s68 is procedural in focus, it is only available as a means of 

challenging an award; further, the requirement of substantial injustice 

involves consideration of the tribunal’s decision. 
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“Award” – Brake v Patley Wood Farm 
LLP 

 

 

 

 

 No statutory definition 

 Brake: peremptory order requiring delivery up of 

documents to expert.  
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“Award” – Brake v Patley Wood Farm 
LLP 

 Held: not an award. 

 Relevant factors 

 Order repeated previous directions 

 Did not determine any substantive rights or liabilities: procedural 

in nature 

 Not a decision to appoint expert – ancillary to that previous 

decision 



www.stonechambers.com 

Corrections – Union Marine Classification v 
Comoros 

 LMAA tribunal omitted to deal with counterclaims 

 Corrected award pursuant to s57/LMAA terms 
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Corrections – Union Marine Classification v 
Comoros 

 

Challenge under s67 to correction dismissed as threshold 

point – remedy lies under s68 because 

 Wording of s30 (definition of substantive jurisdiction) 

 No room for “expansive” interpretation of s30 

 Existence of alternative remedy 
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Procedure: Home Sec v Raytheon 

 Akenhead J: importance of limiting material to 

that which is “really and positively relevant” 
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Procedure: X v Y 

 

 

 Preliminary issues ordered on “exceptional” ss67-68 

application. 

 Trial of preliminary issue would take 5 days (plus 4 

further days) as opposed to 6 weeks; might obviate the 

need to address complex issues of bribery and 

corruption. 

 

 



www.stonechambers.com 

Remedy (s68): Raytheon 

 Failure to deal with issues: tribunal took a “short 

cut”. 
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Remedy (s68): Raytheon 

 Akenhead J ordered setting aside (not remission): 

 Issues were important; failure to deal was very serious. 

 Invidious to require same tribunal to re-try. 

 Evidence could be recycled; costs consequences for attempts to 

re-draw or re-litigate issues lost the first time round. 

 Lapse of time. 
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Introduction 

1. This paper considers four recent decisions on ss 67 and 68 of the 
Arbitration Act 1996. 
 

2. To set the scene: 
a. The 1996 Act states a policy of judicial non-intervention – see in 

particular section 1(c). 
b. A challenge brought under section 67 (lack of jurisdiction) 

involves a complete re-hearing1, and the parties may adduce new 
evidence that was not before the tribunal2. 

c. Section 68 challenges are intended to be “exceptional” 3.  
d. Section 68 is concerned with procedure, not the correctness of the 

award. However, the remedy is only available as a means of 
challenging an award – the court has no freestanding jurisdiction 
to control arbitral procedure. Furthermore, the statutory 
requirement of establishing substantial injustice generally 
involves some consideration of final result:  “Section 68 is 
concerned with the fairness of the process but the ultimate 
question is one of substantial justice.”4  
 

3. Against that background, this paper outlines guidance from recent cases 
on the following aspects of ss 67-68 challenges: 

a. When: in what circumstances can a party use ss 67-68 to 
challenge decisions of arbitrators? Or, put another way, which 
decisions fall within the scope of these provisions? 

b. How:  What does recent case law have to say about the procedure 
to be adopted on section 67/68 applications? 

c. What: What remedies are likely to be granted? 

                                                        
1 Dallah Real Estate & Tourism Holding Company v Ministry of Religious Affairs of 
the Government of Pakistan [2010] UKSC 46 
2 see, eg, Central Trading & Exports Ltd v Fioralba Shipping Company [2014] 
EWHC 2397 (Comm) 
3 see, eg, DAC Report para 280 
4 per Cooke J, Konkola Copper Mines v U&M Mining Zambia Ltd [2014] EWHC 
2374, §19.  
 



 
When: what is an “award” for the purposes of ss 67-68? 
Peremptory orders: Brake v Patley Wood Farm LLP5 
 

4. The ss67-68 remedies are available only in respect of “awards”. There is 
no statutory definition of “award”. The courts have considered what an 
award is and have, in general terms, drawn a distinction between awards 
and purely procedural orders. See, eg, 

a. The Smaro6  
b. Wilson v Emmott7  

 
5. In Brake, the court held that a peremptory order was not an “award” for 

the purposes of sections 67 and 68. An LCIA tribunal had made an award 
dissolving a partnership and had then appointed an expert, SC, to conduct 
the dissolution account. He subsequently made a peremptory order 
requiring delivery up of documents and information to SC8. In the 
meantime, an accountant was appointed as an arbitrator pursuant to a 
separate provision of the partnership agreement, to determine an 
accounting dispute.  The claimant argued that the appointment of SC, and 
the delivery up of documents pursuant to the peremptory order, would 
usurp and undermine the role of the accountant arbitrator. 
  

6. Here, the challenge was mounted only in respect of the peremptory order.  
The court held that the order was a procedural order, not an “award” and 
therefore fell outside the scope of ss67-68. In so holding, the court noted 
that 

a. There could be no doubt that the tribunal had jurisdiction to order 
the appointment of SC. 

b. The peremptory order did not determine any substantive rights or 
liabilities, but was procedural in nature; furthermore, it repeated 
previous directions and requests in correspondence. 
 

7. The case illustrates that 
a. There is no clear definition of award – it is a matter of impression, 

involving the court assessing on which side of the line 
(determination of substantive rights or procedural mechanism) an 
order or direction falls. Put another way – how would a reasonable 
recipient view the decision? 

b. It appears to have been common ground that the appointment of 
SC could properly take the form of an award (and as such would 
properly be subject to ss67-68 challenge)9 – is the distinction 
between this decision, and the subsequent requirement to deliver 
up documents, a clear one? 

                                                        
5 [2014] EWHC 4192 (Ch) 
6 [1998] EWHC 1206 (Comm) 
7 [2008] EWHC 2684 (Comm) 
8 pursuant to LCIA Rule 21.1(a) (1998 rules); Arbitration Act 1996 s37. 
9 §17 



 
When: corrections to awards  
Union Marine Classification Services v Government of the Union of Comoros10  

8. A more recent decision has confirmed that the proper avenue of challenge 
to an amendment or correction to an award lies under section 68 of the 
1996 Act, not section 67.   This conclusion reflects the more general 
distinction between 

a. The tribunal acting without substantive jurisdiction (s67) 
b. The tribunal exceeding its powers other than by exceeding its 

substantive jurisdiction (s68(2)(b)).  
 

9. In Union Marine, an LMAA award was corrected pursuant to paragraph 25 
of the LMAA terms and/or s57(3) of the 1996 Act.  Despite the fact that 
the award stated that the respondent government’s counterclaims “all 
fail”, the tribunal had, in fact, omitted to deal with certain aspects, and 
rectified this by means of a further amended award. 

 
10. The respondent challenged the amended award pursuant to section 67, 

arguing that the original LMAA award was final and binding on the 
parties, and that it had dealt with and disposed of the counterclaims. It 
argued that the arbitrator was functus upon making that original award, 
and that there was now no jurisdiction to amend or change his award. It 
followed, in the respondent’s submission, that the amended award was a 
nullity. 

 
11. The claimant raised a preliminary threshold point. Relying on previous 

authority11it argued that section 67 of the Act was limited to challenges 
based on lack of “substantive jurisdiction”. Substantive jurisdiction was 
defined in section 30 as relating to three specific matters: whether there 
is a valid arbitration agreement, whether the tribunal is properly 
constituted, and what matters have been submitted to arbitration in 
accordance with the arbitration agreement, None of those issues were in 
issue on the current application.  

 
12. Eder J accepted the threshold objection. because: 

 
a. It was more consistent with the ordinary meaning of the language 

of section 30(1)(c). It was common ground that the matters 
addressed in the amended award had been referred to arbitration. 

b. Contrary to the respondent’s submission, and to the suggestion in 
Flannery & Merkin12, it would not be right to adopt an “expansive” 
interpretation of section 30. On the contrary – such an approach 

                                                        
10 [2015] EWHC 508 (Comm) 
11 CNH Global v PGN Logistics Ltd [2009] 1 CLC 807; Lesotho Highlands 
Development Authority v Impregilo SpA [2006] 1 AC 221 (affirming the approach 
of the first instance judge, Morison J). 
12 Arbitration Act 1996, 5th ed 



would be inconsistent with the general principle of non-
intervention encapsulated in section 1 of the Act,  

c. This conclusion did not involve any unfairness. There was an 
available remedy under section 68. 
 

13. He went on to refuse a late application to extend time for an alternative 
s68 application, but indicated that, in any event, he would have rejected 
any challenge on the merits. Although the wording of some parts of the 
award (described by Eder J as “problematic”) might suggest that the 
arbitrator had intended to deal with all aspects of the counterclaim, this 
was not a case where the tribunal had had “second thoughts” or had 
decided to evaluate the evidence differently.  This was a case where the 
arbitrator had made a slip or omission, which he was entitled to correct 
under s57 of the Act. 
 

14. The case confirms that 
 

a. As previously held, the correct route for a challenge to an award 
correction is via s68, not s67. This reflects the distinction between 
acting without jurisdiction and acting outside the scope of 
procedural power.  

b. The court will take a broad approach to the question of whether 
the tribunal has changed its mind or corrected a slip. Although the 
wording of the original award might, on its face, have suggested 
that the tribunal intended to deal with all the counterclaims. 

 
How: procedure 

15. There is scope for considerable evidence and submissions on a ss67/68 
challenge. In Secretary of State for the Home Dept v Raytheon Systems Ltd, 
Akenhead J indicated that parties should limit the material put before the 
court to “what is really and positively relevant, particularly where the 
parties are before a specialist court which has specific experience of the 
type of contract with which the application is concerned”13. In that case, 
the court was provided with 3,400 pages of documentation and 42 
authorities. The prose parts of the witness statements ran to 137 pages 
and the skeleton arguments to 155 pages. 
 

16. In X v Y14 , the court ordered the trial of preliminary issues in proceedings 
brought to challenge an award under ss67/68.  Determination of the 
challenge was likely to take around six weeks, whereas the preliminary 
issues would take only around 5 days to determine. If the applicants won 
on the preliminary issues, then the remaining issues would take only 4 
further days to determine, and there would be no need for the court to 
address substantial issues relating to bribery and corruption.. It was true 
that, if the applicants lost the preliminary issues, the overall costs would 

                                                        
13 2014 judgment §4 
14 [2015] EWHC 395 (Comm) 



be higher – but the extra expense was, in the circumstances of the cast, 
relatively modest. 

 
17. It is clear from the judgment that an applicant’s entitlement to a “full 

judicial determination on evidence of an issue of jurisdiction before the 
English court”15 does not preclude the court from managing the case 
efficiently. 

 
18. Both decisions emphasise the need to keep costs under control. 

(However, it would be a mistake to assume that the courts are swamped 
with lengthy ss67/68 challenges.16) 
 

What remedy is available from the court upon a successful challenge? 
Secretary of State for the Home Dept v Raytheon Systems Ltd17 

19. This issue arises in connection with s68. S68(3) provides that where a 
serious irregularity is established, the court may remit the award in 
whole or in part to the tribunal, set the award aside in whole or in part, or 
declare the award to be of no effect, in whole or in part. The section 
provides, further, that 

“The court shall not exercise its power to set aside or to declare an 
award to be of no effect, in whole or in part, unless it is satisfied 
that it would be inappropriate to remit the matters in question to 
the tribunal for reconsideration”. 

 
20. There are very few cases in which the court has decided to set aside 

rather than to remit following a successful section 68 application. One 
recent example is found in the Raytheon case. 
 

21. In Raytheon, Akenhead J found that an arbitral tribunal appointed to 
determine disputes relating to the e-Borders IT systems had failed to deal 
with all the issues that were put to it, within the meaning of section 
68(2)(d), and that this had caused substantial injustice. The arbitration 
involved extensive pleadings, witness statements, expert reports and 
written submissions18. The evidence had been heard in 4 x 10 day 
tranches between October 2012 and February 2013, with final speeches 
over two days in April 2013. It then took a further 16 months before the 
partial final award (running to 267 pages with Annexes) was produced in 
August 2014.  

 

                                                        
15 Dallah Real Estate & Tourism Holding Company v Ministry of Religious Affairs of 
the Govt of Pakistan [2011] 1 AC 763, per Lord Mance §26. 
16 See Eder J’s talk to the Mauritius International Arbitration Conference, 
December 2014. He estimated that from 2012-2014 there were (i) 18 s67 
challenges of which 6 were allowed; (ii) 22 s68 challenges, of which 3 were 
allowed. 
17 [2014] EWHC 4375 (TCC), [2015] EWHC 311 (TCC) 
18 2014 judgment §10 



22. The claimant’s application relied upon five issues that were said not to 
have been dealt with: of these, Akenhead J found that two were 
established. 

 
23. In a separate judgment, the judge considered the appropriate remedy.  He 

concluded that the appropriate course was to set the award aside, 
because: 

a. The issues that the tribunal failed to deal with were “important 
and indeed critical” that could have affected the end result of the 
arbitration. The irregularity in failing to deal with them was 
“towards the more serious end of the spectrum of seriousness”.  A 
fair minded and informed observer might conclude that the 
tribunal, in failing to deal with the issues, was seeking some sort of 
short cut.  Although there was no authority on point, the more 
serious the irregularity, the more likely the court will be to 
consider setting aside. 

b. It would be invidious to require the existing tribunal to re-
determine the issues, because they would be subject to 
undesirable tensions and pressures. If they reached the same 
conclusion, that might lead to the appearance of justice not being 
done. 

c. Although the whole of the case would have to be re-heard, the 
judge did not anticipate any significant re-drawing of the issues. 
He indicated that any party that sought to re-arbitrate issues on 
which it had lost originally should expect costs consequences if it 
had a second bite at the cherry and still lost. 

d. Much of the factual and expert evidence from the first arbitration 
could be re-deployed at the second.  It was most unlikely that there 
would need to be a further 42 day hearing. 

e. The lapse of time since the original hearing meant that it was 
unlikely that the original tribunal could have any significant recall 
of the evidence or issues.  
 

24. Some interesting aspects of the judgment: 
a. Akenhead J appears to have been influenced by the somewhat dim 

view he took of the tribunal’s general approach to the case. 
Although not relevant to the outcome, it was noted that some of 
the tribunal’s conclusions of law appeared to be wrong.19. 

b. He tied the strength of the application (in terms of the seriousness 
of the irregularity) to the remedy – in his view, the more serious 
the irregularity, the more likely the court is to set the award aside. 
However:  

i. That will not always necessarily follow, particularly under 
the other heads of irregularity specified in section 68. 

ii. It is not entirely clear from the judgment what is meant by 
“seriousness”. At para 16, he appears to assume that the 
significance of the issues that were not addressed 

                                                        
19 See, eg, 2014 §§42, 47-48, 55-56, 58 



(“important and indeed critical issues”) rendered the 
irregularity more serious. Later in the judgment it is the 
conduct of the tribunal generally, in seeking to take a “short 
cut” that is said to render the failure more serious. 

c. Although the claimants succeeded on only two issues (one liability, 
one quantum), the entire award was set aside because it was not 
possible to say that the tribunal would not have reached a differing 
conclusion overall had it addressed these two issues20. 
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RECOVERY OF IN-HOUSE COSTS 

Incurred by 

 staff employed by a party – e.g.  
management time? 

 in-house lawyers employed by a party? 

 in-house lawyers employed by a party’s  
P&I Club? 

 

 



1. RECOVERY OF IN-HOUSE STAFF  
 COSTS 

 Generally time spent by in-house staff is not 
recoverable as costs 

 Exceptions 

 Party using its own expert 

 Recovery as litigant in person  

 Costs as damages  

 

 

 



IN-HOUSE STAFF COSTS AS DAMAGES? 
 

 Tate & Lyle v GLC [1982] 1 WLR 149 

 Aerospace v Thames Water [2007] EWCA Civ 3 

 

 

 



IS ARBITRATION DIFFERENT? 

 A party can use non-lawyers to conduct an arbitration  

 Arbitrators can award costs as they see fit (ss36 & 63 of 1996 
Act) 

 Fees of external claims consultants recoverable as COSTS of 
arbitration  Piper Double Glazing Ltd v DC Contracts [1994] 1 
All ER 118   

 Query in-house claims manager 

 

 

 

 

 



2. COSTS OF IN-HOUSE LAWYERS 

 Recovery by party employing lawyer well established  

 Re Eastwood [1975] Ch 112: assess costs in same way 
as if an independent solicitor instructed 

 Hourly rates?  

 London Arbitration 13/96 – tribunal assessed cost of 
in-house lawyer, not feasible for larger department 

 



 
3. COSTS INCURRED BY A SOLICITOR 
EMPLOYED BY A PARTY’S P & I CLUB 

 Where the member of a P & I Club has a 
dispute and uses in-house lawyers 
employed by the P & I Club, what 
recovery of costs can be made?  

 

 



PRACTICE IN THE MARKET 

 Some clubs - NEPIA & Nordisk seek recovery 
and have drafted rules for recovery 

 Other clubs – do not claim in-house costs, but 
do claim for external solicitors/counsel 

 Awards go both ways 

 



THE LAW: THE INDEMNITY PRINCIPLE 
 

 The indemnity principle: a paying party 
should not be ordered to pay a receiving party 
more costs than the receiving party is itself 
liable to pay. 

 Costs are “not imposed as a punishment…nor 
given as a bonus”  Harold v Smith (1860) 

 

 



 
 
 
 

 Indemnity Principle probably applies 
equally to arbitration as litigation 

 Costs of the arbitration are “legal or 
other costs of the parties” (s59(1)). 

 

 
 

 



 
 
 
 
APPLYING THE INDEMNITY 
PRINCIPLE TO FUNDERS 

 Adams v London Improved Motor Coach Builders 
[1921] 1KB 495 

 Burden is on paying party to establish an 
agreement that under no circumstances would 
member be liable to pay fees.   

 Residual liability is sufficient to satisfy Indemnity 
Principle. 

 

 



SOLICITORS INSTRUCTED BY 
INSURERS  

 Ghadami v Lyon Cole [2010] 6 Costs LR 903 
 

 

 



AWARDS RELATING TO IN-HOUSE 
LAWYERS EMPLOYED BY P & I CLUBS 

 London Arbitration LMLN 20/06 –NEPIA rules 

 2010 award  Nordisk Medlemsblad No.571 

 Some tribunals refuse costs on grounds of indemnity 
principle 

 Absence of court authority 
 

 



CONCLUSIONS 

 Recovery for staff time of non-lawyers is limited. 

 Where party uses its own in-house lawyers recovery of 
costs is straightforward. 

 Where a P & I Club instructs external lawyers for its 
member recovery is straightforward.   

 Where a P & I Club uses its own in-house lawyers: some 
uncertainty due to different application of Indemnity 
Principle  
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COSTS IN ARBITRATION  
RECOVERY OF IN-HOUSE COSTS  

 
Clare Ambrose, 20 Essex Street 
LSLC Seminar, 25 March 2015 

 
RECOVERY OF COSTS OF : 

I Staff employed by a party – e.g. management time 

II In-house lawyers employed by a party 

III In-house lawyers employed by a party’s P & I Club  

  

I RECOVERY OF IN-HOUSE STAFF COSTS (non-lawyers) 

 Generally time spent by in-house staff is not a recoverable cost. 

 Exceptions 

 Party using its own expert (Re Nossen’s Patent [1969] 1 WLR 

638) 

 Recovery as litigant in person  

 Costs as damages  

Tate & Lyle v GLC [1982] 1 WLR 149 

Aeropsace v Thames Water [2007] EWCA Civ 3 

- Limited remedy.  Cases involve claims in tort.  Cost of staff 

time will usually be too remote to be recoverable as damages 

in contract Papera Traders C v Hyundai Merchant Marine [2002] 

2 Lloyd’s Rep. 693. 

- Also necessary to demonstrate that staff significantly 

diverted from their ordinary activity. 

 Is arbitration different? 

- A party can use non-lawyers to conduct an arbitration  (s36 

of 1996 Act). 

- Arbitrators can award costs as they see fit (s63 of 1996 Act). 

http://www.20essexst.com/
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- Fees of external claims consultants recoverable as costs of 

arbitration  Piper Double Glazing Ltd v DC Contracts [1994] 1 

All ER 118. 

- Query in-house claims manager. 

 

II COSTS OF IN-HOUSE LAWYERS 

 Recovery well established in principle. 

 Re Eastwood [1975] Ch 112: appropriate method is to assess 

costs in same way as if an independent solicitor instructed, 

and assume that this will not infringe indemnity principle.  

 Hourly rates – White Book rates, in-house tariffs.  

 London Arbitration 13/96 – tribunal assessed cost of in-

house lawyer, not feasible for larger department. 

 

II  COSTS OF A SOLICITOR EMPLOYED BY A PARTY’S P & I 

CLUB 

 NEPIA & Nordisk seek recovery of in-house lawyers. 

 Other English FD & D Clubs – UK Defence Club, Britannia – 

do not generally claim for in-house lawyers, but do claim 

for external solicitors/counsel. 

 Awards on recovery for these in-house lawyers go both 

ways. 

 

NEPIA FD & D Rules 

“26.2 …Where legal steps or other proceedings have been, are, or will be 

undertaken on behalf of the Member by lawyers employed by the Association the 

Directors may, at any time and in their entire discretion, whether prospectively or 

retrospectively, require the Member to pay for such legal services (whenever such 

services have been, are or will be rendered) and the Member shall be under a 

liability to the Association in respect of the same.  The amount payable shall be 

determined by the Managers of the Association at the conclusion of the legal steps 

or other proceedings. If any difference of dispute shall arise between the Member 

and the Association as to the reasonableness of the amount payable as determined 

by the Managers, such difference or dispute shall, in the first instance, be referred 
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to an independent legal costs draughtsman to be appointed by the Association 

who will rule upon such dispute or difference.” 

 

NORDISK Statutes section 6.2 

 

“6.2 …All costs and expenses, including work performed by Nordisk Legal 

Services, shall be for the member’s account. 

 

6.3. When the facts of a case are sufficiently known, the matter shall be put 

before the Board which will decide to what extent the Association will 

indemnify the member against the costs of the case.” 

 

 

THE INDEMNITY PRINCIPLE 

 The Indemnity Principle: a paying party should not be ordered to 

pay a receiving party more costs than the receiving party is itself 

liable to pay. 

 Costs are “not imposed as a punishment…nor given as a bonus”  

Harold v Smith (1860). 

 Policy rationale: as a safeguard. 

 Modern status of indemnity principle – Jackson recommended 

abrogation. 

 

*Jackson Final Report, paragraph 55: 

“2.6 Work by in-house lawyers. 

The managers of a P&I Club offering Freight, Defence and Demurrage (“FD&D”) 

insurance cover submit that the indemnity principle operates to their members’ 

detriment. This is because their members have access to the assistance of in-house 

lawyers of the FD&D department in return for their annual membership 

subscription. However, despite successfully pursuing or defending a claim, their 

members may face difficulties in recovering costs in respect of the work done by those 

lawyers. Nevertheless, those same members remain at risk of adverse costs in cases 

which they lose. The managers believe that this unequal positioning of the parties is 

unjust.” 

 

APPLYING THE INDEMNITY PRINCIPLE TO FUNDERS 
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 Adams v London Improved Motor Coach Builders [1921] 1KB 495, 

union instructed solicitors for plaintiff member. 

 Court of Appeal held that the burden is on the paying party to 

establish an agreement that under no circumstances would the 

member be liable to pay fees.  Residual liability is sufficient to 

satisfy the Indemnity Principle. 

 R v Miller [1983] – employer paid solicitors’ fees. 

 Lewis v Averay [1973] AA paid defendant’s fees.  

 

INSURERS INSTRUCTING SOLICITORS  

 Ghadami v Lyon Cole [2010] 6 Costs LR 903 

 Solicitors instructed by party’s professional insurers  

 Court of Appeal adopts same approach as in Adams  

 Court did want disclosure of insurance policy  

 Query approach if solicitors had been employed by insurers, 

court unlikely to draw a distinction.  

   

DOES INDEMNITY PRINCIPLE APPLY IN ARBITRATION? 

 Solicitors Act 1974 covers solicitors acting in arbitration. 

 Costs of the arbitration are “legal or other costs of the parties” 

(s59(1)). 

 Indemnity Principle probably applies equally to arbitration as 

litigation. 

 

AWARDS RELATING TO IN-HOUSE LAWYERS EMPLOYED BY 

CLUBS 

 London Arbitration 20/06 –NEPIA rules 

 2010 award on Nordisk rules by “distinguished QC” Nordisk  

Medlemsblad No.571 

 Unpublished awards 

 Absence of court authority 
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CONCLUSIONS 

 Recovery for staff time of non-lawyers is limited. 

 Where party uses its own in-house lawyers recovery of costs is 

straightforward. 

 Where a P & I Club instructs external lawyers for its member 

recovery is straightforward.   

 Where a P & I Club uses its own in-house lawyers: some 

uncertainty due to different club approaches and different 

applications of the indemnity principle. 

 

CLARE AMBROSE 
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25.3.2014 
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Technical services agreements

In addition to being a Fellow of the Chartered Institute of Arbitrators, she is a Member of the London Court of 

International Arbitration; the London Maritime Arbitrators' Association (Supporting Member), and a Panel 

Arbitrator for the Singapore Chamber of Maritime Arbitration. Her book, ?London Maritime Arbitration?, was 

published in its third edition in 2009 and she widely lectures on arbitration issues. 

She was appointed junior counsel to the Crown (B panel) in 2008 and has worked on a number of cases for the 

UK Government including general commercial cases and also high value claims relating to VAT fraud.



Specialisations: 

Banking

Insurance and reinsurance

Professional negligence

Shipping

Commodities

Oil and Gas

Carriage of Goods

Arbitration

Revenue

Principal Cases: 

Arbitration

MRI Trading AG v Erdenet Mining Corp LLC [2013] EWHC Civ 156

MRI Trading AG v Erdenet Mining Corp LLC [2012] EWHC 1988 (Comm)

Louis Dreyfus Commodities Kenya Ltd V Bolster Shipping Co Ltd (The "GiorgisCarras ") [2011] 1 Lloyd's 

Rep.455 - Anti-suit injunction - bills of lading - arbitration clause

Koch Shipping Co v Richards Butler [2002] 2 All ER (Comm) 957 (solicitors' duties of confidentiality, conflict of 

interest);

Fletamentos Maritimos v Effjohn [1997] 2 Lloyd's Rep 302 (arbitrators and bias);

The Voltaz [1997] 1 Lloyd's Rep 35 (arbitration clauses and time bars).

Banking

Czarnikow-Rionda Sugar Trading Inc v Standard Bank London [1999] 2 Lloyd's Rep 187 (letters of Credit, pre-

trial injunction).

Charities

Attorney General v Trustees of the British Museum [2005] Ch 397 (power of British Museum to make restitution 

on moral grounds).

Commodities

MRI Trading AG v Erdenet Mining Corp LLC [2013] EWHC Civ 156

MRI Trading AG v Erdenet Mining Corp LLC [2012] EWHC 1988 (Comm)

Louis Dreyfus Trading v Reliance Trading [2004] 2 Lloyd's Rep 243 (Sale of Goods, damages);

http://www.20essexst.com/case/mri-trading-ag-v-erdenet-mining-corp-llc-0
http://www.20essexst.com/case/mri-trading-ag-v-erdenet-mining-corp-llc
http://www.20essexst.com/case/mri-trading-ag-v-erdenet-mining-corp-llc-0
http://www.20essexst.com/case/mri-trading-ag-v-erdenet-mining-corp-llc


Bem Dis a Turk Ticaret v International Agri Trade Co Ltd [1998] 1 Lloyd's Rep 416 (sale of goods, GAFTA 

default clause).

Conflict of Laws

Louis Dreyfus Commodities Kenya Ltd V Bolster Shipping Co Ltd (The "Giorgis Carras ") [2011] 1 Lloyd's 

Rep.455 - Anti-suit injunction - bills of lading - arbitration clause

Bouygues Offshore SA v Caspian Shipping Co (No.2) and (No.3) [1997] 2 Lloyd's Rep 485 and [1997] 2 Lloyd's Rep 

493, [1998] 2 Lloyd's Rep.461 (anti-suit injunctions, jurisdiction clauses and himalaya clauses, service of third party notices out 

of the jurisdiction);

Ultisol Transport Co v Bouygues Offshore SA (No.1) and (No.5) [1996] 2 Lloyd's Rep 140 and [1997 2 Lloyd's Rep 

533, (anti-suit injunctions, jurisdiction clauses).

Shipping/Admiralty

Louis Dreyfus Commodities Kenya Ltd V Bolster Shipping Co Ltd (The "Giorgis Carras ") [2011] 1 Lloyd's 

Rep.455 - Anti-suit injunction - bills of lading - arbitration clause

Glencore Grain Ltd v Flacker Shipping Inc, The Mass Glory [2002] 2 Lloyd's Rep 144 (voyage charter, 

commencement of laytime);

Whistler v Kawasaki Kisen Kaisha Ltd,The Hill Harmony [1998] 2 Lloyd's Rep 367 (employment and navigation of 

a ship under time charterparties);

The Yuta Bondarovskaya [1998] 2 Lloyd's Rep. 357 (time charterers' authority to contract on behalf of owners).

EU/Public Law

Headshore Holdings Ltd v HMRC; Warefine Solutions Ltd v HMRC; Rigcharm Ltd v HMRC - Appeals before 

the First Tier Tax Tribunal regarding Missing Trader Intra Community VAT fraud.

Arbitration Appointments LCIA

Numerous appointments under contracts for sale of oil, coal, steel and other metals and metal ores (acting as party 

appointed tribunal member, and also as LCIA appointed tribunal member, sole arbitrator or tribunal chairman)

Party-appointed tribunal member: dispute between parties to a long term supply contract for cocoa and coffee beans from 

Cote d?Ivoire

LCIA appointed tribunal member under share sale agreement for shares in a Russian energy company



Sole arbitrator appointed by LCIA under services agreement for ship management and investment advice

Sole arbitrator appointed by LCIA under contract for design and supply of a chemical plant constructed in the UAE.

Sole arbitrator appointed by LCIA under contract for an opera singer to give a televised concert

Arbitration Appointments ICC

ICC appointed tribunal chairman under services agreement for oil and gas plants in Libya

Party nominated tribunal member under contract for sale of coal

LMAA arbitration appointments

Numerous appointments under charterparties, bills of lading and contracts of affreightment (acting usually as party appointed 

tribunal member or as third arbitrator).

Party appointed tribunal member in dispute between a European yard and the buyer involving a $20 million luxury motor 

yacht

Arbitration appointments/ Ad hoc and other institutions

Several appointments arising out of international sales, including sales of oil, coal, cement and steel

Sole arbitrator in dispute between surveyor and client involving allegations of professional negligence

Tribunal chairman in dispute under distribution agreement between Russian pharmaceutical company and English 

manufacturer

Tribunal chairman in ?40 million claim under a shipbuilding contract to build a vessel for a Scandinavian buyer

Party appointed arbitrator under DIFC/LCIA rules under contract for sale of galvanised steel

Party appointed arbitrator under DIAC rules under contract for building of semi-submersible rigs for Dubai state entity

Education and Career: 

Following school Clare spent a year at the Université François Rabelais in Tours, becoming fluent in French. She went on to 

obtain a first class degree in Jurisprudence at Oxford (Somerville College, scholar) and also a first class LLM at Cambridge 

(Queens' College, Foundation scholar) before being called to the Bar in 1992.

Publications: 

London Maritime Arbitration (3rd Edition, Informa, 2009, co-written with Karen Maxwell and Angharad Parry).

Articles include:



"Arbitration Review 2008" LMCLQ Maritime and Commercial Law Yearbook 2009

"Arbitration Review 2007" LMCLQ Maritime and Commercial Law Yearbook 2008

"Force Majeure in International Contracts" [2003] Business Law International 234

"Arbitration and the Free Movement of Judgments" [2003] vol 19 Arbitration International 3

"Can Anti-suit Injunctions Survive European Community Law" [2003] 52 ICLQ 401

"When can a third party enforce an arbitration clause?" [2001] JBL 415.

"English Arbitration Law 2000" [2001] LMCLQ 476

"Arbitration and the Human Rights Act" [2000] LMCLQ 468

Appointments and Society Memberships: 

Fellow of the Chartered Institute of Arbitrators

Co-founder of the LCIA Young International Arbitration Group

LMAA Supporting Member

LCLCBA

COMBAR

SCMA panel member

Lectures and Teaching: 

Between 1999 and 2002 she was senior tutor in law at Somerville College in Oxford and lectured in International Trade for 

the Law Faculty of Oxford University. She continued to give lectures for Oxford University until 2005. In 2002 she was a 

visiting fellow at the European University Institute in Florence, when she published articles on anti-suit injunctions and the 

application of European Community jurisdictional rules to arbitration. Clare now frequently gives talks and seminars, mainly 

in the area of arbitration.

Quotes: 

"A frequent arbitrator in commodities cases, who excels in oil and gas disputes." (Legal 500 2014, Commodities)

?very responsive and user-friendly' (Legal 500 2013, Commodities)

"...the ?very effective' Clare Ambrose has ?an excellent tactical sense'" (Legal 500 2012, Commodities)

"Clare Ambrose is 'very able, gets into the detail of disputes and is very pleasant'." (Legal 500 2011, Commodities)
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