
  
 
 
 
 
 
 

 

FACULTY OF LAWS ~ UNIVERSITY COLLEGE LONDON 

3 TAVITON STREET ~ LONDON ~ WC1H OBT 

OFFICE TEL/FAX: 020 7679 1512 ~ E-mail: shipping @ucl.ac.uk 

Directors’ Tel/Fax: 020 7679 1434 ~ Director’s E-mail: a.sheppard@ucl.ac.uk 

Web-site: www.london-shipping-law.com 
 

LS  LC 

 
 

THE LONDON SHIPPING LAW 

CENTRE 
Forum for Shipping, Insurance, Trade and Maritime Safety 

 
 
 
 
 
 
 
 

FUNDING LITIGATION 
 

 

 

 

Chairman:   
Ioannis Alexopoulos – DLA Piper UK 

 

Panellists: 

Susan Dunn – Harbour Litigation Funding Ltd  
Robert Marven - 39 Essex Street  

James Popperwell - Addleshaw Goddard LLP 
  

 

Wednesday 18th March 2009 

 

 DLA Piper, 3 Noble Street, London, EC2 

 
 



Key issues to be discussed: 

• What are the funding options for litigants (CFAs, After the 
Event insurance and Third Party Funding)? 

• Champerty and maintenance – is it consigned to history? 
• What have been the legal and policy developments in 

funding? 

• What are the liabilities of third parties who fund litigation? 
• Who are the funders in the market and what are their 

criteria for funding 

• How do funders carry out their risk assessment before they 
decide to fund a case? 

• What should those representing clients seeking funding of 
any type be watching out for? 

• Are funders regulated and if so in what way?  
• What impact has the current economic crisis had on 

litigation funders? 
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Third Party Funding -
Where are we now?

Susan Dunn
Harbour Litigation Funding Ltd

Third Party Funding - how does it 
work?

• Typically covers all (or that proportion required to be 
covered) costs of the litigation in return for a percentage of 
the proceeds (25-50%) or multiple of funding provided. 
That % is not recoverable from the defendant, so comes 
out of funded party’s damages

– What types of cases? Typically anything which has a 
damages outcome – but increasingly can involve a 
non-money outcome depending on who is providing 
the funding

– Cases must pass four key criteria
– Merits, costs, enforceability, capability of lawyers 

proposed to run the case must be evident
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What is a funder looking for in a 
case?

– Minimum claim value of £350,000 – difficult to make 
cases work below that level 

– Counsel’s opinion, if required, may be paid for by the 
funder

– Tracing information about the defendants asset 
position will be required and may be paid for by the 
funder

– Costs profile in order to determine the proportionality of 
costs to claim value, is always required

– Rule of 4x costs to % of claim value recoverable by 
funder

Reasons for not funding cases

• Failure to identify if defendant has the money

• Focus on liability rather than quantum

• Client has unrealistic view of what the terms 
should be

• Difficulties of establishing orders of priority 
between funder, insurer and conditional fee 
element of the claim

• Completely unrealistic costs estimates

• No demonstrable experience in the area

• View of the merits just plain wrong

• Economics do not work

• Pure loss of profit claims
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What is the contractual set up?

– Client instructs the solicitors – the funder does not (or 
should not) run the cases in-house – may be a CFA –
depends on adverse costs insurance position

– Funder may either pay for after the event insurance, 
(the premium being recoverable under s51 of the 
Access to Justice Act in the UK) or provide security by 
way of payment into court, where that is required in a 
given jurisdiction – not required in many

– It oversees the case but other than that the client 
solicitor relationship is the same

– Returns agreed percentage of proceeds to client

Who are the funders?

• Harbour (international)

• Allianz (UK and Germany)

• IMLF (UK)

• Context Capital (US)

• Juridica (US/UK)

• Redress (UK)

• Therium (UK)
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Impact of economic slump

• Huge increase in demand for funding – far 
outstrips capital available

• Have been seeing financial services claims 
throughout 2008/2009

• Not yet any which I want to fund, quantification of 
losses and causation too uncertain

• A lot of people looking for someone to blame after 
the event – the apocryphal GS story

• Too much emphasis on potential liability and not 
enough on valuation

• Enforceability now an even greater risk than 
before.

• Who is a good credit risk now?

Regulation – where are?

• FSA not currently interested

• Voluntary code of conduct – awaiting 
next round of discussion

• What should we be regulating or 
developing a code for?

• At present education and certainty 
about the viability of the funder are 
the two key themes 
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The future for Funders & Mediation

• Competition actions, class actions, patent actions, really any piece of 
litigation which leads to a damages award

• Greater use by solvent claimants – buying certainty of at least costs 
outcome - appealing to the FD of a company   

• Important role to be played for clients in the management and input in 
commissioning legal services – they get money and expertise 

• Outcome of the CJC working party on contingency fees – what impact if 
any will that have?

• Regulation – the voluntary code of conduct currently under discussion 
between funders and the CJC

• Should lead to more dynamic relationship between client and their 
lawyers and thereby greater use of mediation

Questions?

Email: susan.dunn@harbourlitigationfunding.com

Tel No: 0207 851 0647 and 07967 565410
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THIRD PARTY FUNDING – LEGAL ASPECTS 
 

by 
 

Jeremy Morgan QC, Robert Marven, 39 Essex Street 
 
 

***************** 
 
 

All the indications are that “wanton and officious intermeddling with the disputes 
of others in which the defendant has no interest whatever1”, far from being the 
crime and tort that it was until 40 years ago or contrary to public policy as it would 
have been in most cases 10 years ago, is now seen as the way forward, or one 
of the ways forward, in enabling citizens to have access to justice.   
 
 
Scope of the paper 
 
In this paper I look briefly at: 

• definitions of maintenance and champerty;  
• how the change in the law came about; 
• the limitations on lawful third party funding arrangements; 
• the consequences of a funding arrangement being held to be unlawful; 
• the consequences of making a lawful funding arrangement; 
• the special position of funding arrangements in personal injury cases 
• the choices now available to those advising potential litigants. 

 
The paper is confined to consideration of arrangements made by commercial 
funders.  By that term I intend to refer to legal or natural persons who provide 
backing, whether financial or in kind, to a party in litigation in circumstances 
where they had no prior interest in the litigation, and who do so in the expectation 
of making a profit in the event of success.   
 
This definition would include lawyers of both persuasions, but I exclude from 
consideration the statutory controls over conditional fee agreements2.  The 
definition will also cover the provision by some people of some of the services 
governed by Part II of the Compensation Act 20063:  again these statutory 
controls are outside the scope of this paper.  

                                                 
1 Part of the classic modern definition of maintenance in British Cash & Parcel Conveyors v Lamson 
Store Service Co  [1908] 1 KB 1006. 
2 Courts & Legal Services Act 1990, as amended, ss.58&58A.  The case of Dix, where the solicitors 
went further than the statutory controls envisaged, is though considered in the course of this 
paper.   
3 Principally in the areas of personal injury, employment, housing disrepair and financial services 
claims. 
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Maintenance and champerty defined 
 
Maintenance is the wanton and officious intermeddling with the disputes of others 
in which the maintainer has no interest whatever, and where the assistance he 
renders to the one or the other party is without justification or excuse4. 
 
Champerty is maintenance with the addition of a division of the spoils of the 
litigation5.  The classic example of champerty is the US contingency fee, in which 
the lawyer runs litigation on the basis that he will receive a percentage of the 
damages.  However, any agreement with a lawyer under which he would be paid 
only in the event of success was seen as a champertous agreement6. 
 
It will readily be seen that, on these classic definitions, third party funding would 
constitute both maintenance and champerty. 
 
It is worth noting at this stage that, even before the recent change in the common 
law: 

• The rules against champerty and maintenance were confined to 
agreements touching English public justice:  they did outlaw objectionable 
agreements relating to litigation or arbitrations7, but they would not outlaw 
agreements in relation to non-contentious legal business (such as 
Employment Tribunal claims). 

• They would not without more outlaw agreements made in relation to 
foreign proceedings8. 

  
  
How the change in the law came about 
 
To begin at the beginning.  The most lively account of the mediaeval origin of the 
rules against maintenance and champerty is that of Jeremy Bentham cited in the 
judgment of Steyn LJ in the CA in Giles v Thompson [1993] 3 All ER 321, 329a: 

 
“A mischief, in those times it seems but too common, though a mischief 
not to be cured by such laws, was, that a man would buy a weak claim, in 
hopes that power might convert it into a strong one, and that the sword of 
a baron, stalking into court with a rabble of retainers at his heels, might 
strike terror into the eyes of a judge upon the bench.  At present, what 
cares an English judge for the swords of a hundred barons?  Neither 

                                                 
4 British Cash at 1014. 
5 Per Lord Mustill in Giles v Thompson [1994] 1 AC 142, 161. 
6 Wallersteiner v Moir (No.2) [1975] 1 QB 373, 394. 
7 Bevan Ashford v Geoff Yeandle [1998] 3 All ER 238. 
8 Any illegality would come from a breach of the Solicitors Practice Rules and would thus only 
apply to solicitors. 
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fearing nor hoping, hating nor loving, the judge of our days is ready with 
equal phlegm to administer, on all occasions, that system, whatever it be, 
of justice or injustice, which the law has put into his hands.”  

 
From this origin developed quite complex rules which purported to establish a 
coherent doctrine with a number of exceptions which changed over time to reflect 
variations in the judicial perception of public policy.  The best and most common 
example of what would have been lawful maintenance was the support by trade 
unions of claims by their members for damages for personal injuries:  for most of 
the 20th century this was regarded as lawful provided that the union agreed to 
pay the other side’s costs if the case failed9.   
 
By the 1960’s the basis of the rule was as follows: 

  

“The reason why the common law condemns champerty is because of the 
abuses to which it may give rise. The common law fears that the 
champertous maintainer might be tempted, for his own personal gain, to 
inflame the damages, to suppress evidence, or even to suborn witnesses. 
These fears may be exaggerated; but, be that so or not, the law for 
centuries has declared champerty to be unlawful, and we cannot do 
otherwise than enforce the law …”10 

 
There was a particular concern in the case of lawyers, as the possession of a 
financial interest in the outcome of a case created a conflict of interest capable of 
affecting both their duty to advise the client with “a clear eye and an unbiased 
judgment” and their duty as officers of the court11. 
 
Until 1967 maintenance and champerty were both crimes and torts.  Interestingly 
the tort was actionable at the suit of the opponent to the maintained litigation, 
whose claim was for the costs to which he had been put by this wrong.  By the 
Criminal Law Act of that year the crimes and the torts were abolished.  All that 
survived was “any rule of that law as to the cases in which a contract is to be 
treated as contrary to public policy or otherwise illegal”12. 
 
In 1990 Parliament passed the Courts and Legal Services Act which first made it 
lawful for a lawyer to make a conditional fee agreement.  That part of the Act did 
not become effective until the making of regulations in 1995.  The Court of 
Appeal was to take this statutory change as evidencing “a radical shift in the 
attitude of public policy to the practice of conducting litigation on terms that the 
obligation to pay fees will be contingent on success.”13  
 

                                                 
9 Hill v Archbold [1968] 1 QB 686, 695. 
10 Per Lord Denning MR in Re Trepca Mines (No.2) [1963] 1 Ch 199, 219-20. 
11 Per Buckley LJ in Wallersteiner at 401-2. 
12 Ss.13 and 14, the citation being from s.14(2). 
13 R (Factortame) v Secretary of State (No.8) [2003] QB 381 at [61]. 
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The principal cases from the last decade which paved the way to a different view 
of the lawfulness of third party funding arrangements are as follows. 
 
Stocznia Gdanska v Latreefers [2001] 2 BCLC 116 (CA):  Funders agreed to 
finance certain commercial litigation in exchange for 55% of the proceeds.  They 
agreed to pay inter partes costs if the litigation failed.  They did have a prior 
commercial interest in the litigation as they were already owed money under an 
uncontroversial agreement, and success in the litigation would enable them to 
recover payment.  The opponent sought a stay of the proceedings on the ground 
of champerty, and relied heavily on the disproportion between the value of the 
funders’ prior interest (some $7m) and the value of the 55% if the pleaded case 
were wholly successful (some $40m).  The CA held that it did not have to decide 
whether or not the agreement was champertous, but that they were strongly of 
the view that it was not.  This was because the alleged disproportion was more 
theoretical than real, the funders were undertaking a very substantial potential 
costs liability, they had a pre-existing interest in the subject-matter of the claim 
and they would not be able to influence the conduct of the litigation as that, 
including any negotiations, was to be in the hands of experienced solicitors.  
 
Dal-Sterling Group v WSP South and West Ltd [2001] 18th July, TCC - HHJ 
Seymour QC (unreported):  A defence based on champerty to a claim by claims 
consultants for a fee calculated as a percentage of recoveries failed.  The judge 
said, “It is no longer the case that the mere fact that a stranger to litigation 
provides financial or material support to a party in return for a share in the 
proceeds of the action means that inevitably the agreement under which this is 
done must be champertous.” [26]. 
 
R(Factortame) v Secretary of State (No.8) [2003] QB 381 (CA):  Accountants had 
agreed to provide litigation support in the form of documents handling and 
programming services, as well as undertaking to pay the fees of expert 
witnesses, in exchange for 8% of the recoveries.  Without some such agreement 
it would not have been possible to support the claim for the assessment of 
damages, as the claimants were impecunious.  The Court held that the 
agreement was not champertous.  It said: 
  

“Where the law expressly restricts the circumstances in which agreements 
in support of litigation are lawful, this provides a powerful indication of the 
limits of public policy in analogous situations. Where this is not the case, 
then we believe one must today look at the facts of the particular case and 
consider whether those facts suggest that the agreement in question might 
tempt the allegedly champertous maintainer for his personal gain to 
inflame the damages, to suppress evidence, to suborn witnesses or 
otherwise to undermine the ends of justice.” [36] 
 
“….it is necessary to look at the agreement under attack in order to see 
whether it tends to conflict with existing public policy that is directed to 
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protecting the due administration of justice with particular regard to the 
interests of the defendant.” [44] 
 
“The greater the share of the spoils that the provider of legal services will 
receive, the greater the temptation to stray from the path of rectitude.  The 
8% that was agreed between Grant Thornton and the claimants was not 
extravagant.” [85] 
 
Although the prospect of receiving 8% of recoveries would have provided 
a motive to inflame the damages, the court was entitled to take into 
account that the accountants were members of a respectable and 
regulated profession.  No reasonable onlooker would seriously have 
suspected that they would be tempted by the percentage to deviate from 
the honest performance of their duties. [87] 
 
Although the accountants played an important role in the preparation of 
the computer model on which the damages claims were based, this was 
subject to checking by the other side and was transparent.  No lack of 
objectivity on the part of the accountants could be expected to impact on 
the assessment of damages. [88-89] 
 
The claimants were represented by highly experienced solicitors and 
counsel, and the solicitors had very properly insisted on remaining in 
control of the conduct of the litigation.  It was unrealistic to suggest that the 
accountants might have attempted to procure a settlement on terms which 
were at odds with their appreciation of the merits. [90]  

 
The Eurasian Dream (No.2) [2002] 2 Ll Rep 692 (Commercial Court):  marine 
claims assessors had carried out work for claimants in a claim which may or may 
not, at the time the agreement was made, have been determined in England.  
They did so on the basis of a no win no fee agreement providing for 5% of 
recoveries.  The judge rejected an argument that the agreement was 
champertous.  He said: 

 
It was necessary to consider the role played by the consultants to see 
whether the nature of their interest in the outcome carried with it any 
tendency to sully the purity of justice;  
 
The opportunity for the consultants to influence the outcome was limited, 
as solicitors and counsel were instructed; 
 
It was relevant that it was the practice in this market to be remunerated on 
a similar basis. 
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Arkin v Borchard (No.2) [2005] 1 WLR 3055: The claimant sought substantial 
damages in a commercial claim.  He was impecunious.  His lawyers were acting 
on CFAs, but he needed financial assistance for litigation support and to provide 
expert evidence.  A third party funder agreed to provide this in exchange for 25% 
of the recoveries up to £5m and 23% thereafter.  The agreement provided that 
the funder should attend meetings with counsel and expert and court hearings 
and that the claimant should fully consult with and pay due note to the opinions of 
the funder before taking any significant steps, and should not compromise the 
proceedings without the prior consent of the funder (any dispute on significant 
steps or settlement to be decided by the claimant’s QC).  The court proceeded on 
the basis that the funder had made no attempt to control the litigation.  The claim 
failed.  The issue of the legality of the agreement arose in the course of a claim 
by the successful defendants for an order that the funder pay their costs.  The CA 
held that the agreement was not champertous [40].   In commenting on the 
Factortame decision the court held that whether the funding agreement was 
objectionable had to be considered both at the time it is entered into and in the 
course of its performance.  At the time the agreement is made the focus is on the 
magnitude of the risk suggested by its terms that the funder may interfere 
adversely to the proper administration of justice.  This will involve consideration 
of both the size of the fee and the potential for the funder to control the litigation.  
In considering the performance of the agreement the court will look to what has 
actually happened: ie has the funder caused the claim to be fabricated, procured 
unreliable evidence or improperly influenced settlement negotiations? 
  
Mansell v Robinson [2007] EWHC 101 (QB):  The defendant, a dissatisfied 
litigant, agreed with the claimant, a journalist, that he would pay the claimant 
£250 a week plus expenses plus 1% of any recoveries as consideration for the 
claimant’s assistance in reviewing the events leading up to the original dispute 
and making further inquiries.  The claimant sued for payment and the issue arose 
in those proceedings as to whether the agreement was champertous.  Underhill J 
held that it was not.  He relied on the facts that, at the time of the agreement, 
there was no potential litigation, still less any litigation in this jurisdiction (there 
was the possibility of litigation in New York).  Even if litigation were in prospect, 
most of the work which the claimant had agreed to do would not have involved 
the claimant in supplying evidence or undertaking litigation services.  There was, 
however, one area which was more controversial:  this was that the claimant’s 
inquiries might have involved interviewing witnesses, and it was not difficult to 
see why that might be problematic for an interviewer with a direct financial 
interest in the outcome of the case.  However this sort of activity was not central 
to the agreement and the risk was in any event theoretical. 
 
Dix v Frizell Financial Services Limited (Deputy Master Williams, SCCO, 
30/6/08): This recent case in the Supreme Court Costs Office suggests that the 
situation is different where the funders are the solicitors acting in the claim.  The 
solicitors were acting under a CFA.  There was no suggestion that the CFA was 
unenforceable under the relevant statutory controls in ss. 58 & 58A of the Courts 
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and Legal Service Act 1990.  However under the CFA the solicitors provided an 
indemnity in respect of the defendants’ costs: thus if the client lost, the solicitors 
would not merely go unpaid, but they would also have to pay the defendants’ 
costs.  The Deputy Master concluded that the CFA was unlawful because it 
“would to an unacceptable degree tend to create to create the sorts of 
temptations with which public policy is concerned”.14  The Deputy Master left 
open the prospect of a different decision on different facts as she clearly had in 
mind (amongst other factors) the extent of the solicitors’ potential exposure, and 
that this was apparently not underwritten.  Arguably the solicitors had a stake in 
the outcome which was greater than public policy permitted, given solicitors’ 
unique position in litigation.  Public policy, it could be said, has recently been 
expressed by Parliament in the amendments to ss. 58 & 58A of the Courts and 
Legal Services Act 1990 and article 4 of the Conditional Fee Agreements Order 
2000, which together provide that the stake solicitors can legitimately have in 
litigation is the loss of their normal fees if the client loses but a success fee of not 
more than 100% of those normal fees if the client wins.  
 
 
The limitations on lawful third party funding arrangements 
 
The following conclusions can be drawn from the above review of the cases. 
 

(1) The mere provision of support for litigation, whether by providing cash or 
services in kind, in exchange for a share in the proceeds is no longer of 
necessity champertous. 

  
(2) There is a risk of a finding of champerty if the funder has too much of a 

say in the conduct of the litigation.  However, as the Arkin case shows, the 
courts are prepared to acknowledge the legitimate interests of a funder 
who has a substantial sum of money at risk, in (i) receiving information 
about the case and (ii) having a substantial say in the conduct of the case 
and the terms of any settlement.  It is likely that the court would have held 
that the degree of interference was too great if the funder in that case had 
been able to override the views of the claimant, rather than having any 
dispute submitted to a QC who was bound to advise on what course was 
in the best interests of the claimant.    In this respect English law has not 
gone as far as the courts in Australia appear to have gone.  The leading 
case there is the decision of  the High Court of Australia (ie top federal 
court) in Campbells Cash & Carry v Fostif Pty Ltd [2006] HCA 41.  
Although obiter on the legality of the funding arrangement, the majority 
view was that it was not objectionable that the funder there nominated the 

                                                 
14 The Deputy Master also considered the question whether the CFA constituted a contract of 
insurance which was prohibited and thus rendered unenforceable by the Financial Services and 
Markets Act 2000.  The Deputy Master concluded not, but that issue is outside the scope of this 
paper. 
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solicitors, controlled the litigation and had the power to settle the case 
provided that the settlement was for at least 75% of the value of the claim.  

  
(3) Related to this point is the need for the case to be conducted and 

controlled by solicitors and counsel.  Provided that is done, then even if 
the funder has an opportunity, eg by the provision of litigation support 
services such as documents handling, to inflame the damages or 
suppress  evidence, the arrangement is likely to be held unobjectionable 
on the grounds of champerty.  However, the Mansell case shows that 
there is still a sensitivity about interfering with witnesses.  In practice it is 
prudent to keep the funder’s staff away from both witnesses and 
documents which are of importance in the case. 
 

(4) Given lawyers’ unique position to influence litigation in which they act, 
particular considerations probably apply to them, making any funding 
arrangement not contemplated by the relevant statutory controls at risk of 
being found unlawful.   

 
(5) The amount of the funder’s reward is relevant.  If it is disproportionately 

great there is a risk of the arrangement being held to be such as to create 
a real risk of tempting the funder to influence the conduct of the litigation 
other than in accordance with prudent professional advice.  However, the 
court does not appear to have regarded the 25% in Arkin as falling into 
that category, and the same may be said of the 55% in Latreefers, though 
as the funders there had a prior commercial interest it is not a simple third 
party funding case.  Interestingly in this context the court’s concern is not 
about the protection of the funded party but the tendency for the proper 
administration of justice to be affected.  I suspect, however, that a real 
concern over the former would be dressed up in the clothes of the latter. 

 
(6) In most of the cases, the arrangement has been necessary to facilitate 

access to justice – see particularly Factortame and Arkin.  This is probably 
not a necessary ingredient of a lawful arrangement though – see The 
Eurasian Dream. 

 
 

The consequences of a funding arrangement being held to be unlawful 
 
If an agreement is held to be champertous, it will be unenforceable as between 
funder and funded party.  It will not be possible for the funder to recover on a 
quantum meruit – see eg Awwad v Geraghty [2001] 1 QB 570, 596. 
 
To the extent that the recovery of costs inter partes is dependent upon the 
agreement being enforceable, the indemnity principle will prevent such recovery.   
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The illegality will, however, be very unlikely to result in a stay of the proceedings 
which are being funded – Latreefers. 
 
The illegality will not give the opposing party a defence to the substantive claim – 
Martell v Consett Iron [1955] Ch 363. 
 
The illegality is likely to result in the funder being held liable for the whole of the 
costs incurred by the other side, even if the funder has only funded part of the 
costs on its own side – Arkin at [40]. 
 
 
The consequences of making a lawful funding arrangement 
 
As has been seen the funded claim in Arkin failed.  The defendants sought all 
their costs against the funder.  The judge below had refused the application.  The 
Court of Appeal held that he had paid too little attention to the principle that costs 
should follow the event, and that the funder who had had a purely commercial 
interest in the litigation should have to pay something.  The Court was also 
concerned that if the funder had to pay too heavy a price, then other funders 
would be put off and access to justice would be impaired.  It therefore ordered 
the funder to pay the same amount to the defendants as it had paid to the funded 
party - £1.3m in that case. 
 
Of course it is also open to the funder to agree, as is common in Australia and as 
trade unions have had to do in this country, to pay the adverse costs in the event 
of the funded party failing.  That risk helps to justify the size of the contingency 
fee – as in Latreefers. 
 
 
 
 
The special position of funding arrangements in personal injury cases 
 
I draw attention to a particular difficulty in third party funding of personal injury 
claims because solicitors need to be aware of it and because the Law Society 
needs to eradicate it if modern third party funding is to play any role in providing 
access to justice in personal injury litigation.  Given that Legal Aid is now very 
hard to get for group actions the current situation precludes the use of modern 
third party funding in important areas such as pharmaceutical litigation.  The 
problem arises as follows. 
 
In its recent wholesale revision of the rules governing the practice of solicitors, 
the Council of the Law Society decided to retain the old Practice Rule 9.  It now 
appears as Rule 9.01(4) which reads: 
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“You must not, in respect of any claim arising as a result of death or 
personal injury, either: 

(a) enter into an arrangement for the referral of clients with; or 
(b) act in association with, 

any person whose business, or any part of whose business, is to make, 
support or prosecute (whether by action or otherwise, and whether by a 
solicitor or agent or otherwise) claims arising as a result of death or 
personal injury and who, in the course of such business, solicits or 
receives contingency fees in respect of such claims.” 

 
Clearly the Rule will affect any solicitor who works with a third party funder in a 
personal injury case where the funder has stipulated for a contingency fee.    
  
Rules made under the Solicitors Act 1974, such as this one, have the force of law 
– see Awwad.  It is my view that the prohibition in the Rule is not one which bites 
on the agreement between the funder and the funded party, but only on the 
association with the solicitor.  Accordingly it should not render the agreement 
itself unlawful15.  Nevertheless it is a trap for solicitors, who face disciplinary 
action if they breach the rule, and I know of several prosecutions for the breach 
of the predecessor of this rule which are being brought by the Solicitors 
Regulation Authority at this time. 
 
 
Choices 
 
Finally, a note on the choices available to those who are thinking of advising a 
client to seek third party funding.  These choices are real and difficult in many 
cases.   
 
Third party funding can take a variety of forms.  At its highest it can take the form 
of an out and out commitment to pay the funded party’s costs in the event of 
success and the other side’s costs in the event of failure. Alternatively it can 
provide for funding of parts of these. 
 
In this jurisdiction, however, the choice of funding, and the form of that funding, is 
made more difficult by the funding mechanisms available under the Access to 
Justice Act 1999, and particularly by the provisions of that Act enabling the cost 
of providing these funding mechanisms to be passed on to a losing opponent.   
 
The risk of having to pay one’s own solicitors and counsel can be passed to 
those lawyers by a CFA.  The price they exact for accepting that risk, the success 
fee, can be passed on to a losing opponent.   
 

                                                 
15 This is particularly so as there is nothing in the provisions brought into force under the 
Compensation Act to preclude claims management companies from entering into such 
agreements. It is only the Law Society that has a problem with them. 
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Similarly the risks of having to bear one’s own disbursements and of having to 
pay adverse costs can be covered by Before the Event or After the Event Legal 
Expenses Insurance.  BTE cover is unlikely to be a competitor with third party 
funding because of the amounts of money at stake, but ATE cover is available 
from specialist providers for very substantial sums at very substantial premium 
rates.  Under the 1999 Act, however, the premium is payable by the opponent if 
the case is successful and can itself be insured so that it is borne by the insurer if 
the case fails. 
 
Provided that the client can find lawyers to act on a CFA and an ATE insurer, the 
risks covered by third party funding can all be covered by other means, and at far 
lower cost to the litigant.   
 
Furthermore, even if it is decided to use third party funding as the primary means 
of paying for the litigation, there is no reason why the funder should not act as a 
backstop and indemnify the client against liability for the lawyers’ fees under 
CFAs (thus picking up any shortfall between what the CFAs entitle the lawyers to 
receive and what is recovered from an opponent), or against liability for an ATE 
insurance premium if ATE is available, particularly if the particular ATE insurer 
will  not agree to insure its own premium but insists on payment of the premium 
up front.  The advantage of such arrangements is to increase the costs payable 
by the opponent in the event of success.  This gives tactical benefits in the 
substantive litigation, since the opponent facing 100% success fees plus a large 
ATE premium is going to have to think very hard about fighting on at all costs.  
The laying off of risk in this way also reduces the risk borne by the third party 
funder, and is likely to lead to a reduction in the fee ultimately borne by the 
successful client. 
 
Given the clear obligations which solicitors have under their Code of Conduct to 
advise the client about funding choices all these matters need to be considered.  
Of course those obligations lie on solicitors, not funders.  There is no reason for 
the funder not to provide its support on whatever terms it thinks commercially 
beneficial, provided that they fall on the right side of the law of champerty.   
 
39 Essex Street, 
March 2009 
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FUNDING LITIGATION
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James Popperwell

Disputes in England

� Costs of civil proceedings are estimated to be 5 times 

higher in England than in most other European countries

� Costs of arbitration proceedings in England can be 

disproportionate to the amount in dispute

� Fair access to civil justice?
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Moving away from standard hourly rates

� BDO Report entitled “Stop the Clock”

“82% of in-house counsel believe hourly billing 

provides no incentive for firms to be efficient”

� Legal Week Article on ITV Tender (26 June 2008)

“ITV’s group legal director and general counsel, Andrew Garard, 
and his team are hoping to do something that no other FTSE-100 in-house 

team has done before – pull the plug on the chargeable hour entirely”.

Some questions for you

� Could you imagine cost free, risk free litigation?

� Would you be interested getting the same litigation services from us but 

for half the cost?

� Imagine being involved in litigation where you have no costs to pay if 

you lose?

� Let's say that someone said that they would pay your legal fees in 

return for a share of the damages - would you be interested?

� What if we could park precisely the cost of litigation on your balance 

sheet? How does that sound?
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The new approach is

� Conditional Fee Agreements

� ATE Insurance

� Third Party Funding

Conditional Fee Agreements

What is a CFA?

“A conditional fee agreement is an agreement with a person providing 

advocacy or litigation services which provides for his fees and expenses, or 

any part of them, to be payable only in specified circumstances and; 

A conditional fee agreement provides for a success fee if it provides for the 

amount of any fees to which it applies to be increased, in specified 

circumstances, above the amount which would be payable if it were not 

payable only in specified circumstances”

Section 58, Courts and Legal Services Act 1990
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Conditional Fee Agreements

If you lose, you pay:

� Our fees, calculated at the discounted rate

� Expenses (which may include counsel and expert fees) and VAT

If you win, you pay:

� Our fees at the discounted rate

� The difference between our discounted rate fees and the fees payable 

applying our normal hourly rates

� Expenses and VAT

� A “Success Fee”

“No win, low fee” CFA model

� Assume “Basic Fee” (standard hourly rate) = £200 per hour. 

� CFA Discount of 50%

� Success Fee of 50%

� Assume 500 hours to trial = £100,000

� Throughout the litigation and prior to the determination of the 
case, you pay a reduced rate of £100/hr. Instead of £100,000 to trial, 

you pay £50,000
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“No win, low fee” CFA model

� If you lose the litigation,  

� you benefit from the CFA discount = 50%. i.e. You only pay the reduced rate 

= £100/hr. 

� Cost to trial are £50,000 on our example (“no win, low fee”). The discounted 

£50,000 has been borne by the solicitors. 

� If you achieve “Success” (as defined in the CFA) 

� You pay the the additional 50% to increase the discounted rate to the 

“Basic” rate (i.e. you pay a further £100/hr)

� Costs to trial now £100,000

� You also pay a 50% Success Fee – an additional £100/hr

� Total fees payable to solicitors of £300/hr

� BUT 65% or more of this is recoverable from the opponent

Conditional Fee Agreements

Benefits of a CFA

� Reduces on-going cost of litigation

� Reduces overall cost if unsuccessful

� Tactical advantages

� Financial commitment of own legal advisors

� Additional costs liability of other side
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After the Event Insurance

What is it?

� Insurance taken out once a loss has occurred to cover some or all of 

the costs of litigation

What does it cover?

� Adverse costs if the case is lost

� Possible extensions of cover to own costs/disbursements

Which cases?

� Good prospects of success: at least 60%

After the Event Insurance

What does it cost?

� Premium is typically 30-65% of insured risk (i.e of the costs exposure 

being covered), BUT:

� Premium is recoverable in full if the case is won

� Premium can be deferred and/or “conditional upon 

success” – so not payable even if the case is lost!
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After the Event Insurance

� Adverse costs cover = £1m

� Deferred and contingent premium = £500,000 (i.e.50% of Adverse costs cover)  

� If you win:

� No adverse costs order

� £500,000 premium becomes due

� Premium forms a recoverable element of costs (provided reasonable) so 

the losing party pays.

� If you lose:

� Adverse costs order

� ATE policy is triggered: Insurer covers adverse costs up to £1m

� Insurer waives £400,000 premium.

Conclusion: you effectively never pay the premium = no brainer!

Third Party Funding

The provision of funds to a party to litigation to meet their legal 

costs and expenses of those proceedings, by an entity (the 
Funder) with no connection to the litigation, in return for a 

share of the winnings.

� If the case is lost, the Funder bears the loss of the funded costs.

� If the case is successful, the Funder takes an agreed share of the 

amounts recovered from the losing party or parties.
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Third Party Funding – Important considerations

�Due diligence process – lengthy and costly

�The funder’s fees are high – more competition is needed

�How to define the recovery “pot” from which funder’s fees are paid: to 

include damages, interest, costs, “success fee”, ATE premium?

�The priority out of the “pot” as between funder, ATE insurer(s), solicitor 

and client?

�Is the funder covered by the ATE insurance?

�Threshold settlement offers can trigger funder termination options

�“Material Adverse Development” clauses triggers funder termination 

options

Costs CONTRO£

Client’s perspective

Win

Lose

Hourly rate
93

-33

CFA
87

-22

CFA & ATE

-10

87

% of sum 
claimed 

received/paid 
by you

CFA, ATE & TPF
54

0



9

The “Super” Claimant

� Independent valuation of “strong” prospects

� Increased costs burden on the Defendant

� “Bullet-proof” to usual Defendant pressure tactics

� Claimant expects to win, and needs to win big

How can a Defendant respond to this?

Funding Conclusions

� Exciting Developments – cost is no bar to a case with good prospects 

of success

� A client can define and share its litigation risk

� Combination of CFA, ATE and TPF possible
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James Popperwell
Addleshaw Goddard
Tel: 020 7788 5529
james.popperwell@addleshawgoddard.com



THE LONDON SHIPPING LAW 

CENTRE 
 

Forum for Shipping, Insurance, Trade and Maritime Safety 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Part D 

 

CURRICULA VITAE 

 

 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



The Chairman 

Ioannis Alexopoulos  
Partner - DLA Piper UK LLP 

Ioannis' area of practice is dispute resolution, whether through 
litigation, arbitration or mediation. He focuses on banking disputes, 
particularly involving financial products, investment banking and 
derivatives and on commercial and business disputes with an 
emphasis on joint venture and shareholders' disputes, 
shareholder's protection, business break-ups and fraud. Most of 
his cases involve and international element, usually competing 
multiple jurisdictions and laws. Ioannis' clients include banks, 
insurers, intermediaries, venture capitalists and equity investors 
and large corporates in England and internationally. 
 
ioannis.alexopoulos@dlapiper.com 

 
 
 
 

The Panellists 
 
Susan Dunn – Harbour Litigation Funding Ltd. 
 
Susan qualified as a commercial litigator with Wragge & Co in 
1992, which she left in 1995 to work for Paul Hastings in the US, 
where she worked on the defence side of employment class 
actions.   
 
She went on to head up Invest.UK for the South-Eastern US 
region, generating £250 million in US inward investment into the 
UK, in three years. Upon returning to UK, she co-founded and was 
in-house counsel for, iMPOWER PLC (an e-services company).  
 
In 2002 Susan co-founded litigation funder IMLF, which funded, 
amongst other cases, the £70million professional negligence case 
against Moore Stephens and a $1billion fraudulent conveyance 
claim in the US.   
 
In December 2007, Susan set up and now runs Harbour Litigation 
Funding.  There she funds damages claims in any workable 



jurisdiction, with a minimum claim value of £3million.  Susan has 
reviewed over 750 cases for funding and funded 70, and has 
therefore gained some insight into both the legal policy and 
practical considerations of litigation funding.  
 

 
~~~~~ 

 
 
 

 
Robert Marven – 39 Essex Street 
 
Barrister specialising in all aspects of costs law.  Robert’s practice 
includes: costs issues arising from high value litigation; challenges 
to the enforceability of conditional fee agreements; collective 
conditional fee agreements; success fees; legal expenses 
insurance and ‘after the event’ insurance premiums; fixed costs; 
costs estimates; costs caps; as well as wasted and non-party costs 
orders.  He has been involved in a range of high profile cases in 
the Court of Appeal, the High Court, the Supreme Court Costs 
Office and the County Courts.  He undertakes both detailed 
assessments and appellate work. He provides commercial advice 
on costs and litigation funding issues to insurers, solicitors and 
claims management companies.  He also acts and advises in 
related regulatory and disciplinary matters. 
 
Recent cases of note include: 
Tankard v John Fredericks Plastics Limited and Hibberd v Fawcett 
Old Limited [2008] EWCA Civ 1375 (Court of Appeal test cases on 
enforceability of Accident Line Protect CFAs); Crane v Canons 
Leisure Centre (CA)  [2008] 1 WLR 2549, [2008] 2 All ER 931 
(distinction between profit costs and disbursements, and the 
recoverability of success fees in detailed assessment 
proceedings); Days Healthcare UK Ltd v Pihsiang Machinery 
Manufacturing Co Ltd [2006] 4 All ER 233 (court’s powers to debar 
a party in breach of court orders from participating in detailed 
assessment proceedings); Evans v TNT Logistics Ltd [2007] 
Lloyd’s Rep IR 708 (proper measure of damages where a claimant 
victim unreasonably refused an offer of amends made by the 
defendant tortfeasor).   
 

~~~~~ 



 

 
 
 
James specialises in resolving commercial disputes, in a wide 
variety of contexts, including sale and supply of goods and 
services, IT and engineering disputes, professional negligence, 
fraud and utilities.  He has a particular specialism in relation to the 
funding of litigation in England, including the use of Conditional 
Fee Agreements, After the Event Insurance and third party 
funding.  
 
James practices both in the English national courts and in 
international arbitral proceedings, and is particularly interested in 
Russian clients and legal matters.   
 
James is known for being a pragmatic and resourceful litigator.  In 
Chambers, he has been described as "an outstanding associate".  

James Popperwell 
Managing Associate, Addleshaw Goddard LLP 

� 0207 788 5529 

� james.popperwell@addleshawgoddard.com 
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