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Fellow professionals are asked to remember Colin Sheppard, former Senior
Partner of HFW and a leading maritime arbitrator, who died on September
3rd 2017. He will be sadly missed. His many friends extend their deepest
sympathy to his wife, Dr Aleka Sheppard, Founder and Chairman of the
London Shipping Law Centre, and to their son, Emmanuel.



This seminar will focus on topical issues on how London provides a world centre
for shipping arbitration. It will cover new developments such as the LMAA
Terms 2017, changes in enforcement and the law on injunctions. It will also
consider whether Brexit poses a threat to the industry and how London can
improve in ensuring the pool of expertise is as wide as possible and that costs
and funding are controlled appropriately.
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THE LMAA TERMS 2017

Speeding up the appointment process

Para 11:

“Subject to the terms of the arbitration agreement, where it 
provides for these Terms to apply and if the tribunal is to 
consist of a sole arbitrator, if within 14 days of one party calling 
for arbitration the parties have not agreed upon a sole 
arbitrator:

2
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THE LMAA TERMS 2017

a) either party may apply in writing for the appointment of a sole 
arbitrator by the President of the LMAA; (b) such application shall be 
accompanied by a remittance in favour of the LMAA for making the 
appointment (the amount of such remittance being specified from time 
to time on the LMAA’s website); (c) the party applying to the President 
shall give a concise explanation of the issues likely to arise, and as to 
whether any particular expertise on the part of the arbitrator is 
required but shall not suggest any particular names of potential 
arbitrators; (d) the President, having considered the nature of the 
dispute, shall appoint a sole arbitrator and give notice of such 
appointment to the parties.” 

3

Speeding up concurrent arbitrations

Para.16(b)(i):
“Where two or more arbitrations appear to raise common 
issues of fact or law, the tribunals may direct that they shall 
be conducted…concurrently. Where such an order is made, 
the tribunals may…require…:

that time limits for service of submissions may be 
abbreviated or modified in the interests of saving costs 
or minimising delay, or otherwise enhancing efficiency”

4
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THE LMAA TERMS 2017

Limiting submissions

Second Schedule Para 5:

“… If a party wishes to serve any further submissions, it should 

apply to the tribunal for permission to do so, explaining why such 

further submissions are necessary.”

5

THE LMAA TERMS 2017

Promoting efficient preparation for hearings

Second Schedule Para 13:
“Parties and tribunals should actively consider ways in which to 
make the arbitral process as cost-effective and efficient as 
possible. In doing so, they should take account of the guidelines 
set out in the Checklist set out in the Fourth Schedule, in relation 
to matters such as: the preparation of factual and expert 
evidence; the use of documents; skeleton arguments, and 
transcripts”

Para 19(b):

“A tribunal will be entitled, in exercising its discretion as to 
liability for costs, and in assessing costs, to take account of 
unreasonable or inefficient conduct by a party, including a 

6
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THE LMAA TERMS 2017

Second Schedule Para. 20

 “A party should give prompt notice to other parties and to a 
tribunal of its instruction of lawyers or other representatives 
to represent it in an arbitration, and of any change in its 
representation. In the absence of exceptional circumstances, 
late instruction of legal or other representatives, or a change 
in representation, will not be considered as a valid ground for 
delaying the progress of an arbitration, nor as a valid ground 
for the adjournment of a hearing.”

7

THE LMAA TERMS 2017

Second Schedule Para 21:

“Where parties agree that an order or direction which is agreed 
between them shall be deemed to be an order of the tribunal, 
they must notify the tribunal of such agreement, and, unless 
otherwise directed by the tribunal, the agreed order or direction 
shall take effect as an order or direction of the tribunal, and 
shall be an order or direction of the tribunal for the purpose of 
section 41 of the Act (which deals with the powers of a tribunal 

in the case of a party’s default).” 

8
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THE LMAA TERMS 2017

Costs of the tribunal

First Schedule Para (E) 1: 
“A tribunal is entitled to request security whenever it considers 
it appropriate to do so, and may stipulate when such security is 
to be provided.”

9

THE LMAA TERMS 2017

First Schedule Para (E)3:

“Requests for security ...shall be addressed to the party 
requesting any oral hearing, and to the claimant in the case of a 
documents-only arbitration unless a tribunal considers, in the 
exercise of its discretion, that security should be provided in 
whole or in part by another party. If a party directed to provide 
security fails to provide such security within the time set any 
other party will be given 7 days’ notice in which to provide it, 
failing which the tribunal may suspend its work pending 
provision of security, and vacate any hearing dates or, in the 
case of a documents-only arbitration, refrain from reading 
and/or drafting.” 

10
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THE LMAA TERMS 2017

First Schedule Para (E)8:
“For the avoidance of doubt, (a) a failure to provide security for 
a tribunal’s estimated costs in accordance with an order or 
direction of a tribunal constitutes, for the purpose of these 
Terms, a failure to comply with an order or direction which 
would enable a tribunal to make a peremptory order pursuant 
to section 41(5) of the Act, and (b) if a claimant fails to comply 
with a peremptory order to provide such security, a tribunal 
may make an award dismissing the claimant’s claim pursuant to 
section 41(6) of the Act.” 

11

THE LMAA TERMS 2017

Controlling costs

Para 19(b):
“A tribunal will be entitled, in exercising its discretion as to 
liability for costs, and in assessing costs, to take account of 
unreasonable or inefficient conduct by a party, including a 
failure to comply with the Checklist at the Fourth Schedule, and 
to take account of offers made without prejudice save as to 
costs. A tribunal may also take into account the costs estimates 
provided by both parties in the LMAA Questionnaire.

12
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THE LMAA TERMS 2017

(For the avoidance of doubt, the English High Court procedure 
as to Part 36 offers is not applicable to arbitrations conducted 
under these Terms, and paragraph (b) above is not intended to 
limit the matters which may be considered by a tribunal in the 
exercise of its discretion).”

13

THE LMAA TERMS 2017

Promoting efficient case management

Third Schedule – LMAA Questionnaire:

“…when responding to Question 15(a) (as to the estimated costs of 

each party), a breakdown of the figures should be provided, identifying 

separately, amongst other things the actual or estimated fees of: 

solicitors/consultants (and the number anticipated to be required); 

Counsel (and specifying whether senior or junior Counsel will be 

involved), and experts, including relevant charge out rates.”

14
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THE LMAA SMALL CLAIMS PROCEDURE 2017

Requirement of strict compliance

Paragraph 5(a):

“Submission letters referred to below must: 

 (i) identify and set out the position of the parties in respect of the 
issues that have arisen between them as clearly, concisely and 
comprehensively as possible; 

 (ii) be contained in numbered paragraphs; 

 (iii) be accompanied by paginated supporting documentation 
relevant to the issues between the parties (“relevant supporting 
documents”), except that, in the case of submission letters referred 
to in sub-paragraphs (d) and (e) below, documents shall only be 
included with the prior approval of the arbitrator.” 

15

THE LMAA SMALL CLAIMS PROCEDURE 2017
Paragraph 5(c):

“…For the purpose of the word limit in this sub-paragraph, and 
in sub-paragraphs (c) and (d) below, the term counterclaim 
shall only apply to counterclaims arising independently of the 
claim and not to counterclaims arising from the same facts as 
the claim where, depending on the arbitrator's findings, an 
amount may be due to one party or the other.” 

Paragraph 5(d):

“A letter of reply (if any) not exceeding 1,000 words or of 
defence and counterclaim not exceeding 2,500 words … 
Additional evidence or supporting documents shall only be 
included with a letter of reply with the prior approval of the 

arbitrator.” 

16
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THE LMAA SMALL CLAIMS PROCEDURE 2017

Paragraph 5(f):

“(f) The arbitrator may require letters of submission that do not 
comply with these requirements to be re-submitted in a form 
that complies with the requirements of the Procedure... Where, 
in the opinion of the arbitrator, costs are increased because a 
letter of submission was inadequately or excessively pleaded, 
or was not supported by relevant documents, any additional 
costs incurred in consequence may be awarded against the 
party whose letter of submission was deficient, regardless of 
the outcome of the case.”

17

THE LMAA SMALL CLAIMS PROCEDURE 2017

Questions of jurisdiction

Para 1(b):
“In the event that a counterclaim exceeds such small claims limit, 
either party shall have the right, no later than 14 days after service of 
the counterclaim, to give notice in writing demanding that both claim 
and counterclaim be dealt with under the LMAA Terms 2017 or the 
LMAA Intermediate Claims Procedure 2017, as the case may be. If such 
a demand is made, the arbitrator shall, if the parties agree, retain 
jurisdiction over the dispute and may order that the reference will 
proceed under the LMAA Terms 2017 or the LMAA Intermediate Claims 
Procedure 2017, as the case may be. If the arbitrator does not so 

order, the reference will proceed under this Procedure” 

18
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THE LMAA SMALL CLAIMS PROCEDURE 2017

Para 9(b):
“The arbitrator may in any case which, in his discretion, he 
considers exceptional depart from or vary the provisions of this 
Procedure as he considers appropriate, save that he shall not be 
entitled to vary the maximum figure which can be awarded 
under the Small Claims Procedure in respect of legal costs 
unless the parties agree otherwise. Where the arbitrator does 
depart from or vary the provisions of this Procedure, the 
arbitrator shall retain jurisdiction over the dispute.” 

19

THE LMAA SMALL CLAIMS PROCEDURE 2017

“(c) In any case where it is determined or agreed that, because of 
the nature and/or weight of a case, the Small Claims Procedure is 
inappropriate and shall not be applicable, then (subject to any 
contrary agreement by the parties) the arbitrator shall retain 
jurisdiction over the dispute, and may order that the reference will 
proceed under the LMAA Terms 2017 or the LMAA Intermediate 
Claims Procedure 2017, as the case may be. 

(d) Where an arbitration no longer continues under the Procedure, 
and the arbitrator retains jurisdiction over the dispute, the 
arbitrator may retain the Small Claims fee as payment on account 
of the arbitrator’s fees relating to the reference.” 

20
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THANK YOU

21
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FAIRNESS
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Juliet Blanch
Independent Arbitrator

juliet.blanch@arbchambers.com
11 September 2017

Stereotype or Reality?
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Stereotype or Reality?

Is there diversity in shipping 
arbitration?

• No statistics currently available for LMAA arbitration, likely no better than 
in any other industry

• Professor Susan Franck’s research at ICCA 2014 
– Confirmed that international arbitrators form a predominantly male and 

homogenous group. 
– In relation to those identifying themselves as arbitrators, 82.4% were men and 

17.6% were women.
– In relation to nationalities, the greatest representation was from Europe and 

North America; with the lowest representation from Africa and Asia

• The representation of women on tribunals: 
– 6% of appointments in 2010 were of women
– In 2017 most recent (and most reliable) figures from 16 institutions show a 

rate of 17% of appointments of women.
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Diversity is lacking in other areas

• Over-representation of Anglo-European arbitrators and an 
under-representation of arbitrators from developing countries. 

• 2016 ICSID arbitrators:
– 45% were from Western Europe and 61% were from Western 

Europe or North America.  
– 22% of parties were from Eastern Europe and Central Asia, 

only about 2.5% of the arbitrators in ICSID cases were from 
that region. 

– 13% of parties were from the Middle East and North Africa, 
but only 4% of the arbitrators were from that region. 

– 11% of the parties were from Sub-Saharan Africa, but only 
1.5% of the arbitrators were from that region
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1. Pipeline Leak

2. The appointment process is ‘not fit 
for purpose’

• Unconscious bias

• Lack of transparency

• Need to raise awareness of potential 
candidates

• Lack of role models

• Lack of mentoring opportunities

• Gender/ethnic stereotyping 



08/09/2017

7

3. The chicken and egg conundrum……

1. Experience
– To get experience you have to have experience

– How do potential arbitrators promote themselves?

2. The “IBM” Factor

3. Is the network biased towards white men of a certain age?

4. Appointment in “own image”

What’s fairness got to do with it?

• From whose perspective?

• Parties want to win not to increase 
diversity

• Gender/ethnicity is irrelevant - you want 
the best individual for the role

• Merits and diversity should not be in 
competition



08/09/2017

8

WHY DOES IT MATTER?

Fairness

So, why does it matter?

• With more conflict issues, need a bigger pool

• Equal opportunity for equally qualified 
arbitrators will benefit the entire community

• We need role models for the next generation

• Parties themselves are now beginning to call for 
more representative ethnic and gender diversity
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There’s a sound business rationale too

• Companies with women on their boards and in senior 
management positions are more profitable

• McKinsey research (McKinsey Women Matter Report 
2007 and 2012, analyzing 362 companies from 
European and BRIC countries) has shown that 
organizations with a higher proportion of women in 
their top management have better financial results:
– 42% higher returns in sales
– 56% higher earning before interest and tax
– 66% higher return on invested capital

Recognition of the benefits women 
bring in decision making

• Tribunals need better to reflect the community we 
serve

• Basic Anatomical Information - each sex brings 
unique strengths and qualities to the process

• Men’s brains are on average 10% bigger with 4% 
more cells

• Women’s brains have more nerve cells and cellular 
connections, so are more efficient and effective AND
the part of the frontal lobe responsible for problem 
solving and decision making is larger in women’s 
brains
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Recognition of the benefits women 
bring in decision making

Generalisations, but:

• Women more prepared to ask questions and 
challenge

• Women more prepared to admit if they don’t 
understand an issue

• Women better judges of character

• Women better at focusing on the detail

WHAT CAN BE DONE?

Fairness
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RAISE 
AWARENESS

What can be done?

• ERA female arbitrator search tool

• GQual

• Law Firms

• Institutions

• Parties

• Counsel
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What can be done?

Remember the Pledge
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INJUNCTIONS  SUPPORTING 
LONDON ARBITRATION

WHAT IS CHANGING?

11 September 2017 CLARE AMBROSE
20 Essex Street

WHAT IS CHANGING?  

 LMAA Rules 2017

 Brexit
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WHAT INJUNCTIONS ARE WE TALKING 
ABOUT?

 TRIBUNAL’S INJUNCTIONS IN ARBITRATION 
- interim/provisional orders – s39 of 1996 Act permits where agreed 

- final orders to do something or refrain from doing –s48 of 1996 Act

[– directions on procedure and property – ss 34 & 38 of 1996 Act]

 COURT  INJUNCTIONS
- under s44 of 1996 Act in support of arbitration – e.g. freezing   
orders

- under s37 of Senior Courts Act 1981 – e.g. anti-suit injunctions

LMAA RULES 2017

 Absence of change is most notable aspect here

 No emergency arbitrator provisions (cf LCIA, ICC 
and SIAC Rules)

 No change to give tribunals powers to grant interim 
injunctions (s39 1996 Act, Starlight Shipping v Tai Ping 
[2007])
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WHY NO CHANGE?

 If it ain’t broke don’t fix it

 Courts able to act quickly and effectively (London 
and  also beyond)

 Emergency powers for a tribunal present some 
problems

- enforceability

- cannot bind third parties

- lack of due process

- may restrict court’s powers

Gerald Metals SA v Timis [2016] EWHC 2327 (Ch) 

BREXIT

 What difference do EU rules currently 
make to injunctions supporting 
arbitration?

 What changes will Brexit require?

 What difference will it make?
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WHAT DIFFERENCE DO EU RULES 
MAKE?  

 Scheme under 1996 Act largely unaffected
 Basic scheme under LMAA Rules similarly 

unaffected
BECAUSE
 Designed for international disputes
 Arbitration outside scope of  EU law and Recast 

Brussels I Regulation
 New York Convention takes precedence over 

EU Rules – e.g. stays under s9 of 1996 Act

BUT

 Jurisdiction and recognition of judgments in 
commercial matters within EU depends on 
Recast Brussels I Regulation
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CURRENT EU LAW DECIDES THAT

- An English court cannot restrain a party pursuing EU 
proceedings in breach of an arbitration clause – The Front 
Comor.
-An Italian court is not required to recognise an English 
ruling on the tribunal’s jurisdiction (and vice versa).  

DO WE WANT THE EU RULES?

 EU rules not designed to cover arbitration

 Recast Brussels I Regulation respects the NY 
Convention but is not designed to support London 
arbitration, Recital 12 was of limited use

BUT

 EU rules on jurisdiction are important for families, 
consumers, and businesses who go to court

 Business (and London) needs certainty in 
jurisdiction & enforcement – EU rules largely 
deliver this
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WHAT HAPPENS NEXT?

 Post 2019 the Recast Brussels I 
Regulation will no longer be part of 
English law

 Great Repeal Bill cannot deliver 
required reciprocity

WHAT IS BEING PROPOSED?

 Govt White Paper February 2017 – remove CJEU 

 House of Lords EU Committee Report March 2017

 Govt “Partnership” Papers August 2017 – role of 
CJEU
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WHAT CHANGES ARE LIKELY?

- Govt seeks new agreement with EU based on
existing Recast Brussels I

- but what will be the role of the CJEU?

- UK will seek to join Lugano Convention 2007

currently applying between EU and Iceland, Norway and
Switzerland - turns clock back to 2001

- UK will engage with Hague Conference and
UNCITRAL

- Unmentioned last resort: return to Common Law
and pre-existing treaties - turns clock back to 1978

WHAT DIFFERENCE WILL BREXIT MAKE?

 Brussels regime likely to stay (Lugano or 
equivalent to Recast Brussels I)

 CJEU case law likely to apply (? jurisdiction)

 Anti-suit injunctions will probably remain 
unavailable for EU proceedings

 Limited specific impact for injunctions in 
arbitration

 But 2022 amendment of Recast Brussels I 
may bring more changes.
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CLARE AMBROSE

20 Essex St 

London 

WC2R 3AL 

Email: cambrose@20essexst.com 

www.20essexst.com
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COST EFFICIENCY – PROJECT 
MANAGING DISPUTES

|ABOVE & BEYONDABOVE & BEYOND www.ukdefence.com | 2
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|ABOVE & BEYOND

Cost efficiency

• “Its difficult to budget…”

• “I can’t control the other side, you know what 
they’re like…”

• “Litigation is unpredictable…”

www.ukdefence.com 3

|ABOVE & BEYOND

Cost efficiency

• Gripes

- Under-estimating

- Lack of transparency

- Grip

- Speed

• Undermines certainty 

www.ukdefence.com 4
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|ABOVE & BEYOND

Budgets

• What are they and why so important?

• How are they calculated?

• When?

• Who should care?

www.ukdefence.com 5

|ABOVE & BEYOND

ABA

• Innovative approaches to fees 

• Aimed to achieve:

- increased certainty

- value 

- transparency

www.ukdefence.com 6
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|ABOVE & BEYOND www.ukdefence.com 7

@danscartoons.com

|ABOVE & BEYOND

ABA 

• Hourly rates

• Fixed 

• Capped 

• Success

• CFA

• DBA

• Collar arrangements

• Retainers 

www.ukdefence.com 8
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|ABOVE & BEYOND

ABA  

www.ukdefence.com 9

Types of ABA used in 2016 PY  cases

Fixed fees - 97

Capped fees - 51

Fix and caps combined - 5

Other - 7

|ABOVE & BEYOND

Cost  efficiency

• What is the aim?

• Certainty 

- Costs

- Decisions

- Future-proofing London arbitration

• Reward flair and creativity

www.ukdefence.com 10
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Thank you
Any questions?

www.ukdefence.com

Kieron Moore
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FORTHCOMING DECISIONS OF 

ARBITRATION LAW
Can orders under Section 44 of the Arbitration Act 1996 be 

served on non-parties outside of the jurisdiction?

www.dlapiper.com 1Insert date with ‘Firm Tools > Change Presentation’

 Section 44 – Court powers exercisable in support of arbitral proceedings.

 (1) Unless otherwise agreed by the parties, the court has for the purposes of
and in relation to arbitral proceedings the same power of making orders about
matters listed below as it has for the purposes of and in relation to legal
proceedings.

 (2) Those matters are –

 (a) the taking of the evidence of witnesses;

 (b) the preservation of evidence

 (c) making orders relating to property which is the subject of the proceedings
or as to which any question arises in the proceedings –

 (i) for the inspection, photographing, preservation, custody and detention of
property, or

 (ii) ordering that samples be taken from, or any observation be made of or
experiment conducted upon the property…

Section 44 Arbitration Act 1996
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www.dlapiper.com 2Insert date with ‘Firm Tools > Change Presentation’

 Can a s.44 application be made against a non-party to the arbitration based
outside of the jurisdiction;

 Does the Court have power to give permission to serve an arbitration claim form
claiming s.44 relief against on a non-party based outside of England and Wales.
The Court of Appeal in BNP Paribas SA –v- OJSC Russian Machines [2011]
EWHC 308 did not need to answer the question - described the issue as "not
straightforward."

 Differing views:

 No such power exists -

 (1) The Cienvik [1996] 2 Lloyd's Rep 395 – Mr Justice Clarke

 (2) Vale do Rio Doce Navegacao SA v Shanghai Boa Steel Ocean Shipping
Limited [2000] 2 Lloyd's Rep 1 – Mr Justice Thomas

 (3) Starlight Shipping Co –v- Tai Ping Insurance Co Ltd [2008] 1 Lloyd's Rep 230 –
Mr Justice Cooke

 (4) Cruz City 1 Mauritius Holdings –v- Unitech Ltd [2015] 1 Lloyd's Rep 191 – Mr
Justice Males

The Legal Controversy

www.dlapiper.com 3Insert date with ‘Firm Tools > Change Presentation’

 Other authorities point to a such a power existing:

 (5) BNP Paribas –v- OJSC Russian Machines [2011] EWHC 308 – Mr Justice
Blair concluded that there was a "good arguable case" that such jurisdiction
does exist.

 (6) Western Bulk Shipowning III A/S –v- Carbofer Maritime Trading ApS [2012]
EWHC 1224 – Mr Justice Christopher Clarke "inclined to the view" that service
out is permissible.

 (7) PJSC Vseukrainskyi Aktsionernyi Bank v Maksimov [2013] EWHC 3202 –
Mr Justice Blair – reviewed the authorities and held there was a power to order
service out of the jurisdiction.

 Current Position:

 (A) Permission can be granted – Mr Justice Blair and Lord Justice Christopher
Clarke (retired COA), Gee on Injunctions

 (B) Permission cannot be granted – Mr Justice Males, Lord Thomas LCJ , Sir
Jeremy Cooke (retired from Bench), Dicey & Morris, Russell on Arbitration

The Legal Controversy
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 London Arbitration – DLA Piper act for DTEK Trading SA – Respondent in the
London Arbitration

 Arbitration relates to whether a cargo of coal shipped from South Africa to Ukraine
was or was not on specification.

 The Claimant in the London Arbitration, Steel Mont Trading, served a witness
statement from a third party surveyor, Mr Sergey Morozov. The statement exhibited
a settlement agreement between DTEK and Incolab which was not in the format
signed by DTEK. A question arose in relation to the integrity of the document
exhibited to Mr Morozov's statement.

 DTEK asked Steel Mont to obtain the original of the settlement agreement in Mr
Morozov's possession so that it could be inspected for authenticity. Steel Mont
advised it had no power to compel a third party to produce this document for
inspection.

 DTEK filed an arbitration claim form seeking relief under s.44 Arbitration Act ie an
order that Mr Morozov produce the original of the document for inspection and
sought permission from the Court to serve the arbitration claim form on Mr Morozov
in Ukraine.

DTEK TRADING SA –v- (1) SERGEY MOROZOV 
and (2) INCOLAB SERVICES UKRAINE LLC –
[2017] Lloyd's Rep Plus 14

www.dlapiper.com 5Insert date with ‘Firm Tools > Change Presentation’

 Agreed with Mr Justice Males in Cruz City that permission cannot be granted.

 In relation to s44 Sara Cockerill QC came to the following conclusion:

 "While some of the provisions may not be unsuited to third party orders, there
is nothing in the wording which indicates that the sections are designed with
applications against third parties in mind. On the contrary however when
reading them together and not separately I concur with Males J's conclusion
that the wording is more suggestive of applications confined to the arbitration
parties than otherwise."

 DTEK obtained permission from Sara Cockerill QC to appeal. The Judge
stated, "The authorities are not strictly conflicting but show a conflicting trend
which is reflected in the textbooks. The availability of relief against
international third parties not subject to an arbitration agreement via the s44
procedure is a point of some significance given the number of international
arbitrations with London seats and the potential for s44 to apply to arbitrations
with foreign seats."

 Hearing listed in the Court of Appeal for 20 March 2018

Judgment of Sara Cockerill QC sitting as Deputy 
High Court Judge
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 Inspection of Property

 The Cienvik – application against a non-party shipowner for an order for

inspection of a ship (service out not permitted).

 DTEK Trading – application against a non-party witness in a London arbitration

to produce a document referred to in witness statement for inspection.

 Injunctions

 BNP Paribas – claim for an anti-suit injunction against a company related to

an arbitration respondent which attempts to commence proceedings in a

foreign country whose effect is to assist the arbitration respondent in evading

enforcement of an award (service out permitted)

 Western Bulk – shipowners applied for a worldwide freezing order against sub-

sub-charterer in order to recover liened sub-freights

 Cruz City – freezing injunction against subsidiaries of a respondent against

whom claimant has obtained a London arbitration award – "Chabra relief".

Examples of s44 applications against non-parties

www.dlapiper.com 7Insert date with ‘Firm Tools > Change Presentation’

 Injunction scenario – whilst the main respondent may have agreed to

arbitration in London and therefore taken to submit to the supervisory

jurisdiction of the English Court, there is no basis under English law for

suggesting that its subsidiaries who are separate legal entities and not parties

to the arbitration agreement have done likewise.

 The "unfortunate lacuna" – a non-party can take steps to thwart an arbitration

agreement or award with there seemingly being no right to obtain injunctive

relief against the third party – absence of a remedy in this scenario is of acute

concern.

 Cardinal principle – correct construction of jurisdictional gateways must be

construed in favour of foreign defendants – the power to bring a foreign person

or company who is not a party into proceedings within this jurisdiction should

not be taken lightly.

Policy considerations
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 Section 44(1) states the Court is to have "the same power of making orders

about matters listed below [ie in s.44(2)] as it has for the purposes of an in

relation to legal proceedings".

 In legal proceedings the Court obviously has the power to grant injunctions

against non-parties, to order disclosure against non-parties and to make

orders in relation to property held by non-parties. Thus according to s.44(1),

the Court should be entitled to exercise the powers listed in s.44(2) as against

non-parties to the arbitration agreement.

 The Court of Appeal's final decision on this issue is keenly awaited.

DTEK's position on appeal
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THE LMAA TERMS 2017 

 

PRELIMINARY 

1. These Terms may be referred to as "the LMAA Terms 2017". 

 

2. In these Terms, unless the context otherwise requires, 

(a) “the Act” means the Arbitration Act 1996; 

 

(b) "the Association" means the London Maritime Arbitrators Association; "Member of the 

Association" includes full, retired and supporting members; "President” means the President for 

the time being of the Association or, where he cannot act, such other member of the 

Committee of the Association as he may designate; 

 

(c) "tribunal" includes a sole arbitrator, a tribunal of two or more arbitrators, and an umpire; 

 

(d) "original arbitrator" means an arbitrator appointed (whether initially or by substitution) by or at 

the request of a party as its nominee and any arbitrator duly appointed so to act following 

failure of a party to make its own nomination.  

 

3. The purpose of arbitration according to these Terms is to obtain the fair resolution of maritime and 

other disputes by an impartial tribunal without unnecessary delay or expense. The arbitrators at all 

times are under a duty to act fairly and impartially between the parties and an original arbitrator is 

in no sense to be considered as the representative of his appointer. 

 

APPLICATION 

4. These Terms apply to arbitral proceedings commenced on or after 1st May 2017. Section 14 of the 

Act shall apply for the purpose of determining on what date arbitral proceedings are to be regarded 

as having commenced. 

 

5. These Terms shall apply to an arbitration agreement whenever the parties have agreed that they 

shall apply and the parties shall in particular be taken to have so agreed: 

 

(a) whenever the dispute is referred to a sole arbitrator who is a full Member of the Association 

and whenever both the original arbitrators appointed by the parties are full Members of the 

Association, unless both parties have agreed or shall agree otherwise; 

 

(b) whenever a sole arbitrator or both the original arbitrators have been appointed on the basis 

that these Terms apply to their appointment; 
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and whenever a sole arbitrator or both the original arbitrators have been appointed on the basis 

referred to at (b), such appointments or the conduct of the parties in taking part in the arbitration 

thereafter shall constitute an agreement between the parties that the arbitration agreement 

governing their dispute has been made or varied so as to incorporate these Terms and shall further 

constitute authority to their respective arbitrators so to confirm in writing on their behalf. 

 

6. In the absence of any agreement to the contrary, the parties to all arbitral proceedings to which 

these Terms apply agree: 

 

(a) that the law applicable to their arbitration agreement is English and; 

 

(b) that the seat of the arbitration is in England. 

 

7. (a) Subject to paragraph (b), the arbitral proceedings and the rights and obligations of the parties in 

connection therewith shall be in all respects governed by the Act save to the extent that the 

provisions of the Act are varied, modified or supplemented by these Terms. 

 

(b) Where the seat of the arbitration is outside England and Wales the provisions of these Terms 

shall nevertheless apply to the arbitral proceedings, save to the extent that any mandatory 

provisions of the law applicable to the arbitration agreement otherwise provide. 

 

THE ARBITRAL TRIBUNAL 

8. (a) If the arbitration agreement provides that these Terms are to apply but contains no provision as 

to the number of arbitrators, the agreement shall be deemed to provide for a tribunal of three 

arbitrators as in (b) below. 

 

(b) Subject to the terms of the arbitration agreement, if the tribunal is to consist of three arbitrators: 

 

(i) each party shall appoint one arbitrator not later than 14 days after service of a request in 

writing by either party to do so; 

 

(ii) the two so appointed may at any time thereafter appoint a third arbitrator so long as they do 

so before any substantive hearing or forthwith if they cannot agree on any matter relating to 

the arbitration, and if the two said arbitrators do not appoint a third within 14 days of one 

calling upon the other to do so, the President shall, on the application of either arbitrator or 

of a party, appoint the third arbitrator; 

 

(iii) the third arbitrator shall be the chairman unless the parties shall agree otherwise; 

 

(iv) before the third arbitrator has been appointed or if the position has become vacant, the two 

original arbitrators, if agreed on any matter, shall have the power to make decisions, orders 

and awards in relation thereto; 
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(v) after the appointment of the third arbitrator decisions, orders or awards shall be made by all 

or a majority of the arbitrators; 

 

(vi) the view of the third arbitrator shall prevail in relation to a decision, order or award in 

respect of which there is neither unanimity nor a majority under paragraph (v). 

 

9. Subject to the terms of the arbitration agreement, if the tribunal is to consist of two arbitrators and 

an umpire: 

 

(a) each party shall appoint one arbitrator not later than 14 days after service of a request in 

writing by either party to do so; 

 

(b) the two so appointed may appoint an umpire at any time after they themselves are appointed 

and shall do so before any substantive hearing or forthwith if they cannot agree on any matter 

relating to the arbitration, and if the two said arbitrators do not appoint an umpire within 14 

days of one calling upon the other to do so, the President shall, on the application of either 

arbitrator or of a party, appoint the umpire; 

 

(c) the umpire shall attend any substantive hearing and shall following his appointment be supplied 

with the same documents and other materials as are supplied to the other arbitrators; 

 

(d) the umpire may take part in and, if the original arbitrators so agree, chair the hearing and 

deliberate with the original arbitrators; 

 

(e) decisions, orders and awards shall be made by the original arbitrators unless and until they 

cannot agree on a matter relating to the arbitration. In that event they shall forthwith give 

notice in writing to the parties and the umpire, whereupon the umpire shall replace them as the 

tribunal with power to make decisions, orders and awards as if he were the sole arbitrator. 

 

10. Where each of two parties is to appoint an arbitrator, and one party refuses to do so, or fails to do 

so within the time specified, the provisions of section 17 of the Act will apply, unless the parties 

agree otherwise.  

 

11. Subject to the terms of the arbitration agreement, where it provides for these Terms to apply and if 

the tribunal is to consist of a sole arbitrator, if within 14 days of one party calling for arbitration the 

parties have not agreed upon a sole arbitrator: (a) either party may apply in writing for the 

appointment of a sole arbitrator by the President of the LMAA; (b) such application shall be 

accompanied by a remittance in favour of the LMAA for making the appointment (the amount of 

such remittance being specified from time to time on the LMAA’s website); (c) the party applying to 

the President shall give a concise explanation of the issues likely to arise, and as to whether any 

particular expertise on the part of the arbitrator is required but shall not suggest any particular 

names of potential arbitrators; (d) the President, having considered the nature of the dispute, shall 

appoint a sole arbitrator and give notice of such appointment to the parties. 
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JURISDICTION 

12. Notwithstanding the terms of any appointment of an arbitrator, unless the parties otherwise agree 

the jurisdiction of the tribunal shall extend to determining all disputes arising under or in connection 

with the transaction the subject of the reference, and each party shall have the right before the 

tribunal makes its award (or its last award, if more than one is made in a reference) to refer to the 

tribunal for determination any further dispute(s) arising after the commencement of the arbitral 

proceedings. When and how such dispute is dealt with in the reference shall be in the discretion of 

the tribunal. 

 

TRIBUNAL'S FEES 

13. Provisions regulating fees payable to the tribunal and other related matters are set out in the First 

Schedule. Save as therein or herein otherwise provided, payment of the tribunal’s fees and expenses 

is the joint and several responsibility of the parties. An arbitrator or umpire shall be entitled to resign 

from a reference in the circumstances set out in paragraph (C) of the First Schedule. 

 

ARBITRATION PROCEDURE 

14. (a) It shall be for the tribunal to decide all procedural and evidential matters, but the tribunal will 

where appropriate have regard to any agreement reached by the parties on such matters.  The 

normal procedure to be adopted is set out in the Second Schedule, subject to the tribunal having 

power at any time to vary that procedure. 

 

(b) In the absence of agreement it shall be for the tribunal to decide whether and to what extent 

there should be oral or written evidence or submissions in the arbitration. The parties should 

however attempt to agree at an early stage whether the arbitration is to be on documents alone (i.e. 

without any oral hearing) or whether there is to be such a hearing. 

 

INTERLOCUTORY PROCEEDINGS 

15. (a) In all cases parties should be guided by the procedure set out in the Second Schedule. 

 

(b) Applications for directions should not be necessary but, if required, they should be made in 

accordance with the Second Schedule. 

 

(c) Arbitrations on documents alone 

Following completion of the steps covered by the Second Schedule, if it has been agreed by the 

parties or is determined by the tribunal that the case is to be dealt with on documents alone, the 

tribunal will then give notice to the parties of its intention to proceed to its award and will so 

proceed unless either party within 7 days requests, and is thereafter granted, permission to serve 

further submissions and/or documents. 
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(d) Oral hearings 

If it is determined or agreed that there shall be an oral hearing, then following the fixing of the 

hearing date a booking fee will be payable in accordance with the provisions of the First Schedule. 

 

POWERS OF THE TRIBUNAL 

16. In addition to the powers set out in the Act, the tribunal shall have the following specific powers to 

be exercised in a suitable case so as to avoid unnecessary delay or expense, and so as to provide a 

fair means for the resolution of the matters falling to be determined: 

 

(a) The tribunal may: 

 

(i) direct either that no expert be called on any issue(s) or that no expert evidence shall be 

called save with the permission of the tribunal; 

 

(ii) limit the number of expert witnesses to be called by any party or the length of any report to 

be served by any such witness. 

 

(b) Where two or more arbitrations appear to raise common issues of fact or law, the tribunals may 

direct that they shall be conducted and, where an oral hearing is directed, heard concurrently. 

Where such an order is made, the tribunals may give such directions as the interests of fairness, 

economy and expedition require including: 

 

(i) that time limits for service of submissions may be abbreviated or modified in the interests of 

saving costs or minimising delay, or otherwise enhancing efficiency: 

 

(ii) that the documents disclosed by the parties in one arbitration shall be made available to the 

parties to the other arbitration upon such conditions as the tribunals may determine; 

 

(iii) that the evidence given in one arbitration shall be received and admitted in the other 

arbitration, subject to all parties being given a reasonable opportunity to comment upon it 

and subject to such other conditions as the tribunals may determine. 

 

(c) If a party fails to comply with a peremptory order of the tribunal to provide security for costs, 

then without prejudice to the power granted by section 41(6) of the Act, the tribunal shall have 

power to stay that party’s claim or such part of it as the tribunal thinks fit in its sole discretion. 

 

PRELIMINARY MEETINGS 

17. (a) The tribunal may decide at any stage that the circumstances of the arbitration require that there 

should be a preliminary meeting to enable the parties and the tribunal to review the progress of the 

case; to reach agreement so far as possible upon further preparation for, and the conduct of the 
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hearing; and, where agreement is not reached, to enable the tribunal to give such directions as it 

thinks fit. 

 

(b) A preliminary meeting should be held in complex cases including most cases involving a hearing 

of more than 5 days’ duration. Exceptionally more than one preliminary meeting may be required. 

 

(c) All preliminary meetings (whether required by the tribunal or held on the application of the 

parties) should be preceded by a discussion between the parties’ representatives who should 

attempt to identify matters for discussion with the tribunal, attempt to reach agreement so far as 

possible on the directions to be given, and prepare for submission to the tribunal an agenda of 

matters for approval or determination by it. 

 

(d) Before the preliminary meeting takes place the parties should provide the tribunal with a 

paginated bundle of appropriate documents, together with information sheets setting out the steps 

taken and to be taken in the arbitration, a list of any proposed directions whether agreed or not and 

an agenda of matters for discussion at the hearing. The information sheets should include estimates 

of readiness for the hearing and the likely duration of the hearing. 

 

SETTLEMENT 

18. It is the duty of the parties (a) to notify the tribunal immediately if the arbitration is settled or 

otherwise terminated (b) to make provision in any settlement for payment of the fees and expenses 

of the tribunal and (c) to inform the tribunal of the parties’ agreement as to the manner in which 

payment will be made of any outstanding fees and expenses of the tribunal, e.g. for interlocutory 

work not covered by any booking fee paid. The same duty arises if the settlement takes place after 

an interim award has been made. Upon being notified of the settlement or termination of any 

matter the tribunal may dispose of the documents relating to it. 

 

19. Any booking fee paid will be dealt with in accordance with the provisions of paragraph (D)(1)(d) of 

the First Schedule. Any other fees and expenses of the tribunal shall be settled promptly and at 

latest within 28 days of presentation of the relevant account(s). Notwithstanding the terms of any 

settlement between them the parties shall remain jointly and severally responsible for all such fees 

and expenses of the tribunal until they have been paid in full. 

 

ADJOURNMENT 

20. If a case is for any reason adjourned part-heard, the tribunal will be entitled to an interim payment, 

payable in equal shares or otherwise as the tribunal may direct, in respect of fees and expenses 

already incurred, appropriate credit being given for the booking fee. 
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AVAILABILITY OF ARBITRATORS 

21. (a) In cases where it is known at the outset that an early hearing is essential, the parties should 

consult and ensure the availability of the arbitrator(s) to be appointed by them. 

 (b) If, in cases when the tribunal has already been constituted, the fixture of an acceptable hearing 

date is precluded by the commitments of the original appointee(s), the provisions of the Fourth 

Schedule shall apply. 

 

THE AWARD 

22. The time required for preparation of an award must vary with the circumstances of the case. The 

award should normally be available within not more than six weeks from the close of the 

proceedings. In many cases, and in particular where the matter is one of urgency, the interval should 

be substantially shorter. At the end of the hearing or in the case of an arbitration on documents 

alone, upon receipt of final submissions the tribunal will, if asked, do its best to indicate when its 

award will be available. 

 

23. The members of a tribunal need not meet together for the purpose of signing their award or of 

effecting any corrections thereto. 

 

24. (a) An award will contain the reasons for it unless the parties agree otherwise. 

 

(b) The parties may agree to dispense with reasons in which case notice shall be given to the tribunal 

before the award is made. [Note: the effect of such agreement is to exclude the court’s jurisdiction 

under section 69 of the Act to determine an appeal on a question of law arising out of the award; 

see section 69(1)] 

 

(c) Where in accordance with paragraph (b) the parties have agreed to dispense with reasons the 

tribunal will issue an award without reasons together with a document which does not form part of 

the award but which gives, on a confidential basis, an outline of the reasons for the tribunal’s 

decision (hereafter called "privileged reasons"). 

 

(d) Unless the court shall otherwise determine, the document containing privileged reasons may not 

be relied upon or referred to by either party in any proceedings relating to the award. 

 

25. As soon as possible after an award has been made, the tribunal shall give written notice thereof to 

the parties which notice will also inform the parties of (a) the amount of the outstanding fees and 

expenses of the tribunal and (b) that the award will be made available to be sent to or collected by 

the parties upon full payment of such amount. At the stage of notification neither the award nor any 

copy thereof need be served on the parties and the tribunal shall be entitled thereafter to refuse to 

deliver the award or any copy thereof to the parties except upon full payment of its fees and 

expenses. 

 



9 

 

26. If any award has not been paid for and collected within one month of the date of publication, the 

tribunal may give written notice to any party requiring payment of the costs of the award, 

whereupon such party shall be obliged to pay for and collect the award within 14 days. 

 

27. (a) In addition to the powers set out in section 57 of the Act, the tribunal shall have the following 

powers to correct an award or to make an additional award: 

 

(i) The tribunal may on its own initiative or on the application of a party correct any accidental 

mistake, omission or error of calculation in its award. 

 

(ii) The tribunal may on the application of a party give an explanation of a specific point or part 

of the award. 

 

 (b) An application for the exercise of the powers set out above and in section 57 of the Act must be 

made within 28 days of the date of the award unless the tribunal shall think fit to extend the time. 

 

 (c) The powers set out above shall not be exercised without first affording the other parties a 

reasonable opportunity to make representations to the tribunal. 

 

 (d) Any correction of or explanation for an award may be effected in writing on the original award or 

in a separate memorandum which shall become part of the award. It shall be effected within 90 days 

of the date of the original award unless all parties shall agree a longer period. 

 

28. If the tribunal considers that an arbitration decision merits publication and gives notice to the parties 

of its intention to release the award for publication, then unless either or both parties inform the 

tribunal of its or their objection to publication within 21 days of the notice, the award may be 

publicised under such arrangements as the Association may effect from time to time. The 

publication will be so drafted as to preserve anonymity as regards the identity of the parties, of their 

legal or other representatives, and of the tribunal. 

 

SERVICE OF DOCUMENTS 

29. Where a party is represented by a lawyer or other agent in connection with any arbitral proceedings, 

all notices or other documents required to be given or served for the purposes of the arbitral 

proceedings together with all decisions, orders and awards made or issued by the tribunal shall be 

treated as effectively served if served on that lawyer or agent. 
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GENERAL 

30. Where an award reserves any questions relating to costs and/or interest any application to the 

tribunal to deal with such matter should be made within three months of the award unless the 

tribunal agrees a longer period. 

 

31. Three months after the publication of an award the tribunal may dispose of its papers unless either 

(a) the parties or any of them request it not to do so, or (b) it is notified of an application to a court 

in England and Wales arising out of the award. In either case the tribunal may dispose of the papers 

six months after such request or a final decision of the court, unless one of the parties reasonably 

requests the tribunal to retain the papers for a further period. 

 

32. In relation to any matters not expressly provided for herein the tribunal shall act in accordance with 

the tenor of these Terms. 

 



11 

 

THE FIRST SCHEDULE 

 

TRIBUNAL'S FEES 

(A)  Appointment fee  

 An appointment fee is payable on appointment by the appointing party or by the party at whose request 

the appointment is made. The appointment fee shall be a standard fee fixed by the Committee of the 

Association from time to time*. Unless otherwise agreed, the appointment fee of an umpire or third 

arbitrator shall in the first instance be paid by the claimant, and the appointment fee of an agreed sole 

arbitrator shall be paid by each party in equal shares. 

 

(B)  Interim fees 

An arbitrator may in his discretion require payment of his fees to date (which expression shall for these 

purposes include any expenses) at appropriate intervals (which shall be not less than three months). Any 

such demand for payment shall be addressed to the arbitrator’s appointing party and shall be copied to 

any other member of the tribunal and other parties. A sole arbitrator, third arbitrator or umpire shall 

require payment from the parties in equal shares. Any such demand for payment is without prejudice (a) 

to ultimate liability for the fees in question and (b) to the parties’ joint and several liability therefor. 

Without prejudice to the foregoing, a party may ask an arbitrator to provide an interim account of his 

fees at intervals which shall not be less than three months. 

 

(C)  Right to resign for non-payment 

If any amount due under (A) or (B) above remains unpaid for more than 28 days after payment has been 

demanded, the arbitrator in his sole discretion may give written notice to his appointer and to the other 

parties and arbitrators that he will resign his appointment if such amount still remains unpaid 14 days 

after such notification. Without prejudice to ultimate liability for the fees in question, any other party 

may prevent such resignation by paying the amount demanded within the said 14 days. Upon any 

resignation under this paragraph the arbitrator will be entitled to immediate payment of his fees to date, 

and shall be under no liability to any party for any consequences of his resignation. 

 

                                                           
* The current fees as fixed by the LMAA Committee will be found on the LMAA website at 

www.lmaa.london/notes-on-fees.asp 
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(D)  Booking fees  

1.  (a) For a hearing of up to 10 days’ duration there shall be payable to the tribunal a booking fee of 

such sum per arbitrator as the Committee of the Association may from time to time decide, for 

each day reserved. The booking fee will be invoiced to the party asking for the hearing date to be 

fixed or to the parties in equal shares at the discretion of the tribunal and shall become due and 

shall be paid within 14 days of confirmation of the reservation or six months in advance of the 

first day reserved ("the start date"), whichever date be the later. If the fee is not paid in full by 

the due date, the tribunal will be entitled to cancel the reservation forthwith without prejudice to 

its entitlement to be paid the fee in question or the appropriate proportion thereof in accordance 

with sub-paragraph (d) below. In the event of a cancellation under this provision either party may 

secure reinstatement of the reservation by payment within 7 days of any balance outstanding. 

 

(b) For hearings over 10 days’ duration the booking fee in sub-paragraph (1)(a) above shall for each 

day reserved be increased by 30% in the case of a hearing of up to 15 days and 60% in the case of 

a hearing of up to 20 days and may, at the discretion of the tribunal, be subscribed in non-

returnable instalment payments. For hearings in excess of 20 days the booking fee shall be at the 

rate for a hearing of 20 days plus such additional sum as may be agreed with the parties in the 

light of the length of the proposed hearing. 

 

(c) The booking fee for any third arbitrator or umpire shall be due and payable as above, save that 

the booking fee due to any third arbitrator or umpire appointed less than six months before the 

start date shall be due forthwith upon his appointment and payable within 14 days thereof. 

 

(d) Where, (i) at the request of one or both of the parties, or (ii) by reason of settlement of any 

dispute, or (iii) by reason of cancellation pursuant to sub-paragraph (a) above or (iv) by reason of 

the indisposition or death of any arbitrator or umpire a hearing is adjourned or a hearing date 

vacated prior to or on or after the start date, then, unless non-returnable instalment or other 

payments have been agreed, the booking fee will be retained by (or, if unpaid, shall be payable 

to) the tribunal (i) in full if the date is adjourned or vacated less than three months before the 

start date or on or after that date, (ii) as to 50 per cent if the date is adjourned or vacated three 

months or more before the start date. Any interlocutory fees and expenses incurred will also be 

payable or, as the case may be, deductible from any refund under (ii). 

 

(e) Where, at the request of one or both of the parties, or by reason of the indisposition or death of 

any arbitrator or umpire a hearing is adjourned or a hearing date is vacated and a new hearing 

date is fixed, a further booking fee will be payable in accordance with sub-paragraphs (a) and (b) 

above. 

 

2. An arbitrator or umpire who, following receipt of his booking fee or any part thereof, is for any 

reason replaced is, upon settlement of his fees for any interlocutory work, responsible for the 

transfer of his booking fee to the person appointed to act in his place. In the event of death, the 

personal representative shall have corresponding responsibility. 
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(E)  Security for Tribunal costs 

1. Without prejudice to the rights provided for in paragraphs (A), (B) and (D) above, a tribunal is 

entitled to reasonable security for its estimated costs (including its fees and expenses) up to the 

making of an award. In calculating such amount credit will be given for any booking fees paid.  A 

tribunal is entitled to request security whenever it considers it appropriate to do so, and may 

stipulate when such security is to be provided. Where a tribunal has not stipulated for security to be 

provided at an earlier date, it shall be provided no later than 21 days before the start of any oral 

hearing intended to lead to an award or, in the case of a documents-only arbitration, no later than 

immediately before the tribunal starts reading and drafting with a view to producing an award. 

 

2. If a tribunal exercises the right to request security under sub-paragraph (1) above, it shall advise the 

parties of its total estimated costs no later than 28 days before the security must be in place.  

 

3. Requests for security hereunder shall be addressed to the party requesting any oral hearing, and to 

the claimant in the case of a documents-only arbitration unless a tribunal considers, in the exercise 

of its discretion, that security should be provided in whole or in part by another party. If a party 

directed to provide security fails to provide such security within the time set any other party will be 

given 7 days’ notice in which to provide it, failing which the tribunal may suspend its work pending 

provision of security, and vacate any hearing dates or, in the case of a documents-only arbitration, 

refrain from reading and/or drafting. 

 

4. For the avoidance of doubt, in any case where time does not allow for the periods in sub-paragraphs 

(1)-(2) above, the tribunal shall be entitled at its discretion to set such shorter periods as are 

reasonable in the circumstances. 

 

5. The form of such security shall be in the tribunal’s discretion. Normally an undertaking from an 

appropriate firm of lawyers or a P&I or Defence Association will be acceptable. However, a tribunal 

may require a cash deposit or bank guarantee. Any undertaking or guarantee must undertake to pay 

the sum covered no later than 5 weeks after publication of the relevant award and shall not be 

conditional upon the award being released (unless the costs thereof are wholly covered by the 

relevant security). 

 

6. No estimate given hereunder shall prejudice the tribunal’s entitlement to its reasonable fees and 

expenses. 

 

7. Any security provided or payment made in accordance with these provisions shall be without 

prejudice to ultimate liability as between the parties for the fees and expenses in question, and to 

the parties’ joint and several liability to the tribunal until all outstanding fees and expenses have 

been paid in full. 

 

8. For the avoidance of doubt, (a) a failure to provide security for a tribunal’s estimated costs in 

accordance with an order or direction of a tribunal constitutes, for the purpose of these Terms, a 

failure to comply with an order or direction which would enable a tribunal to make a peremptory 
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order pursuant to section 41(5) of the Act, and (b) if a claimant fails to comply with a peremptory 

order to provide such security, a tribunal may make an award dismissing the claimant’s claim 

pursuant to section 41(6) of the Act. 

 

(F)  Accounting for payments made on account  

 Where the case proceeds to an award, or is settled after the start of the hearing, appropriate credit will 

be given for any amounts paid under paragraphs (B), (D) or (E) above in calculating the amount to be 

paid in order to collect the award, or as the case may be, the amount payable to the tribunal upon 

settlement of the case. 

 

(G) Accommodation 

1. If accommodation and/or catering is arranged by the tribunal, the cost will normally be recovered as 

part of the cost of the award, but where a case is adjourned part-heard or in other special 

circumstances, the tribunal reserves the right to direct that the cost shall be provisionally paid by the 

parties in equal shares (or as the tribunal may direct) promptly upon issue of the relevant account. 

Prior to booking accommodation and/or catering the tribunal may, if it thinks fit, request that it be 

provided with security sufficient to cover its prospective liabilities in respect thereof. 

 

2. If accommodation is reserved and paid for by the parties and it is desired that the cost incurred be 

the subject of directions in the award, the information necessary for that purpose must be furnished 

promptly to the tribunal. 
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THE SECOND SCHEDULE 

 

ARBITRATION PROCEDURE 

1. The normal procedure requires service of submissions by each party as set out below. Whether the 

submissions are informal or are framed more formally as statements of case, they must: 

(a) set out the position of the parties in respect of the issues that have arisen between them as 

clearly, concisely and comprehensively as possible; 

(b) be contained in numbered paragraphs; 

(c) be accompanied by paginated supporting documentation relevant to the issues between the 

parties, other than documents which accompanied previous submissions. Such 

documentation shall be served on all other parties. 

A party intending to serve supporting documentation upon the tribunal must check with the tribunal 

whether it wishes to receive copies of all or some of the documentation at that stage. The aim 

should be for a tribunal to see enough documentation to be able to identify the issues in the case 

but not to be burdened with, for instance, copy invoices at the commencement of a reference. 

 

2. An allegation that relevant documentation has not been disclosed with any submissions will not 

normally be a reason for allowing additional time for service of submissions in response. However, a 

failure at the appropriate stage to disclose relevant documentation may be penalised in costs.  

 

3. Claim submissions are normally to be served within 28 days after appointment of a sole arbitrator 

or, if the tribunal is to consist of more than one arbitrator, within 28 days after appointment of the 

second arbitrator. 

 

4. Save in exceptional cases (e.g. applications for interim or partial final awards for sums which are said 

to be indisputably due and owing) defence and, if applicable, counterclaim submissions are to be 

served within 28 days after service of the claim submissions. 

 

5. Submissions in reply are to be served within 14 days after service of defence submissions unless 

there is also a counterclaim, in which case 28 days shall be allowed for submissions in reply and 

defence to counterclaim.  Any submissions in reply to the defence to counterclaim are to be served 

within 14 days thereafter.  If a party wishes to serve any further submissions, it should apply to the 

tribunal for permission to do so, explaining why such further submissions are necessary. 

 

6. Bare denials in defence and subsequent submissions in response to an allegation will not be 

acceptable. If an allegation is denied, reasons must be given and if appropriate a positive contrary 

case put forward. 
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7. Applications for security for costs will not normally be considered until after service of defence 

submission. Any application must be accompanied by a justification for it and a breakdown of the 

costs which it is reasonably anticipated will be incurred up to the stage of the reference for which 

security is sought. In the light of paragraph (E) of the First Schedule it will not be appropriate for 

security for costs to include any provision for the costs of a tribunal, except in relation to costs 

already paid to a tribunal (or any member of a tribunal) by the party seeking security for costs, or in 

relation to costs of a tribunal in respect of which the party seeking security for costs has already 

provided security. 

 

8. If a party wishes to obtain disclosure of certain documents prior to service of submissions, it must 

seek the agreement of the other party, failing which it should make an appropriate written 

application to the tribunal, explaining the rival positions of the parties in question. 

 

9. Subject to any specific agreement between the parties or ruling from the tribunal, the parties are 

entitled at any stage to ask each other for any documentation that they consider to be relevant 

which has not previously been disclosed. Parties will not generally be required to provide broader 

disclosure than is required by the courts. Generally, a party will only be required to disclose the 

documents on which it relies or which adversely affect its own case, as well as documents which 

either support or affect the other party’s case. 

 

10. In appropriate cases the tribunal may order the service of a statement of truth signed by an officer 

or by the legal representative of a party confirming the accuracy of any submissions or of any 

declarations that a reasonable search for relevant documentation has been carried out. 

 

11.  

(a) Unless the parties agree that the reference is ready to proceed to an award on the 

exclusive basis of the written submissions that have already been served, both parties 

must complete the Questionnaire set out in the Third Schedule within 14 days of the 

service of the final submissions as set out in paragraph 5 above. Every such Questionnaire 

must contain the declaration set out at the end thereof, which shall be signed by a 

properly authorised officer of the party on whose behalf it is served. Completed 

Questionnaires must be served on the tribunal and all other parties. Unless the parties 

agree, the tribunal will then establish the future procedural course of the reference, 

either on the basis of the Questionnaires and any other applications made to it in writing 

or, if appropriate, after a preliminary meeting. 

 

(b) In order to avoid uncertainty and minimise delay following an exchange of 

Questionnaires, a tribunal will normally allow the parties 21 days from the date of such 

exchange to agree future procedural directions, or to make submissions regarding such 

directions, following which period a tribunal will make such directions, or take such action 

regarding the future conduct of the proceedings, as it considers appropriate on the basis 

of the material before it, including the Questionnaires. 
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12. Subject to contrary agreement of the parties or an appropriate ruling by the tribunal, the parties will 

be required to exchange statements of evidence of fact (whether to be adduced in evidence under 

the Civil Evidence Acts or to stand as evidence in chief) as well as expert evidence covering areas 

agreed by the parties or ordered by the tribunal within a time scale agreed by the parties or ordered 

by the tribunal. Statements of evidence of fact or expert evidence that have not been exchanged in 

accordance with these provisions will not be admissible at a hearing without permission of the 

tribunal. 

 

13. Parties and tribunals should actively consider ways in which to make the arbitral process as cost-

effective and efficient as possible. In doing so, they should take account of the guidelines set out in 

the Checklist set out in the Fourth Schedule, in relation to matters such as: the preparation of factual 

and expert evidence; the use of documents; skeleton arguments, and transcripts. 

 

14. Any application to a tribunal for directions as to procedural or evidential matters should, save in 

exceptional circumstances, be made only after the other parties have been afforded an opportunity 

to agree, within 3 working days, the terms of the directions proposed. Any application that has not 

previously been discussed with the representatives of such other parties and that does not fully 

record the rival positions of the parties will normally simply be rejected by a tribunal. If a party has 

been requested by another party to discuss and agree any application, but has failed to respond 

within 3 working days (or such other time as may be allowed by the tribunal), the tribunal will not 

seek to elicit the comments of that party or make orders conditional on objections not being 

received. 

 

15. Parties should not routinely copy to the tribunal exchanges between them unless and until a ruling is 

required or there is other good reason to keep it informed. 

 

16. Communications regarding procedural matters should be made expeditiously. 

 

17. Tribunals will not acknowledge receipt of correspondence despite any request to that effect unless 

there is particular reason to do so. 

 

18. Only in the most exceptional circumstances can it be appropriate for a party to question the terms of 

any procedural order made or seek a review of it by the tribunal. 

 

19.  

(a) If a tribunal considers that unnecessary costs have been incurred at any stage of a 

reference, it may on the application of a party or, after giving the parties the opportunity 

to comment, of its own volition make rulings as to the liability for the relevant discrete 

costs. Unnecessary costs may be incurred by, e.g., inappropriate applications or 

appropriate applications inappropriately resisted, unnecessary communications, 

excessive photocopying or duplicated communications. Tribunals may order such costs to 

be assessed and paid immediately. 
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(b) A tribunal will be entitled, in exercising its discretion as to liability for costs, and in 

assessing costs, to take account of unreasonable or inefficient conduct by a party, 

including a failure to comply with the Checklist at the Fourth Schedule, and to take 

account of offers made without prejudice save as to costs. A tribunal may also take into 

account the costs estimates provided by both parties in the LMAA Questionnaire. 

 

 (For the avoidance of doubt, the English High Court procedure as to Part 36 offers is not 

applicable to arbitrations conducted under these Terms, and paragraph (b) above is not 

intended to limit the matters which may be considered by a tribunal in the exercise of its 

discretion.) 

 

20. A party should give prompt notice to other parties and to a tribunal of its instruction of lawyers or 

other representatives to represent it in an arbitration, and of any change in its representation. In the 

absence of exceptional circumstances, late instruction of legal or other representatives, or a change 

in representation, will not be considered as a valid ground for delaying the progress of an 

arbitration, nor as a valid ground for the adjournment of a hearing. 

 

21. Where parties agree that an order or direction which is agreed between them shall be deemed to be 

an order of the tribunal, they must notify the tribunal of such agreement, and, unless otherwise 

directed by the tribunal, the agreed order or direction shall take effect as an order or direction of the 

tribunal, and shall be an order or direction of the tribunal for the purpose of section 41 of the Act 

(which deals with the powers of a tribunal in the case of a party’s default). 

 

22. Parties are at liberty to apply to a tribunal for directions which differ from those contemplated 

above, but any such application should clearly explain why it is appropriate for some different course 

to be followed. 
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THE THIRD SCHEDULE 

 

QUESTIONNAIRE 

(Information to be provided as required in paragraph 11 of the Second Schedule to the LMAA Terms) 

Note: The Questionnaire is an important document in the arbitration process. It provides an opportunity to 

consider the issues that have been raised in the submissions, and the most appropriate way of progressing 

an arbitration.  

The following requirements regarding the Questionnaire should be observed: (a) where more than one 

question is raised in a section of the Questionnaire, separate answers should be provided for each question; 

(b) when responding to Question 13 (as to witnesses of fact and experts), parties should state whether it is 

considered necessary for all factual witnesses and experts to give evidence in person, or whether it would be 

necessary or desirable for some witnesses to give evidence by video link or similar means; (c) when 

responding to Question 15(a) (as to the estimated costs of each party), a breakdown of the figures should be 

provided, identifying separately, amongst other things the actual or estimated fees of: solicitors/consultants 

(and the number anticipated to be required), Counsel (and specifying whether senior or junior Counsel will 

be involved), and experts, including relevant charge out rates. 

 

As many as possible of the procedural issues should be agreed by the parties. If agreement has been 

possible, then please make that clear in the answers to the Questionnaire. 

 

1. What, briefly, is the nature of the claim (e.g. "unsafe port” or "balance of accounts dispute")? 

2. What is the approximate quantum of the claim? 

3. What is the approximate quantum of any counterclaim? 

4. What are the principal outstanding issues requiring determination raised by the claim and any 

counterclaim? 

5. Are any amendments to the submissions required? 

6. Are any of the issues in the reference suitable for determination as a preliminary issue?  

7. Are there any areas of disclosure that remain to be dealt with? 

8. Would a preliminary meeting be useful, and if so at what stage? 

9. What statement evidence is it intended to adduce, from whom and when? Which issues will be 

addressed by statement evidence? Is it possible to limit the length of statements or to avoid 

duplication of evidence? If there is to be a hearing what oral evidence will be adduced? 

10. What expert evidence is it intended to adduce by way of reports and/or oral testimony and by when 

will experts’ reports be exchanged?  Which issues will be addressed by expert evidence? Can the 
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length of experts’ reports be limited? Unless the parties agree or the tribunal rules that a meeting 

between experts would not be appropriate, when should the meeting take place and when should a 

record of that meeting be provided? 

11. What is the suggested timetable for the close of submissions if the case is to go ahead on documents 

alone or for a hearing if that is appropriate? 

12. What is the estimated length of the hearing, if any? 

13. Which witnesses of fact and experts is it anticipated will be called at the hearing, if there is to be 

one?  Will interpreters be required at the hearing for any witnesses? 

14. Is it appropriate for a hearing date to be fixed now? (Save in exceptional circumstances, a hearing 

date will not be fixed until the preparation of the case is sufficiently advanced to enable the duration 

of the hearing to be properly estimated; this will normally be after disclosure of documents has been 

substantially completed.) 

15. (a) What are the estimated costs of each party 

(i) up to completion of this Questionnaire; and 

(ii) through to the end of the reference? 

(b) Is this an appropriate case for the tribunal to cap costs, and if so why and at what level? 

16. Does any party consider that it is entitled to security for costs and, if so, in what amount? 

17. Are there any orders which are now sought? 

18. Have the parties considered whether mediation might be worthwhile? 

 

 

DECLARATION (TO BE SIGNED BY A PROPERLY AUTHORISED OFFICER OF THE PARTY COMPLETING THE 

QUESTIONNAIRE: SEE SECOND SCHEDULE, PARA. 11): 

On behalf of the [claimant/respondent] I, the undersigned [name] being [state position in organization] and 

being fully authorised to make this declaration, confirm that I have read and understood, and agree to, the 

answers given above.  I also understand that in the event of the arbitration settling or being otherwise 

terminated, I will immediately notify the tribunal. 

 

 

 

Signed ………………………………… Dated ……………………………….. 
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THE FOURTH SCHEDULE 

 

CHECKLIST 

The following guidelines are issued with a view to making the decision-making process as cost-effective and 
efficient as possible. Those objectives should be borne in mind in applying them. 
  
 
1. Arbitrations on documents alone  
 
(a) The parties should consider at the outset whether the case is suitable to be decided without an oral 
hearing (see Second Schedule paragraph 11(a)).  
 
(b)  If the arbitration is to be decided on documents alone, the parties should consider how best to present 
the case to the tribunal. In particular, they should consider amalgamating the documents which each party 
has provided into a single chronological bundle.  They should also take into account such matters referred to 
in paragraphs 2-4 below as may be relevant in the particular case. 
  
 
2. Factual evidence 
  
(a) Witness statements should always be in numbered paragraphs, and should contain margin cross-
references to where documents appear in other bundles.  
 
(b) Consideration should be given to supplementary witness statements picking up the paragraph numbering 
from the initial statement, so that the two can be read as one continuous document. 
 
(c) The parties should seek to agree well in advance of any hearing whether or not the witness should be 
required to give oral evidence. 
 
(d) The parties should seek to agree whether all or some of a witness’ statement may stand as evidence in 
chief. Unless otherwise agreed or ordered by the tribunal, the witness statement shall stand as evidence in 
chief. 
 
(e) If a witness is to give oral evidence through or with the assistance of an interpreter, a copy of that 
witness’ statement in his own language should be available.   (The same applies to any critical document 
upon which the witness may be examined). Parties are expected to deal with arrangements for interpreters,  
and to seek to agree the identity of interpreters, well in advance of a hearing. 
 
(f) In a substantial case involving a number of witnesses, it makes sense to have separate bundles of the 
claimants’ and respondents’ witness statements respectively. 
  
 
3. Expert evidence  
 
(a) Paragraphs 2(a)-(d) above are repeated. 
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(b) The reports of the claimants’ and respondents’ respective experts should normally be in separate 
bundles, unless they are not voluminous. 
 
(c) If the reports annex documents (and this practice is to be discouraged, save as to documents adduced by 
experts themselves), documents that appear elsewhere should not be duplicated here. 
 
(d) Experts should be instructed that, when giving evidence, they should ensure that the version of any 
report or document to which they may wish to refer bears the same numbering as that before the tribunal.  
Reports should contain margin cross-references to where documents appear in other bundles. 
 
(e) Without prejudice to the tribunal’s power to require experts to give evidence simultaneously (“hot-
tubbing”), the parties should seek to agree whether this would be appropriate. 
   
 
4. Documents for hearing 
  
(a) Serious effort must be made to ensuring the elimination of unnecessary documents and the inclusion of 
only one copy of any document (with particular attention to emails). Only documents relevant to the issues 
(as distinct from loosely touching on the case) should be included. 
 
(b) Where documentation is at all substantial, a core bundle should normally be produced, containing the 
documents essential to the disputes. Sufficient space should be allowed for the insertion of as many pages 
again as it presently contains. Normally it will be appropriate for documents in the core bundle to have the 
same page numbering as in the main bundle sequence where such documents appear.   
 
(c) Consideration must be given to the orderly presentation of documents, e.g. by topic or chronologically.   
The default position is that documents should be presented chronologically. Repetition of emails in bundles 
is to be avoided, so far as possible. Thus, email “chains” should either be broken up into separate messages, 
paginated individually and in time order, or should incorporate a series of exchanges that do not occur 
elsewhere. 
 
(d) Bundles should be paginated consecutively.   Although flags or dividers can be useful in moderation, they 
should not replace or interrupt consecutive pagination and individual documents should not be separated by 
dividers unless they are very substantial.  A 5cm-thick ring binder should contain no more than 300 sheets, 
and pro rata. 
 
(e) Bundles should be clearly marked with a large letter or number on both the spine and the left-hand inside 
cover.   Each bundle should have its own unique letter or number, i.e. wherever possible avoid A(1), A(2) 
etc., although such denominations may be appropriate where, e.g., what is effectively one bundle is divided 
because of size. 
 
(f) Photographs should be reproduced to the highest possible quality in the bundles, and originals should be 
available at a hearing whenever possible. 
 
(g) In a substantial case, consideration should be given to the tribunal receiving bundles in A5 rather than A4 
format, but the tribunal must be consulted on any such proposal. 
 
(h) Where an unstructured document is liable to be subject to close analysis, thought should be given to 
adding line or paragraph numbers. 
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(i) There should be no bundles of solicitors' correspondence unless it is certain that such correspondence is 
going to be referred to at the hearing, in which event only what is relevant should be included. 
 
 
5  Skeleton arguments  
 
(a) The parties should seek to agree whether skeleton arguments are to be exchanged consecutively or 
concurrently. 
 
(b) Skeleton arguments should be in numbered paragraphs. 
 
(c) The skeleton argument of the party who is opening the proceedings should (a) contain sufficient detail 
that no more than a brief oral presentation will be required; (b) be accompanied by a dramatis personae, 
chronology and agreed timetable for the presentation of argument and the calling of witnesses (c) identify 
any documents or authorities which it is desired that the tribunal read in advance of the hearing and (d) give 
an estimate of the amount of time which pre-reading is likely to involve. 
 
(d) Assuming that the skeleton arguments and other documents relevant to the tribunal’s understanding (a) 
reach the tribunal no later than two working days before the hearing and (b) do not involve an inordinate 
amount of time to absorb, the parties are entitled to assume that such have been read by the tribunal.  
 
 
6.  Transcripts 
 
(a) Transcripts should be paginated consecutively, with dividers for each separate day. 
 
(b)  See para. 4(g) above. 
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THE FIFTH SCHEDULE 

 

RECONSTITUTION OF THE TRIBUNAL 

The following provisions are directed to avoiding delay which the parties or either of them consider 

unacceptable, but if both parties prefer to retain a tribunal as already constituted they remain free so to 

agree. 

 

1. The governing factor will be the ability of the tribunal to fix a hearing date within a reasonable time of the 

expected readiness date as notified by the parties on application for a date or, if they are not agreed as to 

the expected readiness date, within a reasonable time of whichever forecast date the tribunal considers 

more realistic. 

 

2. For hearings of up to 10 days’ estimated duration, what constitutes a reasonable time will (unless the 

parties apply for a date further ahead) be determined by reference to the estimated length of hearing as 

follows: 

 Estimated Duration     Reasonable Time 

 (i)   Up to 2 days 3 months 

 (ii)  3-5 days 6 months 

 (iii) 6-10 days 10 months 

 

"Relevant time-scale" is used below to mean whichever of the foregoing periods is applicable and, in 

cases of more than 10 days’ duration, such corresponding time-scale as the tribunal may consider 

appropriate. 

 

3. A sole arbitrator who is unable to offer a date within the relevant time-scale will offer to retire and, if so 

requested by the parties or either of them, will retire upon being satisfied that an appropriate substitute 

appointment has been effected by the parties; in event of their disagreement, either party may request 

the President to make the necessary substitute appointment. 

 

4. In all other cases, unless all members of the tribunal are able to offer a matching date within the relevant 

time-scale: 

(A) the tribunal will have regard to any agreed preference of the parties, but if there is no agreed 

preference the tribunal will fix: 

(i) the earliest hearing date that can be given by any member(s) able to offer a guaranteed date 

within the relevant time-scale; 

(ii) if a guaranteed date within the relevant time-scale cannot be offered by any member of the 

tribunal, the earliest date thereafter which can be guaranteed by any member(s) of the tribunal; 

on the basis, in either case, that any member then unable (by reason of a prior commitment) to 
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guarantee the date so fixed will (unless that prior commitment has meanwhile cleared) retire by 

notice given six clear weeks prior to the start date. 

(B) Upon notification of any such retirement an appropriate substitution will be effected as follows: 

(i) If an original arbitrator retires the substitute shall be promptly appointed by his appointer or, 

failing such appointment at least 21 days prior to the start date the substitute will then be 

appointed by the umpire or third arbitrator or, if an umpire or third arbitrator has not yet been 

appointed, the substitute will be appointed by the President; 

(ii) If an umpire or third arbitrator retires the substitute will be appointed by the original 

arbitrators.  

 

5. For the purpose of Paragraph (4): 

(a) "appropriate substitution" means appointment of a substitute able to match the hearing date 

established in accordance with sub-paragraph (A); 

(b) "start date" means the first date reserved for the hearing; 

(c) An umpire or third arbitrator will retain power to make any necessary substitution under sub-

paragraph (B)(i) notwithstanding that he may himself have given notice of retirement under sub-

paragraph (A) and an original arbitrator will retain the like power under subparagraph (B)(ii). 

 

6. An arbitrator or umpire who retires as mentioned above shall: 

(i) be entitled to immediate payment of his fees and expenses incurred up to the date of his 

retirement; and 

(ii) incur no liability to any party by reason thereof. 
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