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Introduction

Incoterms® 2010 rules have been in force since January 1, 2011.  Standard terms for the
international sale of goods, these rules have an obvious impact on

 contracts of carriage

- Who makes the carriage contract and on what terms?
- What legs of carriage must the carriage contract cover?
- Who bears the costs of carriage?
- What if the carrier or the terminal raises additional charges for the release of

the goods – who bears those costs, seller or buyer?

 shipping documents

- What type of bill of lading will a seller need to tender for payment?
- What must the bill of lading say about the goods?
- Is the seller entitled to get the bill of lading he needs from the carrier?
- To whom must it be made out and/or endorsed?
- What if payment is by letter of credit?

These are all issues which cut across the seller’s contractual position under the sale contract
and under the carriage contract.  Although Incoterms® 2010 are essentially a code for the
contract of sale, inevitably they have an impact on the shipping industry and already the
changes to Incoterms effected through the 2010 revision have raised important practical
issues for shippers and for carriers.

In this practical seminar, two members of the group drafting the Rules, chaired by a QC with
enormous experience in international trade disputes, will be going through the changes with
a special emphasis on their impact for shipping practice.

PART A
The Revision and its impact for Shipping Practice

Charles Debattista

PART B
The Omnimodal perspective - focus on delivery and transport document

David Lowe

PART C
Incoterms at Sea – focus on delivery and transport document

Charles Debattista

Q&A
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This seminar was conducted with reference to the various provisions of
the INCOTERMS 2010, copies of which can be obtained from

www.iccbooks.com
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Charles Debattista

Arbitrator and Associate Member, Stone Chambers

The Revision – and its impact for Shipping Practice

1 The 2010 Rules – the Revision Process

Why and how

2 What Incoterms do NOT do

3 In that case, what DO they do?

4 The Structure of Incoterms Rules 2010

5 Incoterms 2010 and Shipping Lawyers?
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6 The Main Changes:

6.1 DAT/DAP instead of DES/DEQ

6.2 New Classification Omni/Water

6.3 International Commercial Terms?  Or Domestic too?

6.4 Electronic communications

6.5 Insurance Cover

6.6 Security Related Information

6.7 Terminal Handling Charges

6.8 String Sales in Commodities

6.9 On Board/Ship’s Rail
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PART B

The Omnimodal perspective - focus on delivery and transport
document

David Lowe



“Omnimodal”
Transport, delivery, documentation
“Omnimodal”
Transport, delivery, documentation

David Lowe, PartnerDavid Lowe, Partner



Name of Speaker, Position

ExWorks - EXW

 At disposal of Buyer

 Not unloaded

 No carriage obligations

 Buyer provides receipt



Name of Speaker, Position

Free Carrier - FCA

 Deliver at Seller’s premises – loaded

 Deliver elsewhere

– not unloaded

– on Buyer’s transport

 No carriage obligations (BUT)

 Usual proof of delivery

 Provide assistance to obtain transport document



Name of Speaker, Position

CPT/CIP

 Contract on behalf of Buyer

 Deliver to carrier

 Provide usual transport documents

 If customary documents must allow Buyer to claim goods



Name of Speaker, Position

D Terms

Consolidation of D terms

 New Incoterms – DAT and DAP

 DAF, DES, DEQ and DDU – abolished

 Why?

– little real difference between terms

– difficult to apply to containers delivered at port terminal

– avoid “duty” for US/free trade areas



Name of Speaker, Position

DAT in more detail

 DAT

– unloaded from arriving means of transport

– placed at the disposal of the Buyer at the named terminal

– not import cleared

– replaces DEQ

– more useful for containers



Name of Speaker, Position

DAP in more detail

 DAP

– on arriving means of transport ready for unloading

– not import cleared

– replaces DES, DAF and DDU



Name of Speaker, Position

DDP

 No change

 As DAP except import cleared



Name of Speaker, Position

DAT DAP/DDP



Name of Speaker, Position

Terminal handling charges

 Feedback that terminal handling charges were causing
problems:

– Sellers surprised to receive a terminal handling invoice at point of
export

– Buyer surprised to receive terminal handling invoice at point of
import

 Real cause – recession?



Name of Speaker, Position

Terminal handling charges

 Departure Terminal

– cause – gap between FCA and FOB

– under FCA delivery is “on the Seller’s means of transport ready for
unloading”

– under FOB delivery is “placing [the goods] on board the vessel”

– difference between FCA and FOB

– cost of handling/storing at port

– cost of loading on to ship

– solution – use FCA



Name of Speaker, Position

Terminal handling charges

 Arrival Terminal

– e.g. Incoterms 2000 – CIF, DDU – Seller not liable for unloading cost

– BUT unloading cost often included in carriages contract

– solution in Incoterms 2010 – Seller pays “any charges for unloading
… that were for the Seller’s account under the contract of
carriage”



Name of Speaker, Position

FOB or FCA?

An example:

 Seller contracts with Buyer to sell goods FOB (Hong Kong)
Incoterms 2010

 Payment by Letter of Credit

 Letter of Credit requires presentation of onboard bill of
lading



Name of Speaker, Position

FOB or FCA?

In reality:

 Seller arranges for goods to be delivered

 By truck by container

 To Hong Kong port

 Hands over custody of container at port’s container
terminal on unloading

 Receives a delivery receipt from the carrier



Name of Speaker, Position

FOB or FCA?

Problems:

 The Seller cannot get paid

– no onboard bill of lading

 Mismatch in risk transfer:

– under FOB risk passes on loading onto ship

– but Seller lost control on unloading from truck

 Terminal handling charges

– handling and loading charges

– Buyer can recharge Seller

– to Seller’s surprise



Name of Speaker, Position

FOB or FCA?

Solution:

 Use FCA

 And different documents in Letter of Credit



QUESTIONS
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Vasanti Selvaratnam QC: Shipping & Trade

Vasanti Selvaratnam QC: Commercial profile also available

 � Litigation & Arbitration
 � Shipping & Maritime 
 � Commodities 
 � International Trade
 � Road, Rail & Air Transport

 � Insurance & Reinsurance
 � Banking & Finance 
 � Civil Fraud
 � Employment
 � Company & Insolvency

Vasanti Selvaratnam QC practices in all aspects of international commercial litigation and arbitration, regularly handling force 
majeure disputes, jurisdiction issues and all forms of interim urgent relief, including freezing orders and anti-suit injunctions. 
She specialises in large scale commercial cases both in court and in arbitration, including shipping and commodity disputes, 
related documentary credit issues and civil fraud. She is particularly noted for her user friendly “hands on” approach to cases 
and for her ability quickly to get to grips with disputes raising complex factual and technical issues which require a sound grasp 
of expert evidence and mastery of detail.

Recent cases include the Court of Appeal decision in The Wadi Sudr [2010] 1 Lloyd’s Rep 193 and Madoff Securities 
International Ltd (in liquidation) v Yacht Bull Corporation [2010] EWHC 133 (Ch). Recommended in Chambers and 
Partners and Legal 500, she is noted for her tenacity as well as for being ‘a poised and highly measured advocate’.

Vasanti Selvaratnam’s practice embraces all aspects of:

 � International trade, commodities, shipping and transport, 
including:

 � Full range of charterparty, bill of lading and international 
sale of goods disputes

 � Shipbuilding and refund guarantee disputes 
 � Ship sale and purchase
 �  Marine insurance
 �  Salvage and collision
 �  Wreck removal
 �  Pollution
 �  Limitation of liability
 �  CMR
 �  Jurisdiction disputes

 � International commercial litigation, including:
 �  Energy
 �  International Sale of Goods  
 �  Documentary credits
 �  Enforceability of guarantees
 �  Insurance
 �  Conflict of laws, jurisdiction disputes 
 �  All forms of interlocutory relief, including worldwide 

freezing orders and anti-suit injunctions
 � International arbitration
 � Civil fraud

Particular specialism in cases requiring technical expertise. Vasanti is recommended as a leading silk in Chambers & Partners 
and Legal 500. 

Vasanti Selvaratnam QC’s skills in cross-examinations are highly rated: “She comes across as incredibly calm and 
considered but leaves a trail of destruction in her wake.” (Chambers & Partners 2012)

.. known for her tenacity and recently acted in the ‘Wadi Sudr’ case, which has become the leading case on the enforcement 
of a foreign judgment in the UK that is in breach of the EU Judgments Regulation. (Chambers & Partners 2011)

Vasanti Selvaratnam QC
Call: 1983
QC: 2001

Recorder
Arbitrator
Accredited Mediator

LLB (Hons), LLM (First Class), King’s College, London

vasanti.selvaratnam@stonechambers.com



Vasanti Selvaratnam QC has a similarly wide-ranging commercial litigation practice. On the shipping front, she is especially 
famed for her track record on complex salvage cases. (Chambers & Partners 2010)

Vasanti Selvaratnam QC’s shipping work centres on multimillion-pound disputes, and recently included acting in APL 
Panama, which resulted in the largest Lloyd’s Open Form award seen in the market to date. (Legal 500 2010)

... well-regarded for high-level shipping and international trade disputes, and acted on The Front Ace case, one of the few 
references to the Admiralty Registrar that has gone to the Court of Appeal on points of principle in recent years. (Legal 
500 2009)

A selection of recent cases of interest and career highlights include:

Confidential - advising re enforcement of an arbitration award against a sovereign debtor.

Re: BNP - anti suit injunction and related jurisdiction issues in quasi contractual/non contractual case involving London 
arbitration and Russian proceedings brought by a non party under a Russian statute. 

The Triton (2011) : force majeure and laytime and demurrage dispute (delays in loading coal in Australia due to flooding).

Re ICC arbitrations (2011, confidential, ongoing): jurisdiction challenge founded on multi-tiered arbitration clause providing 
for arbitration after a period of friendly discussions.

Re LMAA arbitrations (2011, confidential, ongoing): multi-million dollar disputes under a string of long term charterparties 
arising out of premature termination, related world wide freezing injunctions.

JIN MAN and JIN PU (2011, Commercial Court): claim for in excess of $40 million under two guarantees rising issues of 
authority and Korean law, related anti suit relief.

AJWAA GASES v AL GHAITH (2011, Commercial Court): claim on a demand guarantee raising issues of construction, 
including  whether the underlying liability of the debtor has to be established as a pre-requisite to recovery under the guarantee     

The Wadi Sudr [2010] 1 Lloyd’s Rep. 193, CA: - declaratory relief and injunction sought to restrain proceedings in Spain in 
support of London arbitration. First case to grapple with the issue of whether a judgment obtained in Spain on the issue of 
incorporation of a London arbitration clause into the bill of lading has to be recognised by the English Court. 

APL Panama (2009): salvage - one of the largest LOF arbitrations arising out of the grounding of a gearless container vessel 
off the coast of Mexico and major services rendered by first class professional salvors (Titan) over a period of over 70 days with 
unprecedented levels of expenditure incurred. Issues of principle in relation to the recoverability of inter company debt as 
an out of pocket expense in addition to technical issues as to dangers while aground. Successful appeal in relation to oil spill 
issues and negligence.

New Navigation (2011): confidential safe port arbitration - multi-million dollar arbitration raises issues as to safety of the 
approaches to the port of Matanzas on the Orinoco River and whether the effective cause of a grounding was negligent 
navigation on the part of the Master and Pilot.

LCIA arbitration (confidential) (2010): multi-million dollar dispute raising issues as to the ability of a party to rely on an 
entire agreement clause where the conduct of that party gives rise to an estoppel and/or waiver.

*** (ongoing): confidential commercial arbitration - multi-million dollar commercial arbitration arising out of the grounding 
of a laden bulk carrier on an uncharted rock off the coast of Chile raising issues of Chilean law and the Hamburg Rules.

Madoff Securities International Ltd (in liquidation) v Yacht Bull Corporation [2010] EWHC 133 (Ch): instructed on 
behalf of French company in multi-jurisdictional conflict with Madoff entites regarding title to the yacht Bull. The recent and 
important decision of the Chancellor considers the interrelationship between the Judgments Convention and the Insolvency 
Regulation in the context of a claim by the liquidator of MSIL to assets over which title was disputed.

Rimpacific v Daehan Shipbuilding [2009] EWHC 2941 - anti-suit injunction, Korea, raising issues of separability of a 
jurisdiction agreement, ostensible authority to enter into a guarantee and proper law. 

Front Ace [2008] EWCA Civ 101: leading case in the Court of Appeal on assessment of damages for loss of a fixture following 
a collision.

Banga: multi-party Commercial Court action arising out of alleged vapour phase contamination of gasoil cargo raising technical 
issues as to mechanism, seaworthiness and due diligence.

Team Anemonia c/w Madrisa: Collision action raising issues as to the role of VHF in causing collision.
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Vasanti Selvaratnam QC: Shipping & Trade

Vasanti Selvaratnam QC: Commercial profile also available

 � Litigation & Arbitration
 � Shipping & Maritime 
 � Commodities 
 � International Trade
 � Road, Rail & Air Transport

 � Insurance & Reinsurance
 � Banking & Finance 
 � Civil Fraud
 � Employment
 � Company & Insolvency

Genoa: confidential arbitration arising out of damage to cargo of bananas. Issues raised on content of obligation to take 
delivery under clause 5 of Gencon (1994 ed) and lack of jurisdiction to award costs of foreign arrest.

Adamandas: advised shippers (Mittal) in connection with the highly publicised loss of a bulk carrier off the Reunion Is. 
following the development of a serious fire in her cargo of Direct Reduced Iron (DRI). Technical issues as to the causes of 
overheating.

Gerrards Cross Tunnel Collapse: acted on behalf of Tesco in connection with complex damages claims arising from collapse 
of tunnel at Gerrards Cross causing closure of railway line for 51 days. 

Compagnie Noga D’Importation et D’Exportation SA v The Abacha Defendants, ANZ Bank and others Commercial: 
freezing injunctions - civil fraud - Swiss, Russian, Nigerian law - banking practice - asset-tracing - money laundering - instructed 
on behalf of the claimants in multi billion dollar civil fraud action against numerous defendants. 

Sea Cresta: confidential commercial arbitration - two linked commercial arbitrations on behalf of charterers and shippers of 
a cargo of DRI. Technical issues as to the cause of cargo overheating; whether DRI a dangerous cargo.

OEL Vision: shipping - unseaworthiness - due diligence - Commercial Court litigation in respect of cargo claims arising out 
of the sinking of vessel – technical issues as to the cause(s) of loss and whether due to unseaworthiness before and at the 
beginning of the voyage.

Huntsman v Petroplus - multi-million dollar dispute under an agreement for the supply of naphtha and LPG raising issues of 
construction (including whether the effect of an entire agreement clause is to exclude implied terms under the Sale of Goods 
Act 1979) and technical questions as to the cause of mercury contamination and whether it was such as to render the products 
unsatisfactory or unfit for purpose).

Jambo - wreck removal - confidential arbitration involving a wreck removal contract in which the government threatened to 
exercise powers of intervention in relation to a vessel that was thought to have posed a threat to the environment and raising 
issues about the competence and professionalism of the salvors.

Key Singapore: applications to the Commercial Court under sections 67,68 and 69 of the Arbitration Act 1996 in relation to 
issues of time limits for lodging notice of appeal where there has been a private submission to arbitration in a salvage case and 
whether it is necessary to lodge a separate notice of appeal in relation to an award on costs only.

Starsin (House of Lords) [2004] 1 AC 715 - leading case on the identity of the contractual carrier under a bill of lading, the 
construction and effect of Himalaya Clauses and liability in tort. Consideration of the impact of UCP 500 on the importance 
to be attached to the form of signature when identifying the contractual carrier in a bill of lading.

The Nikmary [2004] 1 Lloyd’s Rep 55 (Court of Appeal); [2003] 1 Lloyd’s Rep 151: first modern case to consider the nature 
and timing of the obligation to provide a cargo in the context of exceptions to the running of laytime under an Asbatankvoy C/P.

Arkin v Borchard and ors [2003] 2 Lloyd’s Rep 225; [2004] 1 Lloyd’s Rep 88, 636, [2005] EWCA Civ 655: Commercial 
Court litigation raising important competition law issues in the context of the activities of two liner shipping conferences; claim 
for damages based on alleged breaches of Articles 81 and 82 of the EC Treaty. First case under English law in which damages 
were sought under Articles 81 and 82 in respect of alleged predatory pricing by the members of two liner conferences during 
a price war in 1991.

Star Maria [2003] 1 Lloyd’s Rep 183: entitlement to salvage at common law - test for conversion of towage to salvage.

Leerort [2001] 2 Lloyd’s Rep 291 (Court of Appeal): leading case on limitation of liability under the 1976 Limitation Convention 
and test to break limit under Article 4.

Metro litigation (1999/2000): multi-party litigation involving conflict of laws, title to blended/commingled oil and 
priorities as between conflicting proprietary claims. Instructed by Mobil.



Fjord Wind [2000] 2 Lloyd’s Rep 191 (Court of Appeal); [1999] 1 Lloyd’s Rep. 307: leading case on due diligence threshold. 
First modern case to consider the relationship between the doctrines of frustration and abandonment of a marine adventure.

The Sea Empress: instructed by the Environment Agency as specialist shipping counsel in connection with the prosecution of 
Milford Haven Port Authority.

The Owners of the Ship Pelopidas v The Owners of the Ship TRSL Concord [1999] 2 Lloyd’s Rep 675: collision involving 
analysis of black box data; GPS and computerised reconstruction of vessel tracks. Observations by Steel J as to the role of 
expert evidence in collision cases.

The Ikariada [1999] 2 Lloyd’s Rep 365: first reported case to consider whether failure to complete the blanks on a Congenbill 
bill of lading can give rise to a claim for damages or an indemnity under a Gencon form of charter.

The Kumanovo [1998] 2 Lloyd’s Rep. 301: Appeal from a reference arising out of ship collision.

The Nagasaki Spirit/Ocean Blessing: [1997] AC 455 (House of Lords): shipping - special compensation.

Rights of Audience: 

Dubai International Financial Centre Courts (2008)

Memberships:

 � COMBAR
 � LCLBA
 � BMLA
 � LMAA
 � London Shipping Law Centre
 � European Circuit
 � Bar European Group
 � Law Society European Group
 � Institute of Advanced Legal Studies
 � ICC’s Banking and Finance committee
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Charles Debattista: Shipping & Trade

Charles Debattista: Commercial profile also available

 � Litigation & Arbitration
 � Shipping & Maritime 
 � Commodities 
 � International Trade
 � Road, Rail & Air Transport

 � Insurance & Reinsurance
 � Banking & Finance 
 � Civil Fraud
 � Employment
 � Company & Insolvency

Charles Debattista specialises in all areas of dry shipping law and related aspects of international trade, including: 

 � Bills of Lading 

 � Charterparties

 � International Sale Contracts, both of commodities and of goods

 � Letters of Credit

 � International Bank Guarantees

His work falls into five categories:

 � He accepts appointments as an arbitrator, whether as party-appointed, chairman of tribunals, or sole Arbitrator.

 � He takes instructions to represent parties as an advocate before arbitral tribunals. 

 � He takes instructions to give Opinions and advice on any of the above areas.

 � Charles provides expert Opinions on English law for foreign courts, among which most recently courts in Switzerland, 
Panama and the USA.

 � Charles has been heavily involved in the drafting of international trade rules, having chaired the drafting groups for Incoterms 
2010 and 2000 and having been a consultee for the UCP600.

Arbitration

Charles has been arbitrating since 2002, under LMAA, ICC, GAFTA and FOSFA Rules; he also takes appointments in ad 
hoc references. Charles has recently become a member of the panel of arbitrators in the Singapore Chamber of Maritime 
Arbitration. 

Since 2002, Charles has either decided or appeared in 150 references, ranging from small values to USD30m. He has had 
several of his Awards approved on reference up to the Courts, among which most recently: 

 � Soufflet Negoce v Bunge [2011] 1 Lloyd’s Rep 531 on the readiness of the vessel in fob sales.

 � The Darya Radhe [2009] 2 Lloyd’s Rep 175 on dangerous goods in the carriage of goods by sea.

 � Sanhe Hope v Toepfer [2008] 1 Lloyds Rep 458 on the measure of damages in sale contracts.

Charles Debattista

Arbitrator & Associate Member

Call: 1978 (Malta)
Call: 2004 (England & Wales)

Formerly Professor of Commercial Law at the University of 
Southampton (to 2011) 

MA University of Oxford (1983)
BA (Hons) (Juris), University of Oxford, Rhodes Scholar, 
St Edmund Hall, University of Oxford (1979)
LLD, Royal University of Malta (1977)

charles.debattista@stonechambers.com



Examples of Recent Arbitrations: 

As so much of Charles’s work is involved with confidential arbitrations, it is impossible to give party names as examples of 
recent work. Recent cases in which he has either arbitrated or represented parties include, however, disputes relating to the 
following:

 � Performance of ship management and ship supply contracts.

 � Whether a charterparty had been concluded. 

 � Duties regarding dangerous goods.

 � The effect of a certificate final clause in a sale contract for the sale of a metal commodity.

 � Liability for demurrage as between seller and buyer. 

 � The effect of force majeure clauses in sale contracts.

 � The failure to open a letter of credit within the stipulated time.

Examples of Recent Opinions:

Recent Opinions have related to:

 � The identity of the carrier in cargo claims.

 � The effect of undated bills of lading.

 � An insurance company’s title to sue a carrier under COGSA 1992. 

 � Fraud in letters of credit and bank guarantees.

 � The duty of disclosure in insurance contracts.

 � The effect of the FCA Incoterm on the transfer of risk.

 � The effect of “certificate final” clauses in an international sale of bio-fuels.

 � The effect of a “shipping tolerance” in an international sale of coal.

Publications:

Charles has written prolifically in his areas of expertise, concentrating in particular on the complex relationships between 
charterparties and bills of lading and the underlying contracts of sale and letters of credit. His writing has frequently been cited 
in courts in the UK and abroad, most recently in: 

AP Moller-Maersk v Sonaec Villas [2011] 1 Lloyd’s Rep 1 on straight bills of lading. 

The Mercini Lady [2009] 2 Lloyd’s Rep 679 on certificate final clauses. 

The Rafaela S [2005] 1 Lloyd’s Rep 347 on straight bills of lading. 

The Starsin [2003] 1 Lloyd’s Rep 371 on the identity of the carrier in cargo claims.

Uco Bank v Golden Shore Transportation [2005] SGCA 42, Singapore Court of Appeals, on the endorsement of bills of 
lading. 

Major publications include:

 � Maritime Law, Sweet and Maxwell, 2011, co-author 

 � Transfer of Property in International Sales (ICC-Paris, 2010), co-author

 � The Rotterdam Rules: A Practical Annotation, Informa 2009, co-author

 � Bills of Lading in Export Trade, Tottel Publishing, third edition January 2009

 � Halsbury’s Laws of England, vol 4, Carriage and Carriers; November 2008 

 � Halsbury’s Laws of England, vol 41, Sale of Goods and Supply of Services, 2005

 � Halsbury’s Laws of England, vol. 43(2), Shipping and Navigation, 1997, with Hardy Ivamy



David Lowe
Partner

Tel:  +44 (0)20 7664 0322
Email: david_lowe@wragge.com

David Lowe leads Wragge & Co's commercial contracts team. David has a particular focus
on contracts which relate to the sourcing, manufacturing, distribution and retailing of
goods advising clients such as Marks & Spencer, Birds Eye Iglo, Premier Foods, Astra
Zeneca, several global automotive OEMs, Cookson Group, London Taxi's and
Mothercare. This means a substantial part of David's work relates to international
contracting ranging from sourcing of commodities and manufactured goods, international
agency and distribution to retailing, and also the related freight forwarding, logistics and
warehousing.

It was David's expertise in advising buyers and sellers of manufactured goods on
international arrangements that led to his involvement in Incoterms and becoming one of
the 8 experts who drafted Incoterms 2010.

David also advises on outsourcing and procurement projects - for example advising
Transport for London on the Barclays Cycle Hire Scheme. David is looking forward to 2012
- he advised the GLA on the host city contract for the London Olympics!
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