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Introduction: 
This event will focus on some important recent decisions on marine insurance, 
recent legislation (the Third Parties (Rights against Insurers) Act, 2010), and 
some Law Commission proposals in the pipeline. 
 

Issues: 
 
The main issues to be covered will include: 
 

• Implications of the Supreme Court decision in the Cendor Mopu ― 
where does the law now stand on inherent vice, perils of the seas, 
insufficiency of packing, concurrent causation (The Miss Jay Jay)? 
 

• Up-date on total loss (CTL and ATL) ― the CA decision in Masefield 
v Amlin (piracy, ransom and public policy) ― the “challenging 
issues” on abandonment in The WD Fairway 

 

• Construction of warranties ― restatement of the law in Pratt v 
Aigaion (The Resolute) 

 

• The implied warranty of seaworthiness and waiver of disclosure 
(Garnat Trading v Baominh Insurance) 

 

• Insolvency issues ― The Third Parties (Rights against Insurers) Act 
2010 ― the decision on s.423 Insolvency Act 1986 in WD Fairway 
(No. 3) 

 

• Interest and damages for late payment by insurers ― Law 
Commission proposals. 
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LONDON SHIPPING LAW CENTRE 

MARITIME BUSINESS FORUM 

“INSURANCE LAW DEVELOPMENTS” 

14 APRIL 2011 

________________________________________________________________ 

This paper comments on some important recent decisions in marine insurance.  If 

time permits, I will try to say something about five cases.  Steven Gee will put me 

right, I don’t doubt, on The Cendor MOPU. Kapil Dhir will explain how the insurers 

in WD Fairway won the day by obtaining relief under the Insolvency Act 1986 

having failed to establish their claim via the Marine Insurance Act. 

Global Process Systems Inc. v Syarikat Takaful Malaysia Berhad (The Cendor 

MOPU) [2011] UK SC 5.   

The oil rig “Cendor MOPU” was the subject matter of a cargo policy 

incorporating the 1982 ICC.  It was being carried, with its legs up in the air, on 

a towed barge on a voyage from Galveston to Malaysia when disaster struck, in 

the form of a “leg-breaking wave” hitting the barge in just the right way to 

cause one of the legs to break off, followed quickly by the other two legs.  The 

loss resulted from metal fatigue in the three legs.  The weather and sea 

conditions were within the range reasonably to be expected to be encountered 

on the voyage.  With hindsight, the loss was very probable but it was not 

inevitable.  The developing fatigue cracks prior to the casualty would not on 

their own have been sufficient to cause the leg to come off.  That required, in 

addition, the imposition of the additional stresses caused by the leg-breaking 

wave catching it “just right”.  The loss was held to be fortuitous.  The 

appellant insurers failed to establish their defence based on inherent vice 

 

This was the first marine insurance case to reach HL/SC level in more than a 

decade and the first case ever at this level where what is meant by “inherent 
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vice” was debated in any depth.  However, the definition which Lord Diplock 

had provided in Soya v White (where the meaning of inherent vice was not at 

issue in the HL) was accepted on all sides.  The Supreme Court judgments in 

Cendor Mopu approve and interpret Lord Diplock’s test which remains the 

starting point and for most cases the finishing point.  Lord Diplock said that 

inherent vice: 

“means the risk of deterioration of the goods shipped as a result 
of their natural behaviour in the ordinary course of the 
contemplated voyage without the intervention of any fortuitous 
external accident or casualty” 

Although Lord Mance and Lord Collins both warned against the dangers of 

treating judicial pronouncements as if they were words in a statute, in reality 

the meaning of Lord Diplock’s formulation was at the heart of the matter. 

The reasoning in the four SC judgments is not identical but is near enough the 

same to prevent (I hope) future arguments based on hair-splitting distinctions 

between the individual judgments. 

Lord Mance’s conclusions at paras 80-81 seem to me to encapsulate the 

result.  Having reviewed all the main hull and cargo cases, Lord Mance said 

that: 

[80] “If inability to withstand foreseeable bad weather 
conditions does not prevent damage sustained as a result 
being attributed to perils of the sea, (i) that must be 
because Lord Diplock’s reference to the ordinary course of 
the contemplated voyage was not intended to embrace the 
weather conditions foreseeable on such a voyage, but was 
rather used as a counterpoint to a voyage on which some 
fortuitous external accident or casualty occurred and (ii) 
there is no apparent limitation in Lord Diplock’s 
qualification “without the intervention of any fortuitous 
external accident or casualty” – in other words, on the face 
of it, anything that would otherwise count as a fortuitous 
accident or casualty will suffice to prevent the loss being 
attributed to inherent vice”. 

[81] “On this basis, it would only be if the loss or damage could 
be said to be due either to uneventful wear and tear (or 
‘debility’) in the prevailing weather conditions or to 
inherent characteristics of the hull or cargo not involving 
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any fortuitous external accident that insurers would have a 
defence.  In the scheme of the 1906 Act, but would not 
appear to me surprising ....”. 

To similar effect, see Lord Saville at para. 45, Lord Clarke paras. 110, 111, 114, 

137.  In agreement with the Court of Appeal, Lord Clarke’s reasoning at para 114 

makes it clear that Arnould’s original definition (still retained in the current 

edition) of inherent vice as meaning “loss or deterioration which arises solely from 

a principle of decay or corruption inherent in the subject insured” is to be 

understood as meaning that inherent vice would be the sole cause where any other 

outside causative factor would not be a peril insured against.  “That is in essence 

what Lord Diplock’s definition amounts to, at any rate in the context of perils of 

the seas”. 

External factors do not, in other words, necessarily prevent a loss being attributed 

to inherent vice – as for example the atmospheric conditions in Noten v Harding 

(the mouldy gloves case) which is treated by the SC as the prime example of 

inherent vice. 

What else can we get from Cendor MOPU? 

First, it confirms that identifying proximate cause is a question of commonsense, 

Bingham LJ’s dictum in Noten v Harding (“unchallenged and unchallengable 

authority shows that this is a question to be answered applying the common sense 

of a business or seafaring man”) now has even more unchallengeable authority 

behind it. 

Second, it confirms (what was clear from the hull cases) that inability of the vessel 

or cargo to withstand adverse weather and sea conditions which could reasonably 

be expected to be encountered does not present a loss being fortuitious or caused 

by perils of the sea. 

Third, it is clear that Donaldson LJ’s dicta on the meaning of inherent vice in the 

CA in Soya v White ought now to be disregarded.  If he meant anything different 

from Lord Diplock’s formulation, he was wrong. 
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Fourth, it is clear that the reasoning in Mayban v Alstom [2004] 2 Lloyd’s Rep 609 

was wrong. 

Fifth, the analysis in the current edition of Arnould is wrong.  There is no reason to 

infer that Lord Diplock agreed with Donaldson LJ in Soya v White.  The reverse is 

more likely, [in parenthesis it doesn’t seem to me that the previous analysis in the 

16th edition and supplement was quite right either, in the light of Cendor MOPU.   

Sixth, it is difficult to see how a case involving inability to withstand weather and 

sea conditions reasonably to be expected and the impact of such conditions can 

ever lend itself to the analysis of two proximate causes operating concurrently one 

of which is inherent vice (Lord Saville para 47, Lord Mance para. 88, Lord Clarke 

para. 137 – Waller LJ held a similar view). 

If the SC decision had gone the other way, there would be a gaping hole in the 

standard all risks cargo cover.  That is the most important result of Cendor MOPU. 

There are three questions which may have been opened up by the decision. 

First, we have all got used to the idea that there may be more than one proximate 

cause, and that Wayne Tank  and The Miss Jay Jay are the fount of wisdom in this 

area.  The SC judgments particularly Lord Mance’s, seem to me to cast a shadow 

over the reasoning in Miss Jay Jay.  It may be that the Courts will have to be more 

astute, now, in identifying the dominant cause.  Although there was no challenge 

to the concept that there can be two proximate causes of loss, the respondent’s 

printed case expressed reservations which Lord Mance at least seems to share. 

Second, Professor Bennett in his 2007 article in LMCLQ and Waller LJ had discussed 

what is the threshold for a fortuitous loss by perils of the seas (referring to Mustill 

J’s classification of different grades of weather conditions, in Miss Jay Jay.  The SC 

didn’t go down that route and Lord Clarke said “such a discussion is rarely fruitful” 

but I shouldn’t be surprised if that avenue is still explored in future cases.   

Third, although clause 4.4 in the ICC (the inherent vice exclusion) can now be seen 

as having little scope, the same does not apply to clause 4.3 (“insufficiency or 

unsuitability of packing or preparation of the subject matter insured to withstand 
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the ordinary incidents of the insured transit”).  There may well be cases where this 

exclusion bites, and the two-cause analysis in Wayne Tank and Miss Jay Jay would 

apply.  The exclusion could probably have afforded the insurers a valid defence on 

the facts in Mayban v Alstom.  It cannot be long before some Judge has the 

pleasure of construing the words “the ordinary incidents of the insured transit” in 

Clause 4.3.  It is a matter of record that they were added to the exclusion clause 

in the light of Mayban v Alstom, reflecting what is now known to be a wrong 

approach in law. 

Masefield AG v Amlin Corporate Member Ltd (The Bunge Melati Dua  

[2011] EWCA Civ. 24 

The CA upheld the judgment of David Steel J in this Somali piracy case.  The 

claimant cargo owners gave notice of abandonment when negotiations (led by the 

ship owners) for release of ship, cargo and crew were at an advanced stage.  The 

ransom was paid and the property and crew released about a week later.  In this 

unpromising context, the cargo owners argued that the vessel was an ATL 

alternatively a CTL when the NOA was given.  The CTL argument was not pursued 

on appeal. 

The decision establishes (i) There is no general rule to the effect that capture or 

seizure by pirates or theft is an ATL.  The case on which the assured principally 

relied (Dean v Hornby (1854) 3 E & Bl 180) does not support any such rule.  It was a 

case on CTL not ATL, and it was not a ransom case.  “There is no rule of law that  

capture or seizure is an ATL.  The subject matter is not amenable to a rule of law 

at all; it is all ultimately a question of fact” (Para. S6 in the judgment of Rix LJ)    

(ii) Payment of ransom to pirates is not contrary to public policy.  The Somali 

pirates are not known to be terrorists – and these payments are not illegal.  It 

follows that in appropriate cases payments may be recovered from insurers as sue 

and labour expenditure or be recovered in general average.  The public policy 

point is of wide ranging significance.  It is important to have it confirmed that 

there is no public policy objection to ransom payments, though I would have been 

surprised if the point had gone the other way.  (iii) It is irrelevant to the question 

of an ATL whether the assured has a duty to mitigate loss by paying a ransom, 
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under s 78(4) MIA 1906.  There is no duty not to pay a ransom to pirates.  The 

existence or otherwise of a duty may be relevant to whether there is a CTL, but 

not to whether there is an ATL where the question is whether the assured has in 

fact been irretrievably deprived of his property.  Moreover, in the context of these 

Somali piracy cases, the argument on duty to sue and labour is impossible for cargo 

owners to sustain as Rix LJ noted (para 77) since the payment of ransom is 

negotiated and paid by the ship owners, not by cargo. 

The Court was not of course concerned with the consequences of a failure to pay a 

ransom.  If there is no duty to submit to pirates’ demands, could a ship owner walk 

away and claim a total loss, leaving the crew to their fate?  That may be where 

Masefield’s argument would lead, but (I hope) it’s unlikely ever to happen. 

Pratt v Aigaion Insurance Co. S.A. (The Resolute)  [2009] 1 Lloyd’s Rep 225 

This is a landmark decision, in my view, on the construction of insurance 

warranties.  Unless and until the long-promised reform of the law relating to 

warranties comes to pass The Resolute is now the leading case. 

Resolute was a fishing trawler.  She was moored alongside the quay in North 

Shields in readiness for the next day’s fishing with her generator left running, 

when a fire started in the galley making her a CTL.  The crew had gone ashore, 

after landing that day’s catch, most of them in order to go to the local pubs.   

The policy contained a crewing warranty in the following terms: 

“Warranted Owner and/or Owner’s experienced skipper on board 
and in charge at all times and one experienced crew member”.  

It was common ground that this was a “delimiting warranty” or a suspensive 

condition. Sir Anthony Clarke MR evidently took this “concession” by Underwriters 

with a pinch of salt.  It has (or had) become fashionable for Underwriters to seek 

brownie points by disavowing any intention to impose a promissory warranty, when 

a suspensive condition would still afford a defence.  The Resolute shows that the 

approach to construction does not differ; nothing is to be gained by such 

manoeuvres. 
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It was common ground that the words “at all times” in the warranty could not 

sensibly be given their natural and ordinary (or literal) meaning.  The words had to 

be qualified in some way in order to give the warranty a reasonable and business 

like meaning having regard to context and purpose.  The primary basis of the CA 

decision was that the warranty was ambiguous, because it did not make clear or 

give any indication what the extent of any qualification on “all times” was to be.  

But if there was no ambiguity, the natural qualification having regard to the 

context and purpose was that the warranty only required the owner/experienced 

skipper  and one experienced crew member to be on board at times when their 

presence could be expected to be needed. 

At first instance, HHJ Mackie QC had followed a recent decision on crewing 

warranties (The Newfoundland Explorer) where Gross J had taken the view that 

“at all times” was qualified to the extent of allowing absences ashore on ship’s 

business, or in emergencies.  The CA disagreed with that approach.  Resolute 

shows that the principle of giving consistent decisions on commonly used formulae 

can only be applied with caution to warranties.   

Sir Anthony Clarke MR discussed the relevant principles in some detail, starting 

with the ICS guidelines, and citing well-known statements of principle such as Lord 

Diplock’s remarks in The Antaios and the proposition of Saville LJ in Husain v 

Brown that if underwriters want the protection of a warranty it is up to them to 

stipulate for it in clear terms.  He then cited the following passage from 

MacGillivray; 

“The first relevant rule of construction is that the apparently 
literal meaning of the words in a warranty must be restricted if 
they produce a result inconsistent with a reasonable and 
businesslike interpretation ...  A warranty must, if necessary, be 
read with such limitations and qualifications as will render it 
reasonable.  The words used ought to be given the interpretation 
which, having regard to the context and circumstances, would be 
placed upon them by ordinary men of normal intelligence 
conversant with the subject-matter of the insurance”.  

In The Resolute the Court identified the purpose of the crewing warranty, in the 

context of a policy insuring a fishing vessel, and limited its scope accordingly.  

Their approach (together with confirmation that the contra proferentem principle 
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applies) seems to me to represent an important development in the way that 

warranties (still very common in marine policies) are likely to be interpreted. 

Garnat Trading & Shipping (Singapore) Pte. Ltd v Baominh Insurance Corp.  

[2010] EWHC 2578 (Comm.) 

This is a classic marine insurance case.  It involved the insurance of a floating dock 

for a voyage under tow from Vladivostok to Vietnam.  In preparation for the voyage 

(as one would expect) a detailed Towage Plan was prepared.  This involved a 

document referred to as “the Assessment” which included design maximum wave 

heights amongst the design criteria.  The dock departed from Vladisvostok on 23 

June 2006 in single tow, with its draft increased to 4.4m. (on the Harbour Master’s 

recommendation) to reduce windage on passing through the narrow channel in 

Golden Horn Bay.  It was intended that the draft should then be reduced and that 

the dock would be linked up to two tugs for the ocean voyage.  There was an issue 

as to whether the draft was reduced as planned; Christopher Clarke J found that it 

was. 

Having survived a close encounter with a typhoon, the convoy suffered a direct hit 

from a tropical storm suddenly changing direction on 13 July 2006.  The dock 

became a CTL.  The wave heights substantially exceeded the design maxima on 

both occasions. 

The Claimants’ case (which succeeded) was that the vessel was lost by perils of 

the seas in the form of extraordinary weather conditions far exceeding those which 

the dock had been designed to or could reasonably be expected to endure.  The 

insurers ran two main defences.  First, they relied on the implied warranty of 

seaworthiness.  Second, they alleged non-disclosure.  The case is important on 

both aspects, particularly the seaworthiness issue – there are virtually no modern 

insurance cases on the implied warranty of seaworthiness – I think only one other, 

in the last half-century (The Pride of Donegal).  

The unseaworthiness issue 



9 
 

The judgment contains a useful summary of the relevant principles (at para. 160).  

These appear to have been common ground but that doesn’t make them any less 

useful (and authoritative).  Three points which were particularly relevant, and on 

which Garnat Trading can be regarded as a prime illustration, are: 

(i) The doctrine of stages  

(ii) The principle that a defect which can be quickly and easily remedied 

at sea does not render a ship unseaworthy 

(iii) The principle that seaworthiness is relative to the nature of the ship. 

Points (i) and (ii) were really two sides of a coin, in this case.  The last reported 

case on the doctrine of stages (I think) was in the 1950’s.  Christopher Clarke J 

held that the dock was not unseaworthy on leaving Vladivostok on an increased 

draft recommended by the harbour master which was intended to be reduced at 

the start of the ocean voyage proper, would easily be reduced, and was in fact 

reduced.  Alternatively, he would have applied the doctrine of stages.  It was 

legitimate to regard the voyage as having at least two stages which were 

sufficiently definite, well-recognised and separate.  The second stage began when 

the dock commenced the ocean voyage proper in double tow.  The fact that the 

Towcon contract made no distinction between stages was irrelevant. 

On point (iii) above, the relative nature of unseaworthiness, the Judge’s 

formulation cannot be improved on (by me at any rate).  

“Seaworthiness is relative to the nature of the ship.  The ship 
should be in a condition to encounter whatever perils of the seas 
a ship of that kind and laden in that way may be fairly expected 
to encounter.  When it is known that a particular ship is not 
capable of being made as fit to encounter the perils of a voyage 
as an ordinary vessel, the most that the warranty of 
seaworthiness requires is that the particular ship, given its 
limitations, is made as fit for the voyage as is practicable.  Thus, 
seaworthiness is to be judged flexibly and by reference to the 
adventure insured, and the assured does not warrant the 
prudence of the adventure, which is for the insurers to judge 
when deciding whether to accept the risk and the level of 
premium”. 

By this standard, there was no breach of the warranty of seaworthiness.  
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A similar note had been struck by Fletcher Moulton LJ in Cantiere Meccanico v 

Janson [1912] 3 KB 452, 466 (also a case of a floating dock) ― “I should think that 

nobody imagines that such a vessel on being sent to sea is safe and seaworthy in 

the same sense as a tramp steamer or an Atlantic liner”. 

The non-disclosure issues 

Christopher Clarke J held that the information regarding wave height criteria, said 

not to have been disclosed (and admittedly, and obviously, material) had in fact 

been disclosed.  It was in the Assessment forming part of the Towage Plan and 

there was a fair presentation of the risk.   

The problem for Baominh’s underwriters (for which it’s difficult not to have some 

sympathy) is that they weren’t familiar with the technical aspects of ocean towage 

of floating docks, and couldn’t themselves assess or even probably understand the 

Towage Plan and its attachments albeit they realised these documents would 

contain important information from an underwriting perspective.  

Up until the last minute before the risk was placed, there was an express warranty 

relating to towage.  This was removed, when the class surveyor gave his approval.  

Section 18(3)(d) in the 1906 Act, which renders disclosure of matters covered by 

warranties superfluous, did not therefore apply. The better way of looking at the 

matter was that disclosure had been superfluous and remained superfluous 

because Baominh relied on the surveyor’s approving the Towage Plan.  For 

essentially the same reasons, this was a classic case of waiver of disclosure under 

s.18(3)(c) of the Act (and a good illustration of now well-established principles).  

There had been a fair presentation.  Baominh knew that the Towage Plan and its 

attachments were likely to contain important underwriting information.  They 

were put on inquiry as to its contents and failed to make inquiries about wave 

height restrictions when a reasonably careful insurer would have asked if it was a 

matter that concerned him.  They preferred instead to rely on the surveyor’s 

judgment.  

It will come as no surprise that Baominh also failed to prove inducement.  
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Darnoch Ltd v Westminster International BV (The WD Fairway) (No.2) [2009] 2 

Lloyds Rep 191; (No.3) [2009] 2 Lloyds Rep. 420 

I have left this case till last in the hope that I’ll run out of time before getting to 

it.  Tomlinson J. introduced his judgment by referring to Lord Diplock’s description 

of the contract of marine insurance as being “highly idiosyncratic” and noting that 

the parties had “contrived  to produce a contingency hitherto unprecedented so 

far as is known”.  The case raised “a series of challenging issues”.  It did indeed.  

WD Fairway is the sort of case that gives marine insurance a bad name, as an 

arcane branch of the law (which generally speaking it isn’t).  I doubt whether one 

can extract much from WD Fairway that is of practical importance.  The last case 

involving the problem of some underwriters but not all accepting an abandonment 

seems to have been a case in the Court of Session in 1884.  It will probably be 

another century before there is another case like WD Fairway.   

The salient facts were as follows: 

(1) WD Fairway was a mega-size trailer hopper dredger.  There were said to be 

only two other vessels in the world of similar size and capability.  

(2) The vessel became a CTL as a result of a collision in March 2007.  NOA was 

given and declined in the usual way.  The vessel was towed to Thailand, 

where she remained, and eventually all the underwriters paid the CTL claim 

(by April 2008).  

(3) A dispute then arose as to the residual open market value of the vessel.  

The assured did not dispute underwriters’ entitlement but resisted allowing 

any independent valuation or taking of tenders on the ground (or pretext?) 

that this would risk the vessel falling into the hands of competitors of the 

Boskalis group. 

(4) Faced with this impasse, the majority of the underwriters expressly elected 

to take over the interest of the assured in what remained of the vessel 

under s.79(1) of the Act, in December 2008.  They had not been quick 

enough. 
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(5) The Boskalis Companies reacted swiftly.  On 9 January 2009, the vessel was 

removed from the Dutch register and sold (in Thailand) to another company 

in the group for €1000.  The object of the sale was to frustrate the insurers’ 

contractual entitlement to take over the vessel and any property rights they 

might have acquired.   

(6) The remaining underwriters who had not exercised their election under 

s.79(1) of the Act before the sale sought to do so a few days later.  

(7) The sale was effective to pass title under the lex situs, which was Thai law.  

None of the underwriters had any proprietary interest under Thai law.  The 

only way of compensating for the loss of their contractual rights to take 

over the vessel which the Underwriters (at least those who elected in time 

under s.79(1)) possessed was by an order under s.423 of the Insolvency Act 

1986 – As Kapil Dhir will explain.  

All the elaborate learning on questions of marine insurance law, and on Thai law, 

in the two judgments was relevant principally because it was relevant to the 

exercise of discretion under s.423.  It was not just an ego trip for the lawyers 

involved.   

The following (more or less arcane) points of marine insurance law were ruled 

upon in WD Fairway.  This is not a complete list.  

(i) In the ordinary case, an assured whose NOA is declined will be treated 

as continuing to offer the property to the insurers unless and until he 

does some act inconsistent therewith, and when underwriters decline 

the notice, their rejection of the assured’s offer is not irrevocable.  Loss 

by underwriters of their rights under s.63(1) and s.79(1) is likely to be 

achieved only by express agreement or the assured’s reliance on a clear 

representation.    

(ii) Acceptance of NOA unaccompanied by payment for a CTL does not now 

result in transfer of the property (whatever the position may have been 

before the 1906 Act).  Acceptance of the NOA will give rise to an 

equitable lien, prior to payment (this is perhaps the most important 
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point established - obiter – in WD Fairway.  It is only when the insurers 

have both paid the CTL claim and either accepted the NOA or made a 

positive election to exercise their right to take over the property under 

s.63(1) and/or s.79(1) that the proprietary interest is transferred.  

(iii) Where there are technical obstacles to vesting legal title to the property 

in the insurers as abandonees, they will at least acquire an equitable 

title.  The conventional analysis is that in those circumstances 

underwriters would be beneficiaries under a trust, but Tomlinson J. 

suggested that it might be preferable to analyse the position as one 

where there is an equitable lien.  I wont go into the reasons ― it was 

argued that insurers who between them have achieved a majority 

interest as tenants in common at law or have an equitable lien can apply 

to have the vessel sold by judicial process under s.188of the LPA 1925, 

but that co-owners in equity of a moiety or upwards of the shares in a 

vessel would not be entitled to similar relief because of something 

called the rule in Saunders v Vautier.  Tomlinson J gave up at that point 

and I don’t blame him.  

(iv) Where some but not all the subscribing underwriters elect to take over 

the property, their election will be effective (as the case may be) to 

transfer legal title to them as tenants in common at law together with 

the owners or to transfer an equitable title (or a mixture of both).  The 

argument that no title is transferred was misconceived; it was 

inconsistent with the principle that each insurer makes a separate 

contract.   

 

 

Essex Court Chambers      Jonathan Gilman QC 
24 Lincoln’s Inn Fields       11 April 2011  
London WC2A 3EG  
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Inherent Vice and Constructive Total Loss

Steven Gee QC

The Speaker:
Steven Gee QC has been in silk since 1993.  Whilst a junior he was the standing junior counsel to the Department of 
Trade and Industry (ECGD).  He is the head of Stone Chambers, a commercial litigator, and the author of “Commercial 
Injunctions” (published by Sweet & Maxwell, 6th  edition forthcoming) and many articles.

Steven practises in the full range of commercial work including arbitrations, agency agreements, distribution agreements, 
commercial contracts, joint ventures, partnership cases, sale of goods, insurance, reinsurance cases, misrepresentation 
and civil fraud, shipping, shipbuilding, company law and banking.  He is recommended in the directories published 
by Legal 500 and Chambers & Partners as a specialist in Commercial Arbitration, Commercial Litigation, Civil Fraud, 
Insurance and  Reinsurance and Shipping.

He sits as a commercial arbitrator (appointors include the President of the Law Society) and has acted in numerous 
commercial arbitrations over a period of 30 years in England, Bermuda, New York, Paris and Geneva (including ICC 
arbitrations in England, New York, Paris and Geneva), and as counsel in cases about the enforcement of arbitration 
agreements and awards.  He has appeared as counsel in Bermuda, in the Supreme Court of the Republic of Ireland, 
the Cayman Islands, the Turks and Caicos Islands, and Antigua.  He sits as a Recorder of the Crown Court for civil, 
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Part I:  Inherent Vice 

Reasons for the Judgment
The issue before the Supreme Court was whether the proximate cause of the loss was an 
insured peril, in the form of the stresses put upon the oil rig by the height and direction of 
the waves encountered on the voyage, or inherent vice in the subject matter insured. The 
reason for the focus on the “proximate cause” is to be found in section 55 of the Marine 
Insurance Act 1906, which provides that an insurer is liable for any loss “proximately caused” 
by a peril insured against. The proximate cause is not the cause closest in time to the loss, 
but that which is proximate in efficiency. The 1906 Act also contains provision regarding 
inherent vice: section 55(2)(c) provides that an insurer is not liable for inherent vice in the 
subject matter insured. It was not suggested that the exception in Clause 4.4 for inherent 
vice bore any different meaning to that in the 1906 Act: [17]-[23].

The classic definition of inherent vice is that of Lord Diplock in Soya GmbH Mainz 
Kommanditgesellschaft v White [1983] 1 Lloyd’s Rep 122: “It means the risk of 
deterioration of the goods shipped as a result of their natural behaviour in the ordinary course 
of the contemplated voyage without the intervention of any fortuitous external accident or 
casualty.” The Supreme Court relied and expanded upon that definition.

Lord Mance noted that the reference to “the ordinary course of the contemplated voyage” 
was not intended to embrace weather conditions foreseeable on such a voyage. Further, 
there is no apparent limitation in the qualification “without the intervention of any fortuitous 
external accident or casualty”. Thus anything that would otherwise count as a fortuitous 
external accident or casualty will suffice to prevent the loss being attributed to inherent vice: 
[80].

The Supreme Court also emphasised that the question of the proximate cause is to be 
answered, as Bingham LJ noted in T M Noten BV v Harding [1990] Lloyd’s Rep 283, 
“applying the common sense of a business or seafaring man”: [19].

Applying these principles, it was not possible to fit the facts of the current case into any 
normal conception of “deterioration of the goods shipped as a result of their natural 
behaviour in the ordinary course of the contemplated voyage”. The loss had many obvious 
characteristics which one would associate with a fortuitous marine accident or casualty and 
that was how it should be seen. In particular, the breaking of the legs was neither expected 
nor contemplated. It only occurred under the influence of a wave of a direction and strength 
catching the first leg right at the right moment, leading to increased stress on and collapse of 
the other two legs in turn: [46]; [65]; [84].

The fact that the legs were not capable of withstanding the normal incidents of the insured 
voyage, in particular the weather reasonably to be expected, did not make inherent vice 
the proximate cause. If that were the case, the cover would only extend to loss or damage 
caused by perils of the sea that were exceptional, unforeseen or unforeseeable. That would 
frustrate the purpose of all risks cargo insurance, which is to provide an indemnity in respect 
of loss or damage caused by, among other things, all perils  of the sea: [35].

The Court therefore held that the proximate cause of the loss was a peril of the sea.”

Marine Insurance Act 1906

“55 Included and excluded losses.

(1)  Subject to the provisions of this Act, and unless the policy otherwise provides, the 
insurer is liable for any loss proximately caused by a peril insured against, but, subject 
as aforesaid, he is not liable for any loss which is not proximately caused by a peril 
insured against.
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(2)  In particular—

(a) The insurer is not liable for any loss attributable to the wilful misconduct of 
the assured, but, unless the policy otherwise provides, he is liable for any loss 
proximately caused by a peril insured against, even though the loss would not 
have happened but for the misconduct or negligence of the master or crew;

(b) Unless the policy otherwise provides, the insurer on ship or goods is not liable 
for any loss proximately caused by delay, although the delay be caused by a 
peril insured against;

(c) Unless the policy otherwise provides, the insurer is not liable for ordinary wear 
and tear, ordinary leakage and breakage, inherent vice or nature of the subject-
matter insured, or for any loss proximately caused by rats or vermin, or for any 
injury to machinery not proximately caused by maritime perils.”

1. The concept is that risks insured do not include risks internal to the subject matter 
of the insurance.  The same concept applies to carriage contracts. The carrier is not 
responsible for the risks of internal to the subject matter of the carriage.

 “..the risk of deterioration of the goods shipped as a result of their natural behaviour in 
the ordinary course of the contemplated voyage..” 

 Examples: A horse dies a natural death in calm seas.  Warrantied “Free from Mortality”. 
Soya deteriorates naturally in the course of an uneventful voyage.  Hats suffer from 
mildew because of their condition when shipped and ordinary hold conditions. 

2. Peril insured against and an exclusion of loss: two causes.

3. A risk is not a certainty. 

4. Cases of “inherent vice” normally involve considering the conditions external to the 
goods. 

 Example: A bullock goes mad on board a train – should it have had a specially designed 
carriage?  Fish is shipped in an un-refrigerated vessel –should it have been put in a 
fridge? Conditions in the feeder vessels- were they usual, normal, foreseeable? 

5.  “..without the intervention of any fortuitous external accident or casualty.”

 What is “intervention”?  External conditions include those created by wind waves and 
weather.  How does one assess inherent vice? What is the test for causation? 

6. Cendor Mopu: (i) previous history; (ii) high risk of failure; (iii) certifying  surveyor; (iv) 
insurance had exclusion of loss caused by inherent vice and covered perils of the sea. 

7. Ordinary wear and tear: insurers do not pay ordinary maintenance. 

Examples:

 Repairing fatigue cracks on an oil rig exposed to the elements over a period of years. 
A hulk which sinks because it is old and deteriorated. 

8. Perils of the seas: A vessel which sinks in calm seas. Scuttling? Popi M: burden of proof- 
what is a perils of the seas? Ingress of water – unseaworthiness, an unknown cause. 

 “…cases such as Canada Rice Mills Ltd v Union Marine and General Insurance 
Co Ltd [1941] AC 55 and the Miss Jay Jay make clear that perils of the seas are 
not confined to cases of exceptional weather or weather that was unforeseen or 
unforeseeable; while inherent vice or nature of the subject-matter insured has never 
(before the decision in Mayban [2004] 2 Lloyd’s Rep 609) previously been defined 
as encompassing any fortuitous external accident or casualty that was unexceptional 
or foreseen or foreseeable.” (Lord Saville)

9. Causation: this is a necessary part of any inherent vice defence. Proximate cause: 
Leyland Shipping.  The Victorian Cases- proximate in time- special test on 
unseaworthiness?  The Miss Jay Jay- the “Mustill principle”-Inchmaree clause. 
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 “…. Blair J held that the real question was as to the proximate cause of the loss. In 
this he was correct. The question is one of fact, to be decided on common sense 
principles. Where in my view the judge erred was in giving the phrase inherent vice or 
nature of the subject-matter insured too wide a meaning and, as the other side of the 
coin, giving the risk of perils of the seas too narrow a meaning, by in effect including 
in the former and excluding from the latter external fortuities that were unexceptional 
or which were foreseen or foreseeable; and then answering the question of fact 
on this erroneous basis. All or virtually all goods are susceptible to loss or damage 
from the fortuities of the weather on a voyage; this does not mean that such loss or 
damage arises from the nature of the goods; it arises from the fact that the goods 
have encountered one of the perils of the seas. In my judgment in the present case 
the proximate cause of the loss, applying commonsense principles, was not inherent 
vice nor indeed ordinary wear or tear or the ordinary action of the wind and waves, 
but an external fortuitous accident or casualty of the seas. This took the form of the 
rolling and pitching of the barge in the sea conditions encountered catching the first 
leg at just the right moment to produce stresses sufficient to cause the leg to break 
off, thereby leading to increased stresses on the remaining legs and their subsequent 
breakage.” (Lord Saville)

10. The evidence and factual findings in the Cendor Mopu: a leg breaking wave which 
catches it just right; not bound to happen 100%; fatigues cracking caused during the 
voyage. 

11. Why did the Supreme Court decide what they did? What did the policy cover? Did it 
cover more than loss by pirates? The role of the underwriter, non-disclosure, who was 
taking what risk?

12. From the point of view of insurers: a case involves consideration of  (i) non-disclosure; 
(ii) ordinary wear and tear; (iii) inherent vice; (iv) causation / expert evidence- on 
causation; (v) giving a business meaning to the policy. 

Part II: Constructive Total Loss.
13.  This is law of contract based on case law and precedent. It is codified in 1906 and 

then continues to develop through the case law. The concept is about quantum of 
loss.  It is unique to marine insurance. It is about a commercial or business total loss. 

14. It is a total loss when something remains of the insured subject matter. Rules on notice 
of abandonment and subrogation involve fairness to the insurer. 

Recent Cases: 

Kastor Navigation v AGM MAT [2004] EWCA Civ 277  CA (Civ Div) (Tuckey LJ, Rix 
LJ, Neuberger LJ) 10/3/2004 

A shipowner was entitled to recover for a constructive total loss of a vessel caused by an 
engine room fire where the vessel afterwards sank and was an actual total loss as a result of 
the ingress of seawater from a different and unexplained cause.

The defendant insurers (X) appealed against a decision that the claimant shipowners (K) were 
entitled to recover for a constructive total loss (CTL) of their vessel and K cross-appealed 
against the costs order. K’s vessel was on a laden voyage when she sank 15 hours after a fire 
had started in her engine room. K claimed on their insurance on the basis of an actual total 
loss (ATL) caused by the fire followed by explosions which had led to the ingress of seawater. 
X’s defence was that the fire should not have caused the vessel to sink and that it had been 
lost from the entry of seawater from unexplained causes for which there was no coverage 
under the policy. K then advanced an alternative case that before the sinking the vessel was so 
badly damaged by the fire that she was a CTL because the cost of repairing her would have 
exceeded her value when repaired. The judge decided that the fire could not have caused the 
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sinking but that it had led to a CTL that preceded the ATL at a time when the vessel was not 
bound to become an ATL. The judge decided that the CTL became an accrued cause of action 
before the ATL and the ATL did not prevent the action for a CTL being maintained. Because K 
had lost on the ATL issue which had taken most of the time at trial and caused the greater part 
of the expense of the litigation he ordered X to pay only 15 per cent of the costs of the action 
to K and ordered K to pay 85 per cent of the costs to X. On appeal X submitted that (1) there 
could be no claim for a CTL because there was no abandonment under Marine Insurance 
Act 1906 s.61 ; (2) there was only one loss because the vessel was doomed to become an 
ATL when she became a CTL; (3) the CTL claim was excluded by clause 18.2 of the Institute 
Clauses incorporated into the policy which provided that insurers would not be liable for 
unrepaired damage in the event of a subsequent total loss; and (4) K had elected irrevocably 
to claim for an ATL and could not thereafter claim for a CTL.

HELD: (1) Under s.62(1) of the Act, unless notice of abandonment was given or excused 
then the loss could be treated only as a partial loss. It was common ground that notice 
of abandonment was excused under s.62(7) . K’s claim for an ATL could not amount to 
treatment of the CTL as a partial loss. By claiming for a total loss K indicated a willingness to 
abandon the vessel to underwriters. It was not impossible to make a claim for a CTL after 
an ATL of the vessel. The right to claim for a CTL did not disappear if the ATL preceded the 
assured’s opportunity to elect to treat the casualty as a total loss. (2) It was open to the judge 
to conclude that the fire was an independent cause of loss from the ingress of water, and 
that since the fire had caused damage well in excess of the value of the ship and was not 
causative of the sinking of the vessel, was not an ATL or bound to become one by sinking 
before she became a CTL by fire. He did not have to consider the position only at the 
moment of time immediately prior to the sinking. (3) Clause 18.2 on unrepaired damage 
only related to partial loss and did not embrace a CTL that had not been treated as a partial 
loss. There was no reason under common law why the loss by fire in this case had to be 
treated as unrepaired partial loss that merged with the ATL. (4) There was no irrevocable 
election by reason of the initial claim for an ATL. (5) K lost on one major issue but recovered 
the full amount they had claimed and in doing so beat a Part 36 offer. The judge was right 
that “his costs” in CPR 36.21(3)(a) did not mean “all his costs”. He therefore had a discretion 
to exercise in accordance with CPR r.44.3 . The judge was entitled to adopt an issue by issue 
approach but erred in principle by simply visiting on K the mathematical outcome of the 
issue by issue approach because that took no account of other relevant factors. Both parties’ 
costs were the same and the right order was to make no order for costs either way.

Dornoch v Westminster International (No 1) The WD FAIRWAY (2009)  [2009] EWHC 
889 (Admlty)   (Tomlinson J) 29/4/2009 

Where insurers, having declined to accept notice of abandonment, subsequently paid for 
a constructive total loss but without either expressly claiming or disclaiming the interest of 
the assured in the vessel, they were not entitled to an equitable lien over the vessel. In the 
circumstances, a majority of the insurers had made effective elections to take over the vessel 
and as a result had acquired beneficial interests in the vessel under a trust.

The court was required to determine issues where a vessel had become a constructive total 
loss and a dispute had arisen between the assured and the underwriters as to the realisation 
of the value of the wreck. A mega-size trailer hopper dredger became a constructive total loss 
as a result of a collision off China. The vessel was at the time owned by the first defendant 
company (W). The vessel’s hull and machinery cover was written in two layers. W tendered 
notice of abandonment to the primary layer underwriters (P) and to the claimant excess 
underwriters (D). P and D declined the notice of abandonment. The vessel was salvaged 
and towed to a dockyard in Thailand where she remained. P and D then paid an indemnity 
under the insurance in respect of the claim for a constructive total loss, without either 
expressly accepting or disclaiming a proprietary interest in the subject-matter insured. D 
endorsed the claim settlement documents with the words “Net open market residual value 
of vessel to be accounted to insurers”. P and D also paid the salvors in respect of their 
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salvage and wreck removal expenses. The majority of P and D then elected to take over the 
vessel. The registration of the vessel was deleted from the Dutch register. W agreed to sell 
the vessel to the fourth defendant (N). Soon after, the remainder of P and D elected to take 
over the vessel. D submitted that an equitable lien arose where insurers, having declined to 
accept notice of abandonment, subsequently paid for a constructive total loss but without 
either expressly claiming or disclaiming the interest of the assured in the wreck. They further 
submitted that upon deletion of the vessel from the Dutch registry those insurers who had 
elected to take her over became, together with W, co-owners of the vessel as tenants in 
common at law, and that before de-registration W, as registered owner, held the ship on trust 
for itself and for those insurers who had elected to take over the vessel in their respective 
proportions.

HELD: (1) An equitable lien would arise before payment for a constructive total loss in 
circumstances where insurers had irrevocably elected to take over the interest of the assured 
in the wreck, Kastor Navigation Co Ltd v AGF MAT (The Kastor Too) (2004) EWCA Civ 
277, (2005) 2 All ER (Comm) 720 considered. In such a situation the equitable lien over the 
vessel existed to secure the performance by the assured of its obligation upon the promised 
payment to transfer to the insurer its interest in whatever remained of the wreck. Thus the 
insurers had it within their power to create in their favour proprietary rights in the vessel 
either by acceptance of notice of abandonment or by irrevocable election to take over, on 
the promised payment for a constructive total loss, the interest of the assured in the wreck. 
The mere fact that underwriters declined notice of abandonment could not without more in 
the ordinary way deprive them of their right to take over the insured’s interest in the subject-
matter insured, which became available on payment for a constructive total loss as a result of 
the Marine Insurance Act 1906 s.79(1), whatever had happened to their rights under s.63(1) 
(effect of abandonment). Since an underwriter who paid for a constructive total loss had had 
an opportunity to decide whether to take over the wreck, it was arguably unconscionable 
to impose an equitable lien where notice of abandonment had been expressly declined 
and payment made without ownership in the wreck being either expressly claimed or 
disclaimed. Nor were D entitled to an equitable lien over the rights of action conferred by 
s.79(1), Lord Napier and Ettrick v RF Kershaw Ltd (No1) (1993) AC 713 HL considered 
and Ballast Plc, Re (2006) EWHC 3189 (Ch), (2007) BCC 620 followed. Accordingly, D did 
not by virtue of paying a constructive total loss acquire a proprietary interest in the vessel. 
(2) D did not by virtue of their paying the salvage/wreck removal claim acquire a proprietary 
interest in the vessel in the form of an equitable lien. (3) Each insurer had a separate contract 
with the insured and in respect of an election to take over the vessel the position of each 
insurer had to be considered separately. In a case of partial insurance or partial election 
the electing underwriters simply became co-owners of the vessel together with the insured 
in their respective proportions, Commonwealth, The (1907) P 216 CA and Whitworth v 
Shepherd (1884) 12 R 204 CS applied. Accordingly, the majority of P and D had made 
effective elections to take over the vessel before the sale to N. As a result of that express 
election the relevant underwriters acquired a beneficial interest in the vessel under a trust. 
(4) The relevant system of law for determining the incidence of proprietary interests in the 
vessel prior to, at the time of, and after the purported transfer of the vessel to N was the lex 
situs and the lex situs of the vessel in respect of interests falling short of legal ownership was 
the law of the place where the vessel was at the time when such rights were created, namely 
Thai law.

Dornoch v Westminster International (No 2) The WD FAIRWAY (2009) [2009] EWHC 
1782 (Admlty) (Tomlinson J) 17/7/2009 

Where a dispute had arisen between the insured and the underwriters as to the realisation 
of the value of the wreck of a mega hopper dredger, which had become a constructive total 
loss, a sale of the vessel by the insured to a company in the same ownership fell squarely 
within the provisions of the Insolvency Act 1986 s.423.

The court was required to determine further issues where a vessel had become a 
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constructive total loss and a dispute had arisen between the insured and the underwriters 
as to the realisation of the value of the wreck. A mega-sized trailer hopper dredger became 
a constructive total loss as a result of a collision off China. The vessel was owned by the first 
defendant company (W). It was salvaged and towed to a dockyard in Thailand. The vessel’s 
insurance was written in primary and excess layers. The claimants (D) were the excess 
underwriters. The primary layer underwriters and D paid an indemnity under the insurance 
in respect of the claim for a constructive total loss. The majority of the underwriters then 
elected to take over the vessel. The question of the realisation of the residual value of the 
vessel became an issue between the parties. W caused the registration of the vessel to be 
deleted from the Dutch register and sold the vessel to the fourth defendant (N), a company 
in the same ownership as W, for €1,000. Soon after, the remainder of the underwriters 
elected to take over the vessel. The court was asked to determine the extent of underwriters’ 
entitlement to exercise control over the manner in which the residual value of the wreck was 
ascertained. The court held that D had not acquired a proprietary interest in the vessel by 
virtue of paying for a constructive total loss and for the salvage and wreck removal expenses. 
However, the majority of the underwriters had made effective elections to take over the 
vessel before the sale to N and as a result those underwriters had acquired a beneficial 
interest in the vessel under a trust. The relevant system of law for determining the incidence 
of proprietary interests in the vessel was Thai law, as the law of the place where the vessel 
was at the time when such rights were created. The further issues arising included whether 
D had acquired a proprietary interest in the vessel under Thai law before de-registration 
from the Dutch registry, and whether the court could and should set aside the sale of the 
vessel to N under the Insolvency Act 1986 s.423.

HELD: (1) The relevant law for determining the incidence of proprietary interests in the 
vessel at the relevant time was Thai law as the lex situs. The lex situs for that purpose 
excluded reference to the private international law rules, if any, of that system of law. 
Reference to the domestic law of the situs was alone permissible. (2) D had endorsed the 
brokers’ claim settlement documents with the words: “Net open market residual value of 
vessel to be accounted to insurers”. That endorsement did not communicate an election 
by D not to exercise their right under the Marine Insurance Act 1906 s.79 to take over 
the interest of the insured in the vessel. The endorsement was inconsistent with such an 
election, since had underwriters elected not to take over the interests of the insured in the 
vessel they would not, without more, have been entitled to the residual value of the vessel. 
In the circumstances W would have been estopped by convention from reliance upon the 
endorsement as an election by D not to take over the vessel. (3) As a matter of Thai law D 
acquired no proprietary interest in the vessel prior to its sale by W to N. (4) It was clear from 
the evidence that the purpose of the sale was to prevent underwriters taking ownership of 
the vessel and thus controlling the method of sale. W appreciated that it was prejudicing 
underwriters’ interests in that it was depriving them, or attempting to deprive them, of 
the opportunity to control the manner of disposal of the vessel. W thought that a sale to a 
Nigerian purchaser, subject to Nigerian law and Nigerian arbitration, would place obstacles 
in the way of underwriters seeking to set aside the transaction. The possibility of a mega 
hopper dredger coming onto the open market was a unique event in the dredging industry. 
In the circumstances it was simply not possible to come to a reliable estimate as to the 
open market value without testing that market. The facts fell squarely within the provisions 
of s.423. The transaction was at an undervalue. The consideration given was trifling and 
at best symbolic. As to s.423(3) a purpose of W in entering into the sale was to prejudice 
the interests of underwriters in relation to their claim to be entitled to assume ownership 
and possession of the vessel and to sell her. The underwriters were plainly victims of the 
transaction. The jurisdiction was subject to no territorial limitation and there was an amply 
sufficient connection to justify the court in exercising it, Paramount Airways Ltd (No2), 
Re (1993) Ch 223 CA (Civ Div) followed. The excess policy was governed by English law, 
was placed in the London market and contained an exclusive jurisdiction clause. There was 
no other jurisdiction which had a closer connection with the parties and the dispute. The 
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connections with the Dutch, Thai or Nigerian jurisdictions were tenuous. An order under 
s.423 was the only manner in which effect could be given to the underwriters’ contractual 
entitlement. The court proposed to make an order requiring N to transfer the vessel to D’s 
nominee with a view to sale.

Masefield AG v Amlin Corporate [2011] EWCA Civ 24  CA (Civ Div) (Rix LJ, Moore-
Bick LJ, Patten LJ) 26/1/2011 

Piratical seizure, where there was not only a chance, but a strong likelihood, that payment 
of a ransom of a comparatively small sum, relative to the value of the vessel and her cargo, 
would secure recovery of both, was not an actual total loss.

The appellant insured (M) appealed against a decision ((2010) EWHC 280 (Comm), (2010) 2 
All ER 593) that the capture of a vessel by pirates did not create an immediate total loss of the 
cargo. M’s cargo of biodiesel was being carried from Malaysia to Rotterdam on a vessel which 
was captured by Somali pirates in the Gulf of Aden. The shipowner commenced negotiations 
for the payment of a ransom for the release of the vessel, her crew and cargoes. M was not party 
to those negotiations. The value of the vessel and cargo amounted to $80 million. After about 
four weeks M served a notice of abandonment on the respondent insurer (D). The notice was 
rejected, but proceedings on the policy were by agreement deemed to have been commenced 
on that day. The vessel, her crew and cargoes were released some 11 days later on payment 
of a ransom of US$2 million by the shipowner. The voyage to Rotterdam was completed. M’s 
case was that capture by pirates created an immediate actual total loss, whatever the prospects 
of recovery might be, and, in any event, the law should not take account of the payment of a 
ransom as a reason for calculating the possibilities of recovery; there was no duty on an insured 
under the Marine Insurance Act 1906 s.78(4) to pay a ransom; therefore, since the cargo had 
not been recovered by the time proceedings were deemed to have been commenced, M was 
entitled to succeed on its claim against D. D submitted that for an actual total loss M had to 
show that it was “irretrievably deprived” of the cargo under s.57(1) of the 1906 Act and on the 
authorities that connoted a physical or legal impossibility of recovery; the cargoes were not 
irretrievably lost when there was a good chance of release on payment of a ransom; payment 
of a ransom was neither illegal nor against public policy could therefore be taken into account 
when applying the test of irretrievable deprivation.

HELD: (1) Piratical seizure in the circumstances of the instant case, where there was not only 
a chance, but a strong likelihood, that payment of a ransom of a comparatively small sum, 
relative to the value of the vessel and her cargo, would secure recovery of both, was not 
an actual total loss. It was not an irretrievable deprivation of property. It was a typical “wait 
and see” situation. The facts would not even have supported a claim for a constructive total 
loss, for the test of that was no longer uncertainty of recovery, but unlikelihood of recovery. 
There was no rule of law that capture or seizure was an actual total loss. Piratical seizure, in 
the absence of a policy of ransom, could amount to an actual total loss, where the pirates 
escaped with their prize for their own use and there was no prospect whatever of finding or 
recovering vessel or cargo: but where a chance of recapture remained even such a seizure 
would not give rise to an immediate actual total loss, and, in any event, that was very far 
from the instant case, Dean v Hornby 118 ER 1108 QB and Andersen v Marten (1908) 
AC 334 HL explained and Kuwait Airways Corp v Kuwait Insurance Co SAK (No1) 
(1996) 1 Lloyd’s Rep 664 QBD (Comm) doubted (see para.56 of judgment). (2) Theft was 
a peril within the policy and M submitted that the taking of the vessel and cargo, even with 
an intention of returning them on payment of a ransom, constituted theft under English law. 
However, the incidence of a peril was one thing, but for that peril to cause an actual total 
loss was another: for that to occur, the test of irretrievable deprivation had to be met. In 
the instant case, M had not been irretrievably deprived of its cargo (paras 57-60). (3) There 
was no legislation against the payment of ransoms. If the payment of a ransom could be 
recovered as sue and labour expenses, it would seem to follow that it could not be against 
public policy, Royal Boskalis Westminster NV v Mountain (1999) QB 674 CA (Civ Div) 
considered. The fact that there might be no duty to make a ransom payment did not turn 
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a potential total loss which might be averted by the payment of ransom into an actual total 
loss. The payment of the ransom in this case was made, and negotiated, by the owner of 
the vessel, and not by the insured. The fact that the shipowner paid a ransom inevitably 
defeated the insured’s claim (paras 63, 64, 72, 77).

Schedule : Marine Insurance Act 1906 Provisions

56 Partial and total loss.

(1) A loss may be either total or partial. Any loss other than a total loss, as hereinafter 
defined, is a partial loss.

(2) A total loss may be either an actual total loss, or a constructive total loss.

(3) Unless a different intention appears from the terms of the policy, an insurance against 
total loss includes a constructive, as well as an actual, total loss.

(4) Where the assured brings an action for a total loss and the evidence proves only a 
partial loss, he may, unless the policy otherwise provides, recover for a partial loss.

(5) Where goods reach their destination in specie, but by reason of obliteration of marks, 
or otherwise, they are incapable of identification, the loss, if any, is partial, and not 
total.

57 Actual total loss.

(1) Where the subject-matter insured is destroyed, or so damaged as to cease to be a 
thing of the kind insured, or where the assured is irretrievably deprived thereof, there 
is an actual total loss.

(2) In the case of an actual total loss no notice of abandonment need be given.

58 Missing ship.

 Where the ship concerned in the adventure is missing, and after the lapse of a reasonable 
time no news of her has been received, an actual total loss may be presumed.

60 Constructive total loss defined.

(1) Subject to any express provision in the policy, there is a constructive total loss where 
the subject-matter insured is reasonably abandoned on account of its actual total loss 
appearing to be unavoidable, or because it could not be preserved from actual total 
loss without an expenditure which would exceed its value when the expenditure had 
been incurred.

(2) In particular, there is a constructive total loss—

(i) Where the assured is deprived of the possession of his ship or goods by a peril 
insured against, and (a) it is unlikely that he can recover the ship or goods, as 
the case may be, or (b) the cost of recovering the ship or goods, as the case may 
be, would exceed their value when recovered; or

(ii) In the case of damage to a ship, where she is so damaged by a peril insured 
against that the cost of repairing the damage would exceed the value of the ship 
when repaired.

 In estimating the cost of repairs, no deduction is to be made in respect of general 
average contributions to those repairs payable by other interests, but account 
is to be taken of the expense of future salvage operations and of any future 
general average contributions to which the ship would be liable if repaired; or

(iii) In the case of damage to goods, where the cost of repairing the damage and 
forwarding the goods to their destination would exceed their value on arrival.

61 Effect of constructive total loss.

 Where there is a constructive total loss the assured may either treat the loss as a partial 
loss, or abandon the subject-matter insured to the insurer and treat the loss as if it 
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Notes

were an actual total loss.

62 Notice of abandonment.

(1) Subject to the provisions of this section, where the assured elects to abandon the 
subject-matter insured to the insurer, he must give notice of abandonment. If he fails 
to do so the loss can only be treated as a partial loss.

(2) Notice of abandonment may be given in writing, or by word of mouth, or partly in 
writing and partly by word of mouth, and may be given in any terms which indicate 
the intention of the assured to abandon his insured interest in the subject-matter 
insured unconditionally to the insurer.

(3) Notice of abandonment must be given with reasonable diligence after the receipt of 
reliable information of the loss, but where the information is of a doubtful character 
the assured is entitled to a reasonable time to make inquiry.

(4) Where notice of abandonment is properly given, the rights of the assured are not 
prejudiced by the fact that the insurer refuses to accept the abandonment.

(5) The acceptance of an abandonment may be either express or implied from the conduct 
of the insurer. The mere silence of the insurer after notice is not an acceptance.

(6) Where notice of abandonment is accepted the abandonment is irrevocable. The 
acceptance of the notice conclusively admits liability for the loss and the sufficiency of 
the notice.

(7) Notice of abandonment is unnecessary where, at the time when the assured receives 
information of the loss, there would be no possibility of benefit to the insurer if notice 
were given to him.

(8) Notice of abandonment may be waived by the insurer.

(9) Where an insurer has re-insured his risk, no notice of abandonment need be given by 
him.

63 Effect of abandonment.

(1) Where there is a valid abandonment the insurer is entitled to take over the interest of 
the assured in whatever may remain of the subject-matter insured, and all proprietary 
rights incidental thereto.

(2) Upon the abandonment of a ship, the insurer thereof is entitled to any freight in course 
of being earned, and which is earned by her subsequent to the casualty causing the 
loss, less the expenses of earning it incurred after the casualty; and, where the ship is 
carrying the owner’s goods, the insurer is entitled to a reasonable remuneration for 
the carriage of them subsequent to the casualty causing the loss.

79 Right of subrogation.

(1) Where the insurer pays for a total loss, either of the whole, or in the case of goods of 
any apportionable part, of the subject-matter insured, he thereupon becomes entitled 
to take over the interest of the assured in whatever may remain of the subject-matter 
so paid for, and he is thereby subrogated to all the rights and remedies of the assured 
in and in respect of that subject-matter as from the time of the casualty causing the 
loss.

(2) Subject to the foregoing provisions, where the insurer pays for a partial loss, he 
acquires no title to the subject-matter insured, or such part of it as may remain, but he 
is thereupon subrogated to all rights and remedies of the assured in and in respect of 
the subject-matter insured as from the time of the casualty causing the loss, in so far 
as the assured has been indemnified, according to this Act, by such payment for the 
loss.
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Steven Gee QC

Call: 1975

QC: 1993

Recorder

steven.gee@stonechambers.com

Practice:

Steven Gee QC has been in silk since 1993. Whilst a junior he was the standing junior counsel to the Department of Trade 
and Industry (ECGD). He is the head of Stone Chambers, a commercial litigator, and the author of “Commercial Injunctions” 
(published by Sweet & Maxwell, 6th edition forthcoming) and many articles.

Steven practises in the full range of commercial work including arbitrations, agency agreements, distribution agreements, 
commercial contracts, joint ventures, partnership cases, sale of goods, insurance, reinsurance cases, misrepresentation and civil 
fraud, shipping, shipbuilding, company law and banking. 

He sits as a commercial arbitrator (appointors include the President of the Law Society) and has acted in numerous commercial 
arbitrations over a period of 30 years in England, Bermuda, New York, Paris and Geneva (including ICC arbitrations in England, New 
York, Paris and Geneva), and as counsel in cases about the enforcement of arbitration agreements and awards. He has appeared as 
counsel in Bermuda, in the Supreme Court of the Republic of Ireland, the Cayman Islands, the Turks and Caicos Islands, and Antigua. 
He sits as a Recorder of the Crown Court for civil, criminal and family matters. He lectures extensively on all aspects of commercial 
law, and bodies for whom he has lectured include the Judicial Studies Board (to Court of Appeal and High Court judges), the Law 
Society of London, the Commercial Bar Association, the London Shipping Law Centre, GAFTA, the New York State Bar Association 
and C5.

He is a member of the New York Bar and admitted to practice in the State and Federal Courts in New York, and is a member 
of the Antigua Bar.

He was a tenant in two leading sets of commercial chambers for the first 25 years of his career, and in 1999 accepted an 
invitation to become Head of Chambers.

Supreme Court / House of Lords Cases:

During his career Steven has been counsel in a series of cases in the House of Lords/Supreme Court:

Global Process Systems v Syarikat Takaful Malaysia Berhad [2010] - Steven applied for permission for leave to appeal 
to the Supreme Court which was granted and the matter was heard in July 2010. The case is of great importance as it affects 
all cargo policies. It concerns the concept of ‘inherent vice’ and true meaning of standard exclusion of inherent vice on cargo 
policies in institute cargo clauses.

The Starsin [2003] 2 WLR 711 - identity of the contracting carrier on bills of lading, title to sue, the meaning and effect of the 
Himalaya clause, and interpretation of bills of lading.

Astro Exito Navegacion SA v Southland Enterprise Co Ltd - interim specific performance of a contract for sale.

The Sennar No 2 - issue estoppel / res judicata.
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The Lips - damages for late payment involving a currency loss.

DSV v Shell No 2 - banking, garnishee orders, and the risk of double payment for a garnishee out of the jurisdiction.

Dimskal Shipping v ITF - economic duress, and conflicts of law.

Other Significant Cases:

Star Reefers Pool Inc v JFC Group Co Ltd [2010] EWHC 3003 - allocation of jurisdiction - anti-suit injunction - applicable 
law of guarantees. 

National Ability SA -v- Tinna Oils and Chemicals Ltd [2009] EWCA Civ 1330 - Commercial Court and Court of Appeal. 
It will be the leading case on the limitation period for enforcing arbitration awards.  

ACE Capital Ltd v CMS Energy Corporation [2008] EWHC 1843 (Comm) - Political risk insurance dispute (concerning 
insured risks in South America), Steven acted for Lloyd’s underwriters in this matter which is now the leading case on the 
interaction between an arbitration agreement and a US service of suit clause (a standard provision in US insurance policies).

The Noga litigation which lasted over 65 days in front of Rix LJ and concerned freezing relief for $800 million and a dispute 
over a settlement for US$100 million, and see [2001] 3 AER 513 on the jurisdiction to reconsider, and in the Court of Appeal 
upon the effect of the declaratory remedy on the need to obtain permission to appeal: Compagnie Noga d’Importation et 
d’Exportation SA v Abacha (No.3) [2002] C.L.C. 207 (declaration) affirmed [2003] 1 WLR 307, and interpretation of contracts 
: Compagnie Noga d’Importation et d’Exportation SA v Abacha (No.4) [2003] EWCA Civ 1100 [2003] 2 All E.R. (Comm) 
915. For the judgment at first instance see: Compagnie Noga d’Importation et d’Exportation SA v Abacha (No.1) (Reserved 
Judgment) 2001 WL 542308.

Arkin v Borchard Lines [2003] 2 Ll. Rep 225 - a 40 day trial in the commercial court instructed by P&O - the first case to go 
to trial seeking damages under articles 81 and 82 of the EU treaty, concerning the effect of these articles in the context of liner 
shipping conferences and the EU Block Exemption on liner conferences, and Arkin v Borchard Lines No 2 [2004] 1 Ll. Rep. 
88 concerning section 51 of the Supreme Court Act 1981 and professional funders, see also Arkin v Borchard Lines Ltd (Costs) 
[2001] C.P. Rep. 108 (costs and set off) Arkin v Borchard Lines Ltd (Costs: Third Party Proceedings) [2003] EWHC 3088 (2004) 
154 N.L.J. 22. Arkin v Borchard Lines Ltd (No.3) [2004] 1 Ll Rep 636.

Petromec Inc. v Petroleo Brasilico S.A Petrobras & Ors case [2004] 1 Ll Rep 629 - concerning the total loss of production 
platform “P 36”, which at one time was one of the largest offshore production platforms in the world, and the interpretation of 
contracts.

The Fjord Wind [1999] 1 Ll. Rep. 307 and [2000] 2 Ll. Rep.191- a leading case on Article III rule 1 of the Hague Rules and 
the obligation of due diligence.

Glencore v Metro No 1 [2001] 1 Ll. Rep 283- phase 1 of the Metro litigation which is one of the largest case managed cases 
in the Commercial Court and related to title to oil/bunkers in a floating oil terminal following the insolvency of the storage 
company, The Metro litigation phase 2 (judgment 1st August 2001).

Hamble Fisheries v L Gardener & Sons [1999] 1 Ll.Rep. 1- on claims for economic loss in tort for loss caused by defective 
ship’s engine manufacture.

Insolvency work includes Re Pinstripe Farming Co Limited [1996] 2 BCLC 295.

Intellectual property work includes the Chiron v Murex litigation.

Yukong Line Ltd of Korea v Rendsburg Investments Corp of Liberia (The Rialto) (Injunctive Relief) [2001] 2 Lloyd’s Rep. 113,

Refco v Eastern Trading [1998] 1 Ll. Rep. 159 (injunction in support of federal proceedings);
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Yukong v Rendsburg No 2 [1998] 1 WLR 294- claim on a cross-undertaking in damages and the court’s jurisdiction to award 
damages for losses caused by a freezing order,

Re A Solicitor [1997] Ch 1 (injunction to protect confidential information),

Union Bank v Lelakis [1997] 1 WLR 590 - service out of the jurisdiction of an order for examination about assets,

Allied Irish Bank Plc v Ashford Hotels Ltd [1997] 3 All E.R. 309 (interim receiver)

The Choko Star [1996] 1 WLR 774 (limitation of actions and corporate changes).

Flettamentos v Effjohn [1996] 2 Ll. Rep. 304 (arbitration/jurisdiction)

Balkanbank v Taher Nos 1 and 2 [1995] 1 WLR 1056 and 1067 (litigation relating to the enforcement of a cross-undertaking 
in damages, and an appeal before the Irish Supreme Court),

Trade Indemnity v Njord [1995] 1 AER 796 (Brussels Convention).

Cheltenham & Gloucester Building Society v Ricketts [1993] 1 WLR 1545 (enforcement of cross-undertaking in damages),

Mercantile Group v Aiyela [1993] FSR 745 (injunction ancillary to enforcement of judgment);

Standard Chartered Bank v Walker [1992] 1 W.L.R. 561

Republic of Haiti v Duvalier [1990] 1 Q.B 202

Recommendations

Steven Gee QC is recommended as a leading silk in Commercial Arbitration, International Arbitration: General Commercial 
& Insurance, Commercial Litigation, Civil Fraud, Insurance and Reinsurance and Shipping & Commodities in Chambers & 
Partners and/or the Legal 500.

Head of Stone Chambers Steven Gee QC is a “creative thinker” whose unique mind and tremendous experience 
make him a popular choice for commercial clients. (Chambers & Partners 2011)

Steven Gee QC is known for his “encyclopaedic legal knowledge” and, whilst highly talented across the board, 
excels in charter party cases. (Chambers & Partners 2011)

Steven Gee QC has the gift of ‘making everything seem easy’, is superb for dry shipping. (Legal 500 2010)

Steven Gee QC is the commercial disputes leader at Stone Chambers. He is “a first-class intellect” with vast 
experience of fraud, insurance, banking and insolvency. (Chambers & Partners 2010)

Head of Stone Chambers, Steven Gee QC has a wealth of knowledge of commercial injunctions. “A man who 
knows his own mind and isn’t afraid to put noses out of joint in the pursuance of his case,” (Chambers & Partners 
2010)

The ‘incredibly learned and intellectual’ Steven Gee QC is the type of barrister who is ‘likely to find a point in a 
case that no one else has considered.’ (Chambers & Partners 2009)

Publications

Steven is the author of the leading practitioners’ text on injunctive relief “Commercial Injunctions” (6th edition to be published 
soon). He has also written many articles including the following:

 � Bank Demand Guarantees and the Fraud Exception Bankers (2010) Law Vol 3 Nº2 (with Mary Gibbons)
 � The Remedies carried by a Freezing Injunction (2006) 122 Law Quarterly Review 535.
 � The Autonomy of Arbitrators and Fraud unravels all (2006) 22 Arbitration International 337.
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 � The Undertaking in Damages (2006) Lloyd’s Maritime and Commercial Law Quarterly 181
 � Transactions in Fraud of Creditors: The Foreign Element [2005] International Corporate Rescue (Issue 1) 29 (with Ravi 

Aswani) 
 � Performance Bonds (2005) Vol 1 Bankers’ Law 1 (with Mary Gibbons).
 � The Solicitor’s duty to warn that a court might take a different view (2003) Vol. 19 Journal of Professional Negligence Vol 19 

p.362;
 � Interpretation of Commercial Contracts (2001) 117 Law Quarterly Review 358;
 � Construing Contracts with Mistakes in them [2001] Lloyd’s Maritime and Commercial Law Quarterly 214;

Memberships

The Commercial Bar Association, the LCIA, the ABA, the New York State Bar Association, the International Bar Association, 
Fellow of the Charterers Institute of Arbitrators, and a supporting member of the London Maritime Arbitrators’ Association.

Education

Tonbridge School, Harvard University (Logic and Roman History), and Brasenose College, Oxford University, (Open Scholarship 
in natural Sciences). MA (Oxon) First Class in Law, Gibbs Prize for Law, Oxford University, Senate of Inns of Court Prize for top 
placed candidate in bar Exams for England and Wales, Harmsworth Scholarship (Middle Temple).
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The W D Fairway &

The Insolvency Act 1986

Kapil Dhir, Partner

14 April 2011

Introduction

The WD Fairway

The access channel to Tianjin port, China is a long straight 

channel, dredged in the mud flats. The port is frequented 

by large containerships and VLCC's. 



Introduction

� March, 8th, 2007, TSHD W.D. Fairway was hit port side  

by M.S.C. Joanna. 

� The Fairway was holed, listed severely over port side, 

and stayed locked in with MSC Joanna for 1.5 days. The 

Fairway was intentionally grounded on a sandbank to 

stabilise the ship.

Introduction

� After the collision 

with the MSC 
Joanna, there were 

some doubts about 

whether or not the 

Fairway could be 

repaired. 



Factors Behind the Dispute

� A lot of money was at stake.

� The value of the damaged vessel was not clear, and 
valuations were a long way apart.
� Insurers (75 million Euros) v Insured (25 million Euros) 

� The vessel was fairly unique.

� The relationship between the insured and the excess 

layer had broken down.
� "...Boskalis felt aggrieved"...

S 79 (1) MIA 1906

� 79 Right of subrogation

(1)Where the insurer pays for a total loss, either of the whole, or in 

the case of goods of any apportionable part, of the subject-matter 

insured, he thereupon becomes entitled to take over the interest of 

the assured in whatever may remain of the subject-matter so paid 

for, and he is thereby subrogated to all the rights and remedies of 

the assured in and in respect of that subject-matter as from the time 

of the casualty causing the loss.

(2)...



The Endorsement & S79

� "Net open market residual value of vessel to be 

accounted to insurers."

� Tomlinson J said this had to be read in context.
� So clear the parties assumed the insurer would exercise his right of 

subrogation.

� But no clear and unequivocal election had been 
communicated.

� Insured estopped by convention from relying on the 

endorsement.

� ...but at the same timeno election, no entitlement. 

The Insolvency Act 1986

Insolvency Act 1986

An Act to consolidate the enactments relating to company 

insolvency and winding up (including the winding up of companies

that are not insolvent, and of unregistered companies); enactments 

relating to the insolvency and bankruptcy of individuals; and other 

enactments bearing on those two subject matters, including the 

functions and qualification of insolvency practitioners, the public 

administration of insolvency, the penalisation and redress of 

malpractice and wrongdoing, and the avoidance of certain 

transactions at an undervalue

[25th July 1986]



S 423 Insolvency Act 1986

423 — Transactions defrauding creditors.

(1) This section relates to transactions entered into at an undervalue; 

and a person enters into such a transaction with another person if—

...

(c) he enters into a transaction with the other for a consideration the 

value of which, in money or money's worth, is significantly less than 

the value, in money or money's worth, of the consideration provided 

by himself.

(3) In the case of a person entering into such a transaction, an order 

shall only be made if the court is satisfied that it was entered into by 

him for the purpose—

(a) of putting assets beyond the reach of a person who is making, or 

may at some time make, a claim against him...

The Purpose?

� The judge held that the facts of this case fell within 

section 423 of the Insolvency Act 1986 (transactions at 
an undervalue).

� Insolvency Act / debt avoidance / defrauding creditors 

arguments rejected. 

� "It is however clear...that the purpose...was to prevent 

underwriters taking ownership of the vessel and thus 
controlling the method of sale. This was something that 

Boskalis was not prepared to allow...they decided to 

transfer the vessel to a Nigerian company because they 

"considered Nigeria a notoriously difficult country..." " 



Order

� Jurisdiction under section 423 is subject to no territorial 

limitation.

� Accordingly, the judge set aside the transaction and 

ordered the transfer of the vessel to the underwriters' 

nominee with a view to her sale.

And Now? 

� "Mega dredger WD Fairway for sale after conclusion 

of legal proceedings"
� Vessel & ROV News - September 7, 2009

� "Following a final Court Order, the mega trailing suction 

hopper dredger WD Fairway is now being offered for 
prompt sale by the underwriters".

� "Having sustained collision damage in March 2007, the 

vessel is now available for inspection in Thailand".



Lawyers for international 

commerce

hfw.com



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Curricula Vitae 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



THE CHAIRMAN 

THE RIGHT HONOURABLE LORD JUSTICE THOMAS 

Lord Justice Thomas was educated at Trinity Hall, Cambridge, where he read law, 

after which he became a Commonwealth Fellow at the University of Chicago Law 

School.   He was called to the Bar by Gray’s Inn in 1969 and became a Bencher at 

the Inn in 1992.   He practiced at the Commercial Bar in London from 1971 and 

became a Queen’s Counsel in 1984.  He was an Inspector into the affairs of Mirror 

Group Newspapers plc when that company was owned by the late Mr Robert 

Maxwell.  

He was appointed a Judge of the High Court of England and Wales in 1996 and was 

assigned to the Queen’s Bench Division and to the Commercial Court.  From 1998-

2001 he was one of the Presiding Judges of the Wales and Chester Circuit.   He was 

Judge in Charge of the Commercial Court in London from April 2002 to July 2003, 

when he was appointed as a Lord Justice of Appeal.  He has been a member of the 

Judges’ Council since 2002.  He was the Senior Presiding Judge for England and 

Wales from 2003 to 2006.  He is Vice-President of the Queen’s Bench Division and 

Deputy Head of Criminal Justice as well as judge in charge of European issues since 

2008.  He was President of the European Network of Councils for the Judiciary from 

May 2008 to December 2010. 

He is an Honorary Fellow of Trinity Hall, Cambridge and a Fellow of the Universities 

of Cardiff, Aberystwyth, Swansea and Bangor and an Honorary Doctor of Law of the 

Universities of Glamorgan and the West of England, 

He is Vice-President of ARIAS (UK), Past President of the British Insurance Law 

Association and a Vice-President of the British Maritime Law Association.  He is Co-

Chairman of the Trustees of the International Law Book Facility. 
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THE PANELLISTS 

Jonathan Gilman QC – Essex Court Chambers 

Jonathan Gilman was called to the Bar in 1965 and has been a member of Essex 

Court Chambers/4 Essex Court throughout his career.  He took silk in 1990.  His 

main areas of practice are insurance (particularly marine and war risk insurance) 

and reinsurance, shipping and arbitration.  He is also regularly appointed as an 

expert witness on English insurance law issues in foreign proceedings. Leading 

insurance cases in which he appeared as Counsel include The Anita, The Vainqueur 

Jose, The Litsion Pride, The Good Luck, The Popi M, The Irish Rowan, and Kuwait 

Airways v Kuwait Insurance.  He edited the last two editions of Arnould and the 

1997 Supplement to the 16th edition and 2010 Supplement to the 17th edition.  A 

new edition is currently in the planning stages for publication in (hopefully) 2013.   

[This is an abbreviated version of Mr Gilman’s full C.V. available on the Essex Court 

Chambers website]. 

~~~~~ 

 

Steven Gee QC – Stone Chambers 

Steven Gee QC has been in silk since 1993.  Whilst a junior he was the standing 

junior counsel to the Department of Trade and Industry (ECGD).  He is the head of 

Stone Chambers, a commercial litigator, and the author of “Commercial 

Injunctions” (published by Sweet & Maxwell, 6th  edition forthcoming) and many 

articles. 

Steven practises in the full range of commercial work including arbitrations, 

agency agreements, distribution agreements, commercial contracts, joint 

ventures, partnership cases, sale of goods, insurance, reinsurance cases, 

misrepresentation and civil fraud, shipping, shipbuilding, company law and 

banking.  He is recommended in the directories published by Legal 500 and 

Chambers & Partners as a specialist in Commercial Arbitration, Commercial 

Litigation, Civil Fraud, Insurance and  Reinsurance and Shipping. 
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He sits as a commercial arbitrator (appointors include the President of the Law 

Society) and has acted in numerous commercial arbitrations over a period of 30 

years in England, Bermuda, New York, Paris and Geneva (including ICC arbitrations 

in England, New York, Paris and Geneva), and as counsel in cases about the 

enforcement of arbitration agreements and awards.  He has appeared as counsel in 

Bermuda, in the Supreme Court of the Republic of Ireland, the Cayman Islands, the 

Turks and Caicos Islands, and Antigua.  He sits as a Recorder of the Crown Court 

for civil, criminal and family matters.  He lectures extensively on all aspects of 

commercial law, and bodies for whom he has lectured include the Judicial Studies 

Board (to Court of Appeal and High Court judges), the Law Society of London, the 

Commercial Bar Association, the London Shipping Law Centre, GAFTA, the New 

York State Bar Association and C5. 

He is a member of the New York Bar and admitted to practice in the State and 

Federal Courts in New York, and is a member of the Antigua Bar. 

He was a tenant in two leading sets of commercial chambers for the first 25 years 

of his career, and in 1999 accepted an invitation to become Head of Chambers. 

 

~~~~~ 

 

Kapil Dhir – Partner, Holman Fenwick Willan 

Kapil specialises in corporate and regulatory advice to the insurance industry 

including insurers, brokers, banks and industry clients in particular schemes of 

arrangement, insurance portfolio transfers, mergers and acquisitions, joint 

ventures, financing and transactional insurances. 

 

Legal 500 (Insurance - Corporate & Regulatory) 2009 wrote: "Kapil Dhir has an 

‘excellent grasp of the important matters in the London insurance market’." 
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