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Introduction:  
 
This lecture includes talks from 4 of the co-authors of “Carver on Charterparties”, the first edition of 
which was published in 2017.  The speakers will examine a number of themes which have emerged 
from recent decisions relating to charterparties, and share thoughts arising from research when 
preparing their text book. 
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Ocean Victory
the Supreme Court

- a safe port?

Stephen Hofmeyr QC

The facts

2

• 24 October 2006 mv Ocean Victory
grounds as she leaves Kashima,
Japan, and becomes a total loss.

• Disputes
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The issues

3

• The primary issue in dispute was
whether the port of Kashima was
unsafe

• SC say No

The issues

4

• If SC had decided Kashima unsafe, it
would have been necessary to decide
whether charterers were liable for the
value of the OCEAN VICTORY

• As SC decided not unsafe, further issue
unnecessary

• Therefore, decision obiter
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The parties

5

• Head Owner (Ocean Victory) & Demise Charterer 
(Ocean Line)

– Amended Barecon 89 c/p

– Ocean Line to procure insurance for joint interests 

• Demise Charterer & Time Charterer (Sinochart)

– “to trade the ship between safe ports”

• Time Charterer and Sub-Charterer (Daiichii Chuo 
Kisen Kaisha)

– “to trade ship between safe ports”

Insurance provision

6

12. Insurance and Repairs

(a) During the Charter period the Vessel shall be kept 
insured by the Charterers at their expense against 
marine, war and Protection and indemnity risks in such 
form as the Owners shall in writing approve …. Such 
marine, war and P & I insurances shall be arranged by 
the Charterers to protect the interests of both the 
Owners and the Charterers and mortgagees (if any) ….  
All insurance policies shall be in the joint names of the 
Owners and the Charterers as their interests may appear. 
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Insurance provision

7

12. Insurance and Repairs

(c) Should the Vessel become an actual, constructive, 
compromised or agreed total loss under the insurances 
required under sub-clause (a) of clause 12, all insurance 
payments for such loss shall be paid to the Mortgagee, if 
any, in the manner described in the Deed(s) of Covenant, 
who shall distribute the moneys between themselves, the 
Owners and the Charterers according to their respective 
interests. The Charterers undertake to notify the Owners 
and the Mortgagee, if any, of any occurrences in 
consequence of which the Vessel is likely to become a 
Total Loss as defined in this clause. 

The dispute

8

• Gard (one of ship’s insurers) took
assignment of rights of owners and
demise charterer

• Gard brought claim against Sinochart
for breach of safe port warranty

• Sinochart passed claim on to Daiichi
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Supreme Court

9

Insurance issue:

• Mance, Toulson and Hodge agree that
joint insurance would have precluded
any claim by the Owner against the
Demise Charterer and, therefore, by
the Demise Charterer down the line.

• Clarke and Sumption disagree.

Insurance issue

10

Insurance issue:

• Considered on the assumption that 
there had been a breach of the safe 
port warranty
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Insurance issue

11

Majority: clause 12 of demise charter 
(joint insurance) precluded claim

Insurance issue

12

Majority: clause 12 of demise charter 
(joint insurance) precluded claim

• Co-insureds cannot claim inter se

• Clause 12 – comprehensive scheme

• Safe port warranty does not alter 
scheme
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Insurance issue

13

Majority:

• Orthodox approach?

• Odd conequences?

–Unexpected windfall for time charterer

Insurance issue

14

Claims on other legal bases:

• Right of possessor to recover for loss 
of chattel

• Right to recover under the principle of 
“transferred loss”
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Insurance issue

15

Minority: claim not precluded 

• Agree with majority that co-insureds 
cannot claim against each other in 
respect of an insured loss

• Note that none of the cases which 
establish principle raised question how it 
affects claims against third parties

Insurance issue

16

Minority: claim not precluded 

• Note that there may be two reasons 
for co-insurance principle:

–Because liability is excluded

–Because payment makes good any loss

• Terms of contract determine which
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Insurance issue

17

Minority: claim not precluded 

• On its true construction, clause 12 
does not exclude liability to pay 
damages, it makes good loss and 
satisfies liability to pay damages

• Thus, co-assureds have claim against 
each other

Conclusions

18

• Minority approach to be preferred

• More consistent with juridical basis of 
co-insurance principle, viz. implied 
term

• Term will be implied only so far as is 
necessary to give contract business 
efficacy
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Ocean Victory

19

Stephen Hofmeyr QC
shofmeyr@7kbw.co.uk

mailto:shofmeyr@7kbw.co.uk
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7 King’s Bench Walk, Temple, London EC4Y 7DS

+44 20 7910 8300

www.7kbw.co.uk



PART B

The Inter-Club NYPE Agreement – Some recent issues

Julia Dias QC

with Appendices
i. Inter-Club New York Produce Exchange Agreement 1996

(as amended September 2011)
ii. Gard’s Member Circular No.07-11
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THE INTER-CLUB NYPE AGREEMENT:
Some recent issues

Julia Dias QC
29 November 2018

Background

• Agreement between P&I Clubs.

• ICA first developed in 1970 with the aim of 
avoiding protracted and costly disputes over 
the allocation of responsibility for cargo claims 
under the NYPE charter.

• Mechanistic allocation based on a broad 
assessment of causation not legal liability.
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Background (cont.)

• Amended:

– 1984 (introduction of time bar)

– 1996 (containerisation and through transport; 
broader definition of “Cargo Claim” to include, in 
particular, defence costs and interest)

– 2011 (introduction of entitlement to reciprocal 
provision of security)

Defence costs:
the provision

• “Cargo Claim(s)… include: … (c) all legal, Club 
correspondents’ and experts’ costs reasonably 
incurred in the defence of or in the settlement 
of the claim made by the original person…”



26/11/2018

3

Defence costs:

• Question: Is a free-standing claim for defence 
costs covered?  Ie. Does this provision entitle a 
party to recover the costs of a successful 
defence or is the existence of third party 
liability a pre-condition to recovery?

• Answer:

– No: London Arbitration 10/15

– Yes: London Arbitration 30/16

Defence costs

• London Arbitration 10/15:

– The ICA deals with apportionment of cargo claims.

– Clause 8 requires liability to a third party.

– Clause 4(c) also suggests that liability to a third 
party is required.

– The definition of Cargo Claim in clause 3 must 
therefore be read accordingly.
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Defence Costs

• London Arbitration 30/16:

– Clause 3 is the starting point whose definitions 
apply “for the purposes of the Agreement”.

– Clause 3(c) is clearly wide enough to encompass 
the costs of a successful defence where no 
substantive claim is ever paid.

– Clause 4(c) simply means that the costs in 
question must have been properly settled or 
compromised and paid.
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Act or neglect

• Question: Must the “act” be culpable in order 
to engage the proviso in clauses 8(c)or (d)?

• Answer:

– No: London Arbitration 30/16:

– Yes? London Arbitration 19/17

Act or neglect

• No: The “Yangtze Xing Hua”, [2017] EWCA (Civ) 2107; 
[2018] 1 Lloyds’ Rep.330.

– Comparison with earlier versions of ICA is 
unhelpful.

– Clauses 8(a)(b) include but are not limited to 
“fault”.  There is no reason why 8(c)(d) should be 
construed differently.

– Causation is always a limiting factor which will 
prevent indiscriminate liability.

– NB ICA is all about causation, not culpability.

• See also London Arbitration 28/17.
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“Similar amendment”

• “Apportionment under this Agreement shall only be applied to 
Cargo Claims where:… (b) the cargo responsibility clauses in 
the charterparty have not been materially amended.  A 
material amendment is one which makes the liability, as 
between Owners and Charterers, for Cargo Claims clear.  In 
particular, it is agreed solely for the purposes of this 
Agreement: (i) that the addition of the words “and 
responsibility” in clause 8 of the NYPE Form 1946 or 1993 or 
clause 25 of the Asbatime Form 1981, or any similar 
amendment making the Master responsible for cargo 
handling, is not a material amendment.”

“Similar amendment”

• Question: Must responsibility for all cargo 
handling be transferred to the Master in order 
for an amendment to qualify as a “similar 
amendment”, or is a partial transfer 
sufficient?

• Answer?

– Yes: Agile Holdings Corp v Essar Shipping Ltd,
[2018] EWHC 1055 (Comm); [2018 ] 1 Lloyd’s Law 
Reports Plus 79.
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“Similar amendment”

• Nothing in the history of the 1996 amendment to 
indicate that any substantial change was intended 
from the 1984 version.

• “Similar” ordinarily means “of the same kind” or “to 
like effect”.

• Allowing partial transfer and then imposing an 
additional causal requirement that the damage be 
caused by the transferred element of cargo handling 
was inconsistent with ICA’s aim of simplicity and 
concomitant broad brush approach.

Security:
a cautionary tale

• Question: where “liability for cargo claims, as 
between Charterers and Owners, shall be 
apportioned/settled as specified by the 
Interclub New York Produce Exchange 
Agreement effective from 1996 and its 
subsequent amendments”, can an owner 
obtain security under clause 9?
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Security:
a cautionary tale

• Answer?

– No: London Arbitration 18/18

– Such a formulation is only effective to incorporate 
those parts of ICA which deal with apportionment 
and settlement of liability for cargo claims as 
between the parties.

– It is not effective to incorporate the provisions 
relating to security.



Inter-Club New York Produce Exchange Agreement 1996 
(as amended September 2011) 
This Agreement, the Inter-Club New York Produce Exchange Agreement 1996 (as amended September 
2011) (the Agreement), made on 1st September 2011 between the P&l Clubs being members of The 
International Group of P&l Associations listed below (hereafter referred to as "the Clubs") amends the Inter-
Club New York Produce Exchange Agreement 1996 in respect of all charterparties specified in clause (1) 
hereof and shall continue in force until varied or terminated. Any variation to be effective must be approved 
in writing by all the Clubs but it is open to any Club to withdraw from the Agreement on giving to all the other 
Clubs not less than three months' written notice thereof, such withdrawal to take effect at the expiration of 
that period. After the expiry of such notice the Agreement shall nevertheless continue as between all the 
Clubs, other than the Club giving such notice who shall remain bound by and be entitled to the benefit of this 
Agreement in respect of all Cargo Claims arising out of charterparties commenced prior to the expiration of 
such notice. 

The Clubs will recommend to their Members without qualification that their Members adopt this Agreement 
for the purpose of apportioning liability for claims in respect of cargo which arise under, out of or in connection 
with all charterparties on the New York Produce Exchange Form 1946 or 1993 or Asbatime Form 1981 (or 
any subsequent amendment of such Forms), whether or not this Agreement has been incorporated into 
such charterparties. 

Scope of application 

(1) This Agreement applies to any charterparty which is entered into after the date hereof on the New York 
Produce Exchange Form 1946 or 1993 or Asbatime Form 1981 (or any subsequent amendment 
of such Forms). 

(2) The terms of this Agreement shall apply notwithstanding anything to the contrary in any other 
provision of the charterparty; in particular the provisions of clause (6) (time bar) shall apply 
notwithstanding any provision of the charterparty or rule of law to the contrary. 

(3) For the purposes of this Agreement, Cargo Claim(s) mean claims for loss, damage, shortage 
(including slackage, ullage or pilferage), overcarriage of or delay to cargo including customs dues or 
fines in respect of such loss, damage, shortage, overcarriage or delay and include:  

(a) any legal costs claimed by the original person making any such claim; 

(b) any interest claimed by the original person making any such claim; 

(c) all legal, Club correspondents' and experts' costs reasonably incurred in the defence of or in the 
settlement of the claim made by the original person, but shall not include any costs of whatsoever 
nature incurred in making a claim under this Agreement or in seeking an indemnity under 
the charterparty. 

 



(4) Apportionment under this Agreement shall only be applied to Cargo Claims where:  
 

(a) the claim was made under a contract of carriage, whatever its form, 

(i) which was authorised under the charterparty; or 
 

(ii) which would have been authorised under the charterparty but for the inclusion in that 
contract of carriage of Through Transport or Combined Transport provisions, provided that 

(iii) in the case of contracts of carriage containing Through Transport or Combined 
Transport provisions (whether falling within (i) or (ii) above) the loss, damage, shortage, 
overcarriage or delay occurred after commencement of the loading of the cargo on to the 
chartered vessel and prior to completion of its discharge from that vessel (the burden of 
proof being on the Charterer to establish that the loss, damage, shortage, overcarriage or 
delay did or did not so occur); and 

(iv) the contract of carriage (or that part of the transit that comprised carriage on the 
chartered vessel) incorporated terms no less favourable to the carrier than the Hague or 
Hague Visby Rules, or, when compulsorily applicable by operation of law to the contract of 
carriage, the Hamburg Rules or any national law giving effect thereto; and 

(b) the cargo responsibility clauses in the charterparty have not been materially amended. A 
material amendment is one which makes the liability, as between Owners and Charterers, for 
Cargo Claims clear. In particular, it is agreed solely for the purposes of this Agreement: 

(i) that the addition of the words "and responsibility" in clause 8 of the New York Produce 
Exchange Form 1946 or 1993 or clause 8 of the Asbatime Form 1981, or any similar 
amendment of the charterparty making the Master responsible for cargo handling, is not a 
material amendment; and 

(ii) that if the words "cargo claims" are added to the second sentence of clause 26 of the New 
York Produce Exchange Form 1946 or 1993 or clause 25 of the Asbatime Form 1981, 
apportionment under this Agreement shall not be applied under any circumstances 
even if the charterparty is made subject to the terms of this Agreement; and 

            (c)   the claim has been properly settled or compromised and paid. 

(5) This Agreement applies regardless of legal forum or place of arbitration specified in the 
charterparty and regardless of any incorporation of the Hague, Hague Visby Rules or Hamburg Rules 
therein. 

Time Bar 

(6) Recovery under this Agreement by an Owner or Charterer shall be deemed to be waived and 
absolutely barred unless written notification of the Cargo Claim has been given to the other party to the 
charterparty within 24 months of the date of delivery of the cargo or the date the cargo should have 
been delivered, save that, where the Hamburg Rules or any national legislation giving effect thereto are 
compulsorily applicable by operation of law to the contract of carriage or to that part of the transit that 
comprised carriage on the chartered vessel, the period shall be 36 months. Such notification shall if 
possible include details of the contract of carriage, the nature of the claim and the amount claimed. 

 

 

 



The apportionment 

(7) The amount of any Cargo Claim to be apportioned under this Agreement shall be the amount in 
fact borne by the party to the charterparty seeking apportionment, regardless of whether that 
claim may be or has been apportioned by application of this Agreement to another charterparty. 

(8) Cargo Claims shall be apportioned as follows: 

(a) Claims in fact arising out of unseaworthiness and/of error or fault in navigation or management of 
the vessel: 

 100% Owners 

save where the Owner proves that the unseaworthiness was caused by the loading, stowage, 
lashing, discharge or other handling of the cargo, in which case the claim shall be apportioned 
under sub-clause (b). 

(b) Claims in fact arising out of the loading, stowage, lashing, discharge, storage or other handling of 
cargo: 

 100% Charterers 

unless the words "and responsibility" are added in clause 8 or there is a similar amendment 
making the Master responsible for cargo handling in which case: 

50% Charterers 50% 
Owners 

save where the Charterer proves that the failure properly to load, stow, lash, discharge or 
handle the cargo was caused by the unseaworthiness of the vessel in which case:  

100% Owners 

(c) Subject to (a) and (b) above, claims for shortage or overcarriage:  
 
50% Charterers 
50% Owners 

unless there is clear and irrefutable evidence that the claim arose out of pilferage or act or neglect 
by one or the other {including their servants or sub-contractors) in which case that party shall then 
bear 100% of the claim. 

(d) All other cargo claims whatsoever (including claims for delay to cargo):  
 
50% Charterers 
50% Owners 
 
unless there is clear and irrefutable evidence that the claim arose out of the act or neglect of the 
one or the other (including their servants or sub-contractors) in which case that party shall then 
bear 100% of the claim. 



Security 

(9) If a party to the charterparty provides security to a person making a Cargo Claim, that party shall be 
entitled upon demand to acceptable security for an equivalent amount in respect of that Cargo Claim 
from the other party to the charterparty, regardless of whether a right to apportionment between the 
parties to the charterparty has arisen under this Agreement provided that: 

 

(a) written notification of the Cargo Claim has been given by the party demanding security to the 
other party to the charterparty within the relevant period specified in clause (6); and 
 

(b)  the party demanding such security reciprocates by providing acceptable security for an 
equivalent amount to the other party to the charterparty in respect of the Cargo Claim if 
requested to do so. 
 

 
Governing Law 
 
(10) This Agreement shall be subject to English Law and the exclusive Jurisdiction of the English Courts, 

unless it is incorporated into the charterparty (or the settlement of claims in respect of cargo under the 
charterparty is made subject to this Agreement), in which case it shall be subject to the law and 
jurisdiction provisions governing the charterparty. 
 
 

American Steamship Owners Mutual Protection & Indemnity Association, Inc. 
Assuranceforeningen Gard 
Gard P&I (Bermuda) Ltd 
Assuranceforeningen Skuld 
The Britannia Steam Ship Insurance Association Ltd. 
The Japan Ship Owners' Mutual Protection and Indemnity Association 
The London Steam-Ship Owners' Mutual Insurance Association Ltd. 
The North of England Protecting and Indemnity Association Ltd. 
The Shipowners' Mutual Protection and indemnity Association (Luxembourg) 
Skuld Mutual Protection and Indemnity Association (Bermuda) Ltd. 
The Standard Steamship Owners’ Protection and Indemnity Association (Asia) Ltd  
The Standard Steamship Owners' Protection & Indemnity Association (Bermuda) Ltd. 
The Standard Steamship Owners’ Protection and Indemnity Association (Europe) Ltd  
The Standard Steamship Owners’ Protection and Indemnity Association (London) Ltd  
The Steamship Mutual Underwriting Association Ltd 
The Steamship Mutual Underwriting Association (Bermuda) Ltd. 
Sveriges Angfartygs Assurans Forening (The Swedish Club) 
The United Kingdom Mutua! Steam Ship Assurance Association (Bermuda) Ltd. 
United Kingdom Mutual Steam Ship Assurance Association (Europe) Ltd  
The West of England Ship Owners Mutual Insurance Association (Luxembourg) 
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Gard AS, P.O. Box 789 Stoa, NO-4809 Arendal, Norway  Tel: +47 37 01 91 00, Fax: +47 37 02 48 10,  
Outside office hours: +47 90 52 41 00 
 
For and on behalf of an entity of the Gard Group comprising, inter alia; Gard P. & I. (Bermuda) Ltd, 
Assuranceforeningen Gard - gjensidig - and Gard Marine & Energy Limited. Gard AS is registered as an insurance 
intermediary by the Norwegian Financial Supervisory Authority. Company Code : 982 132 789 

Member Circular No. 07-11 August 2011 
 
 
 
INTER-CLUB NEW YORK PRODUCE EXCHANGE AGREEMENT 1996 
(AS AMENDED SEPTEMBER 2011) 
 
 
 
The Inter-Club New York Produce Exchange Agreement, which was first formulated and entered into 
by Clubs in 1970 (the ICA), provides a relatively simple mechanism whereby liability for cargo claims 
arising under New York Produce Exchange Form (NYPE) or Asbatime charterparties and or contracts 
of carriage authorised under such charterparties, can be swiftly and fairly apportioned between 
Owners and Charterers. The purpose behind the development of the ICA was to avoid costly and 
protracted litigation.  
 
The ICA, since its inception, has been amended on two occasions. The first in 1984 was to meet one 
particular shortcoming relating to the time limit for making claims. The second in 1996, whilst not 
deviating from the fundamental nature of the ICA, was more substantial and was introduced in 
particular to meet the needs of the container trade. It took the form of re-arranging the text in a more 
logical way and, 
 
(a)  broadened the definition of what constituted a Cargo Claim under the ICA; 
(b)  included claims arising under through or combined transport bills of lading in certain defined 

circumstances; 
(c)  amended the time bar provision to cater for the possibility that the Hamburg Rules might 

apply to a Cargo Claim. 
 
Following the 1996 amendment, the ICA was renamed the Inter-Club New York Produce Exchange 
Agreement 1996 (the 1996 Agreement). 
 
Both the ICA and the 1996 Agreement have worked well, been widely adopted by the maritime 
industry and have achieved their purpose. 
 
However, Clubs, members of the International Group of P&I Clubs (the Group), have recently 
expressed concern about the time and costs associated with dealing with issues of and demands for 
security as between Owners and Charterers under the 1996 Agreement and felt that a greater degree 
of co-operation between Clubs (in the spirit of the 1996 Agreement), could substantially reduce such 
costs.  
 
Clause (4) (c) of the 1996 Agreement provides: 
“(4) Apportionment under this Agreement shall only be applied to Cargo Claims where … (c) the claim 
has been properly settled or compromised and paid.” 
 
The Group has taken the view, which Counsel has confirmed, that this provision makes payment of a 
Cargo Claim (as defined under clause (3) of the 1996 Agreement) a condition precedent to a right to 
indemnity. Accordingly in the absence of payment, no accrued cause of action crystallises and there 
is therefore no right, prior to payment, for the party sued in respect of a Cargo Claim to require that 
the other party to the charterparty, provide security (which could be sought, by for example, arresting 
or threatening to arrest a vessel or other property). 
 
The Group believes that this situation is unsatisfactory and has led to unnecessary, wasteful and 
costly disputes between Clubs. 
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INTER-CLUB NEW YORK PRODUCE EXCHANGE 
AGREEMENT 1996 (AS AMENDED SEPTEMBER 2011) 
 
This Agreement, the Inter-Club New York Produce Exchange Agreement 1996 (as amended September 
2011) (the Agreement), made on 1st September 2011 between the P&l Clubs being members of The 
International Group of P&l Associations listed below (hereafter referred to as "the Clubs") amends the 
Inter-Club New York Produce Exchange Agreement 1996 in respect of all charterparties 
specified in clause (1) hereof and shall continue in force until varied or terminated. Any variation to be 
effective must be approved in writing by all the Clubs but it is open to any Club to withdraw from the 
Agreement on giving to all the other Clubs not less than three months' written notice thereof, such 
withdrawal to take effect at the expiration of that period. After the expiry of such notice the Agreement 
shall nevertheless continue as between all the Clubs, other than the Club giving such notice who shall 
remain bound by and be entitled to the benefit of this Agreement in respect of all Cargo Claims arising out 
of charterparties commenced prior to the expiration of such notice. 
 
The Clubs will recommend to their Members without qualification that their Members adopt this 
Agreement for the purpose of apportioning liability for claims in respect of cargo which arise under, out of 
or in connection with all charterparties on the New York Produce Exchange Form 1946 or 1993 or 
Asbatime Form 1981 (or any subsequent amendment of such Forms), whether or not this Agreement 
has been incorporated into such charterparties. 
 
 
Scope of application 

(1) This Agreement applies to any charterparty which is entered into after the date hereof on the New 
York Produce Exchange Form 1946 or 1993 or Asbatime Form 1981 (or any subsequent 
amendment of such Forms). 

(2) The terms of this Agreement shall apply notwithstanding anything to the contrary in any other 
provision of the charterparty; in particular the provisions of clause (6) (time bar) shall apply 
notwithstanding any provision of the charterparty or rule of law to the contrary. 

(3) For the purposes of this Agreement, Cargo Claim(s) mean claims for loss, damage, shortage 
(including slackage, ullage or pilferage), overcarriage of or delay to cargo including customs dues or 
fines in respect of such loss, damage, shortage, overcarriage or delay and include:  

(a) any legal costs claimed by the original person making any such claim; 

(b) any interest claimed by the original person making any such claim; 

(c) all legal, Club correspondents' and experts' costs reasonably incurred in the defence of or in 
the settlement of the claim made by the original person, but shall not include any costs of 
whatsoever nature incurred in making a claim under this Agreement or in seeking an 
indemnity under the charterparty. 

(4) Apportionment under this Agreement shall only be applied to Cargo Claims where:  

(a) the claim was made under a contract of carriage, whatever its form, 

(i) which was authorised under the charterparty; 

or 

(ii) which would have been authorised under the charterparty but for the inclusion in that 
contract of carriage of Through Transport or Combined Transport provisions, provided 
that 
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(iii) in the case of contracts of carriage containing Through Transport or Combined 
Transport provisions (whether falling within (i) or (ii) above) the loss, damage, shortage, 
overcarriage or delay occurred after commencement of the loading of the cargo on to 
the chartered vessel and prior to completion of its discharge from that vessel (the 
burden of proof being on the Charterer to establish that the loss, damage, shortage, 
overcarriage or delay did or did not so occur); and 

 
(iv) the contract of carriage (or that part of the transit that comprised carriage on the 

chartered vessel) incorporated terms no less favourable to the carrier than the Hague 
or Hague Visby Rules, or, when compulsorily applicable by operation of law to the 
contract of carriage, the Hamburg Rules or any national law giving effect thereto; and 

 
(b) the cargo responsibility clauses in the charterparty have not been materially amended. A 

material amendment is one which makes the liability, as between Owners and Charterers, for 
Cargo Claims clear. In particular, it is agreed solely for the purposes of this Agreement: 

(i) that the addition of the words "and responsibility" in clause 8 of the New York Produce 
Exchange Form 1946 or 1993 or clause 8 of the Asbatime Form 1981, or any similar 
amendment of the charterparty making the Master responsible for cargo handling, is not 
a material amendment; and 

 
(ii) that if the words "cargo claims" are added to the second sentence of clause 26 of the 

New York Produce Exchange Form 1946 or 1993 or clause 25 of the Asbatime Form 
1981, apportionment under this Agreement shall not be applied under any 
circumstances even if the charterparty is made subject to the terms of this Agreement; 
and 

(c)   the claim has been properly settled or compromised and paid. 

(5) This Agreement applies regardless of legal forum or place of arbitration specified in the 
charterparty and regardless of any incorporation of the Hague, Hague Visby Rules or Hamburg 
Rules therein. 

 
Time Bar 
(6) Recovery under this Agreement by an Owner or Charterer shall be deemed to be waived and 

absolutely barred unless written notification of the Cargo Claim has been given to the other party to 
the charterparty within 24 months of the date of delivery of the cargo or the date the cargo should 
have been delivered, save that, where the Hamburg Rules or any national legislation giving effect 
thereto are compulsorily applicable by operation of law to the contract of carriage or to that part of 
the transit that comprised carriage on the chartered vessel, the period shall be 36 months. Such 
notification shall if possible include details of the contract of carriage, the nature of the claim and the 
amount claimed. 
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The apportionment 

(7) The amount of any Cargo Claim to be apportioned under this Agreement shall be the amount 
in fact borne by the party to the charterparty seeking apportionment, regardless of whether 
that claim may be or has been apportioned by application of this Agreement to another 
charterparty. 

(8) Cargo Claims shall be apportioned as follows: 

(a) Claims in fact arising out of unseaworthiness and/or error or fault in navigation or 
management of the vessel: 

100%  Owners 

save where the Owner proves that the unseaworthiness was caused by the loading, 
stowage, lashing, discharge or other handling of the cargo, in which case the claim shall 
be apportioned under sub-clause (b). 

(b) Claims in fact arising out of the loading, stowage, lashing, discharge, storage or 
other handling of cargo: 

100%  Charterers 

unless the words "and responsibility" are added in clause 8 or there is a similar 
amendment making the Master responsible for cargo handling in which case: 
 
50%  Charterers 
50%  Owners 

save where the Charterer proves that the failure properly to load, stow, lash, discharge or 
handle the cargo was caused by the unseaworthiness of the vessel in which case: 
 
100%  Owners 

(c) Subject to (a) and (b) above, claims for shortage or overcarriage:  
 
50%  Charterers 
50%  Owners 

unless there is clear and irrefutable evidence that the claim arose out of pilferage or act or 
neglect by one or the other (including their servants or sub-contractors) in which case that 
party shall then bear 100% of the claim. 

(d) All other cargo claims whatsoever (including claims for delay to cargo):  
 
50%  Charterers 
50%  Owners 
 
unless there is clear and irrefutable evidence that the claim arose out of the act or neglect of the 
one or the other (including their servants or sub-contractors) in which case that party shall 
then bear 100% of the claim. 
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Security 
 
(9) If a party to the charterparty provides security to a person making a Cargo Claim, that party shall 

be entitled upon demand to acceptable security for an equivalent amount in respect of that Cargo 
Claim from the other party to the charterparty, regardless of whether a right to apportionment 
between the parties to the charterparty has arisen under this Agreement provided that: 

 
(a)    written notification of the Cargo Claim has been given by the party demanding security to 

the other party to the charterparty within the relevant period specified in clause (6); and 
 
(b)   the party demanding such security reciprocates by providing acceptable security for an 

equivalent amount to the other party to the charterparty in respect of the Cargo Claim if 
requested to do so. 

 
Governing Law 
(10) This Agreement shall be subject to English Law and the exclusive Jurisdiction of the English Courts, 

unless it is incorporated into the charterparty (or the settlement of claims in respect of cargo under 
the charterparty is made subject to this Agreement), in which case it shall be subject to the law and 
jurisdiction provisions governing the charterparty. 

American Steamship Owners Mutual Protection & Indemnity Association, Inc. 
Assuranceforeningen Gard 
Gard P. & I. (Bermuda) Ltd 
Assuranceforeningen Skuld 
The Britannia Steam Ship Insurance Association Ltd. 
The Japan Ship Owners' Mutual Protection and Indemnity Association 
The London Steam-Ship Owners' Mutual Insurance Association Ltd. 
The North of England Protecting and Indemnity Association Ltd. 
The Shipowners' Mutual Protection and indemnity Association (Luxembourg) 
Skuld Mutual Protection and Indemnity Association (Bermuda) Ltd. 
The Standard Steamship Owners’ Protection and Indemnity Association (Asia) Ltd  
The Standard Steamship Owners' Protection & Indemnity Association (Bermuda) Ltd. 
The Standard Steamship Owners’ Protection and Indemnity Association (Europe) Ltd  
The Standard Steamship Owners’ Protection and Indemnity Association (London) Ltd  
The Steamship Mutual Underwriting Association Ltd 
The Steamship Mutual Underwriting Association (Bermuda) Ltd. 
Sveriges Angfartygs Assurans Forening (The Swedish Club) 
The United Kingdom Mutua! Steam Ship Assurance Association (Bermuda) Ltd. 
United Kingdom Mutual Steam Ship Assurance Association (Europe) Ltd  
The West of England Ship Owners Mutual Insurance Association (Luxembourg) 
 



Inter-Club New York Produce Exchange 
Agreement 1996 (as amended September 
2011) 

 
This Agreement,  the Inter-Club New York Produce Exchange Agreement 1996 (as amended 
September 2011) (the Agreement), made on 1st September 2011 is made on the 1st of September 
1996 between the P&l Clubs being members of The International Group of P&l Associations 
listed below (hereafter referred to as "the Clubs"). 

This Agreement  amends replaces the Inter-Club New York Produce Exchange 
Agreement 1996Inter-Club Agreement 1984  in respect of all charterparties specified in 
clause (1) hereof and shall continue in force until varied or terminated. Any variation to be 
effective must be approved in writing by alil the Clubs but it is open to any Club to withdraw from 
the Agreement on giving to all the other Clubs not less than three months' written notice thereof, 
such withdrawal to take effect at the expiration of that period. After the expiry of such notice the 
Agreement shall nevertheless continue as between all the Clubs, other than the Club giving such 
notice who shall remain bound by and be entitled to the benefit of this Agreement in respect of all 
Cargo Claims arising out of charterparties commenced prior to the expiration of such notice. 
 
The Clubs will recommend to their Members without qualification that their Members adopt this 
Agreement for the purpose of apportioning liability for claims in respect of cargo which arise under, 
out of or in connection with all charterparties on the New York Produce Exchange Form 1946 or 
1993 or Asbatime Form 1981 (or any subsequent amendment of such Forms), whether or not this 
Agreement has been incorporated into such charterparties. 

Scope of application 

(1) This Agreement applies to any charterparty which is entered into after the date hereof on the 
New York Produce Exchange Form 1946 or 1993 or Asbatime Form 1981  (or any 
subsequent amendment of such Forms). 

(2) The terms of this Agreement shall apply notwithstanding anything to the contrary in any 
other provision of the charterparty; in particular the provisions of clause (6) (time bar) 
shall apply notwithstanding any provision of the charterparty or rule of law to the contrary. 

(3) For the purposes of this Agreement, Cargo Claim(s) mean claims for loss, damage, 
shortage (including slackage, ullage or pilferage), overcarriage of or delay to cargo including 
customs dues or fines in respect of such loss, damage, shortage, overcarriage or delay and 
include:  

(a) any legal costs claimed by the original person making any such claim; 

(b) any interest claimed by the original person making any such claim; 

(c) all legal, Club correspondents' and experts' costs reasonably incurred in the defence of 
or in the settlement of the claim made by the original person, but shall not include any costs 
of whatsoever nature incurred in making a claim under this Agreement or in seeking 
an indemnity under the charterparty. 



(4) Apportionment under this Agreement shall only be applied to Cargo Claims where:  

(a) the claim was made under a contract of carriage, whatever its form, 

(i) which was authorised under t(he charterparty; 

or 

(ii) which would have been authorised under the charterparty but for the inclusion in 
that contract of carriage of Through Transport or Combined Transport provisions, 
provided that 

(iii) in the case of contracts of carriage containing Through Transport or Combined 
Transport provisions (whether falling within (i) or (ii) above) the loss, damage, 
shortage, overcarriage or delay occurred after commencement of the loading of the 
cargo on to the chartered vessel and prior to completion of its discharge from 
that vessel (the burden of proof being on the Charterer to establish that the loss, 
damage, shortage, overcarriage or delay did or did not so occur); and 

(iv) the contract of carriage (or that part of the transit that comprised carriage on the 
chartered vessel) incorporated terms no less favourable to the carrier than the 
Hague or Hague Visby Rules, or, when compulsorily applicable by operation of 
law to the contract of carriage, the Hamburg Rules or any national law giving 
effect thereto; and 

(b) the cargo responsibility clauses in the charterparty have not been materially amended. 
A material amendment is one which makes the liability, as between Owners and 
Charterers, for Cargo Claims clear., In particular, it is agreed solely for the purposes of 
this Agreement: 

(i) that the addition of the words "and responsibility" in clause 8 of the New York 
Produce Exchange Form 1946 or 1993 or clause 8 of the Asbatime Form 1981, or 
any similar amendment of the charterparty making the Master responsible for cargo 
handling, is not a material amendment; and 

(ii) that if the words "cargo claims" are added to the second sentence of clause 26 of 
the New York Produce Exchange Form 1946 or 1993 or clause 25 of the Asbatime 
Form 1981, apportionment under this Agreement shall not be applied under 
any circumstances even if the charterparty is made subject to the terms of this 
Agreement; and 

(c) the claim has been properly settled or compromised and paid. 

(5) This Agreement applies regardless of legal forum or place of arbitration specified in the 
charterparty and regardless of any incorporation of the Hague, Hague Visby Rules or Hamburg 
Rules therein. 

Time Bar 

(6) Recovery under this Agreement by an Owner or Charterer shall be deemed to be waived and 
absolutely barred unless written notification of the Cargo Claim has been given to the other party 
to the charterparty within 24 months of the date of delivery of the cargo or the date the cargo 
should have been delivered, save that, where the Hamburg Rules or any national legislation giving 
effect thereto are compulsorily applicable by operation of law to the contract of carriage or to that 
part of the transit that comprised carriage on the chartered vessel, the period shall be 36 months. 
Such notification shall if possible include details of the contract of carriage, the nature of the claim 
and the amount claimed. 



The apportionment 

(7) The amount of any Cargo Claim to be apportioned under this Agreement shall be the 
amount in fact borne by the party to the charterparty seeking apportionment, 
regardless of whether that claim may be or has been apportioned by application of this 
Agreement to another charterparty. 

(8) Cargo Claims shall be apportioned as follows: 

(a) Claims  in fact  arising out of  unseaworthiness  and/orf error or fault  
in  navigation or management of the vessel: 

100% Owners 

save where the Owner proves that the unseaworthiness was caused by the loading, 
stowage, lashing, discharge or other handling of the cargo, in which case the claim 
shall be apportioned under sub-clause (b). 

(b) Claims in fact arising out of the loading, stowage, lashing, discharge, 
storage or other handling of cargo: 

100% Charterers 

unless the words "and responsibility" are added in clause 8 or there is a similar 
amendment making the Master responsible for cargo handling in which case: 

50% Charterers 

50% Owners 

save where the Charterer proves that the failure properly to load, stow, lash, 
discharge or handle the cargo was caused by the unseaworthiness of the vessel in 
which case: 

100% Owners 

(c) Subject to (a) and (b) above, claims for shortage or overcarriage:  

50% Charterers 

50% Owners 

unless there is clear and irrefutable evidence that the claim arose out of pilferage or act 
or neglect by one or the other (including their servants or sub-contractors) in which 
case that party shall then bear 100% of the claim. 

(d) All other cargo claims whatsoever (including claims for delay to cargo):  

50% Charterers 

50% Owners 

unless there is clear and irrefutable evidence that the claim arose out of the act or neglect 

of the one or the other (including their servants or sub-contractors) in which case that 

party shall then bear 100% of the claim. 



Security 
 
(9) If a party to the charterparty provides security to a person making a Cargo Claim, that party 
shall be entitled upon demand to acceptable security for an equivalent amount in respect of that 
Cargo Claim from the other party to the charterparty, regardless of whether a right to 
apportionment between the parties to the charterparty has arisen under this Agreement provided 
that: 
 

(a) written notification of the Cargo Claim has been given by the party demanding 
security to the other party to the charterparty within the relevant period specified in 
clause (6); and 
 
(b) the party demanding such security reciprocates by providing acceptable security 
for an equivalent amount to the other party to the charterparty in respect of the Cargo 
Claim if requested to do so. 
 

 
Governing Law 

(10) 9) This Agreement shall be subject to English Law and the exclusive  Jurisdiction of the 
English Courts, unless it is incorporated into the charterparty (or the settlement of ciaimsclaims 
in respect of cargo under the charterparty is made subject to this Agreement), in which case it 
shall be subject to the law and jurisdiction provisions governing the charterparty. 

American Steamship Owners Mutual Protection & Indemnity Association, Inc. 
Assuranceforeningen Gard 
Gard P&I (Bermuda) Ltd 
Assuranceforeningen Skuld 
The Britannia Steam Ship Insurance Association Ltd. 
The Japan Ship Owners' Mutual Protection and Indemnity Association 
Liverpool and London Steamship Protection and Indemnity Association Ltd. 
The London Steam-Ship Owners' Mutual Insurance Association Ltd. 
Newcastle Protection and Indemnity Association 
The North of England Protecting and Indemnity Association Ltd. 
The Shipowners' Mutual Protection and indemnity Association (Luxembourg) 
Skuld Mutual Protection and Indemnity Association (Bermuda) Ltd. 
The Standard Steamship Owners' Protection & Indemnity Association Ltd. 
The Standard Steamship Owners’ Protection and Indemnity Association (Asia) Ltd  
The Standard Steamship Owners' Protection & Indemnity Association (Bermuda) Ltd. 
The Standard Steamship Owners’ Protection and Indemnity Association (Europe) Ltd  
The Standard Steamship Owners’ Protection and Indemnity Association (London) Ltd  
The Steamship Mutual Underwriting Association Ltd 
The Steamship Mutual Underwriting Association (Bermuda) Ltd. 
Sveriges Angfartygs Assurans Forening (The Swedish Club) 
The United Kingdom Mutua! Steam Ship Assurance Association (Bermuda) Ltd. 
United Kingdom Mutual Steam Ship Assurance Association (Europe) Ltd  
The West of England Ship Owners Mutual Insurance Association (Luxembourg) 



 

 

 

 

 

 

 

Part C 

 

 

Patel v Mirza and Letters of Indemnity 

 

Robert Bright QC – 29.11.2018 

  



 

Patel v Mirza  

[2016] UKSC 42; [2017] AC 467 

Facts 

- Claimant paid money to Defendant for insider information on shares. 

- Purpose of contract illegal. 

- In the event, D failed to provide any inside information 

- C claimed the return of the money, alleging unjust enrichment 

 

Reasoning 

Lord Toulson (majority) at [120]: 

“The essential rationale of the illegality doctrine is that it would be contrary to 

the public interest to enforce a claim if to do so would be harmful to the integrity 

of the legal system (or, possibly, certain aspects of public morality, the 

boundaries of which have never been made entirely clear and which do not 

arise for consideration in this case). In assessing whether the public interest 

would be harmed in that way, it is necessary (a) to consider the underlying 

purpose of the prohibition which has been transgressed and whether that 

purpose will be enhanced by denial of the claim, (b) to consider any other 

relevant public policy on which the denial of the claim may have an impact and 

(c) to consider whether denial of the claim would be a proportionate response 

to the illegality, bearing in mind that punishment is a matter for the criminal 

courts. Within that framework, various factors may be relevant…” 

 

See also the guidance as to likely factors, given by Lord Toulson earlier at [101]: 

“It is not a matter which can be determined mechanistically. So how is the court 

to determine the matter if not by some mechanistic process? In answer to that 

question I would say that one cannot judge whether allowing a claim which is 

in some way tainted by illegality would be contrary to the public interest, 

because it would be harmful to the integrity of the legal system, without (a) 

considering the underlying purpose of the prohibition which has been 

transgressed, (b) considering conversely any other relevant public policies 

which may be rendered ineffective or less effective by denial of the claim, and 

(c) keeping in mind the possibility of overkill unless the law is applied with a due 

sense of proportionality. We are, after all, in the area of public policy.” 

 

 

 



 

Result 

Claim succeeded.  Restitution of the money paid by C to D would merely return the 

parties to their previous position before the conclusion of the illegal contract and 

prevent D from gaining by unjust enrichment. 

 

Consequences of the judgment: 

- Very unusual 9 person Court 

- 5-4 split illustrates difficulty, but have to assume will stand for a long time 

- Very broad application – not just unjust enrichment/contract 

- Likely to be influential beyond immediate sphere; typifies modern 

jurisprudence, requiring multifactorial assessment rather than rigid application 

of inflexible rules – i.e., Judge must apply judgment 

- Difficult to predict, difficult to appeal 

 

N.B. the broad scope of Patel v Mirza 

- C’s claim = unjust enrichment. 

- Most of the cases discussed by SC = contract.  Patel applies in contract – CA 

decision in Singularis Holdings Ltd v Daiwa Capital Markets Europe Ltd [2018] 

EWCA Civ 84; [2018] 1 WLR 2777 

- Patel also applies in tort – CA decision Stoffel v Grondona [2018] EWCA Civ 

2031 (property purchased pursuant to mortgage fraud, solicitor failed to register 

legal ownership of C) 

 

But: Patel does not apply in context of enforcement of foreign arbitrations: 

RBRG Trading v Sinocore International [2018] EWCA Civ 838; [2018] 2 Lloyd’s 

Rep 133.  The test is statutory: s 103 Arbitration Act 1996; and public policy 

favours enforcement 

 

N.B. also: CA in Singularis Holdings treated decision of 1st instance judge as one that 

appellate court should not interfere with merely because it would have reached a 

different conclusion 

  



 

Implications for LOIs 

What are the implications for LOIs? 

- For delivery of goods without production of b/l? 

- For the issue of a clean b/l? 

- For the issue of an antedated b/l? 

- Or other promises to indemnify a wrongdoer? 

 

Well-accepted that LOI for carrier to deliver goods without production of bill of lading 

is enforceable – even though for the carrier to do this is unlawful (breach of contract, 

breach of duty in bailment, tort) and may be criminal. 

What about LOI re the production of clean or antedated bills of lading? 

 

Is Brown Jenkinson v Percy Dalton [1957] 2 Lloyd's Rep 1 still good law? 

- Consignment of wooden barrels of orange juice, stored by Percy Dalton, the 

managing director of the defendants, at his farm in Kent. 

- Barrels been inspected at the farm by the Dutch buyer, who saw they were 'old, 

frail and leaking'. 

- Evidence at trial: 'He inspected the juice. He saw the condition of it. He said it 

was old, and I said "Yes, it belonged to the Ministry of Food and they are selling 

it at a low price; if you want it, all right; if you do not want it, leave it" '. 

- Initial sale on FOB terms, VIPA arranging for the carriage and specifying 

discharge at a German port. 

- Shipping instructions subsequently sent by Percy Dalton to Brown Jenkinson, 

the carrier's agent, stated a requirement for 'clean on board bills of lading'. 

- Following inspection of the cargo on the quay at London, Brown Jenkinson 

initially notified the shipper that it could not comply, but subsequently relented 

in exchange for the letter of indemnity. 

- Cargo on-sold by VIPA to a German receiver on CIF terms; and this receiver, 

as sub-endorsee of the bill of lading, duly claimed on the insurance arranged 

by VIPA, and was paid for its loss. 

- The insurer then raised its claim in subrogation against the carrier, so leading 

to the claim under the letter of indemnity. 

Main ‘villain’ = VIPA, i.e. the immediate buyer from Percy Dalton. Percy Dalton only 

slightly less villainous. 

2-1 split in CA. 

Morris and Pearce LJJ: Brown Jenkinson made a representation which they knew to 

be false and which they intended should be relied upon by persons who received the 



 

bill of lading; this = the tort of deceit; a promise to indemnify Brown Jenkinson against 

any loss resulting to them from making the representation was unenforceable. 

They recognised the unattractiveness of Percy Dalton’s position:  

“This plea comes with singular ill grace from these at whose request the 

procedure at the time of shipment was adopted: they are prepared to condemn 

their own conduct in order to save their own pocket.” 

They also accepted lack of fraudulent intent, but held it made no difference: 

“Had [the owners] been actively intending that someone should be 

defrauded by their misrepresentation, their case would have been 

unarguable. The real difficulty ... is due to the fact ... [that t]heirs 

was a slipshod and unthinking extension of a known commercial 

practice to a point at which it constituted fraud in law.” 

See esp. Pearce LJ: 

“It is not enough that the banks or the purchasers who have been misled by 

clean bills of lading may have recourse at law against the shipowner. They are 

intending to buy goods, not lawsuits.” 

 

Is this realistic, or a good business/economic assessment?  N.B. the ultimate 

purchaser not only bought a lawsuit but proceeded on it and won vs Brown Jenkinson 

– hence the indemnity claim 

 

Cf. dissent of Lord Evershed MR: 

“The defendants' contention inevitably involves a pleading by them 

of their own wrong. I do not see, as a matter of principle, why they 

should be allowed so to do, unless it clearly appears that the 

transaction is so tainted with wrongful conduct or intention on the 

plaintiffs' part that the Court ought not, as a matter of public policy, 

to lend to them its help ... Upon these facts as they were proved or 

found, is the conduct of the plaintiffs so tainted with 'turpitude' that 

the Court must, as a matter of public policy, refuse them any relief? 

... 

[I]t is one thing to follow previous judicial authority in expressing 

disapproval of a commercial practice which appears to place 

business convenience before simple truth: it is another to say that 

the defendants, at whose express request and for whose own 

convenience the plaintiffs in the present case issued the clean bill, 

should be entitled to escape the performance of their clear promise 

of indemnity by invoking the rule of public policy (as I think it is) that 



 

the Courts will not enforce contracts entered into for illegal or 

unlawful end ... 

In my judgment, if the Courts should be astute to see as a matter of 

public policy that their processes are not used for enforcing illegal 

contracts, it is also true that defences which seek to invoke the 

principle for the purpose of evading obligations clearly and openly 

entered into should be closely scrutinized and that the allegations 

made in invocation of the rule should be plainly proved.” 

 

In the light of Patel v Mirza, n.b. the following factors, all accentuated by 

the dissent in Brown Jenkinson: 

 

- The turpitude of Brown Jenkinson relative to that of Percy Dalton 

- The lack of intent to defraud 

- The knowledge of the Percy Dalton and its connivance in the ultimate 

buyer's deceit with regard to the letter of credit 

- The lack of consideration other than the indemnity itself 

- The unedifying stance adopted by the defendant 

 

Cf. LOIs where it is said that it is not clear if the condition of the cargo justifies notation 

of the b/l – e.g. steel cargo affected by rust 

 

What about antedated bills of lading?  May be different because more difficult for the 

carrier to say that he did not intend to defraud 

 

N.B. Gujra v Roath [2018] EWHC 854 (QB); [2018] 1 WLR 3208.  Gujra v Roath will 

go to CA – Judge granted permission to appeal 
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Reflections on the frustration of 
charterparties

Richard Sarll

The modern test

• Per Lord Radcliffe in Davis Contractors v Fareham:

“[F]rustration occurs whenever the law recognises 
that, without default of either party, a contractual 
obligation has become incapable of being performed 
because the circumstances in which performance is 
called for would render it a thing radically different 
from that which was undertaken by the contract.  Non 
haec in foedera veni.  It was not this that I promised to 
do.”

• In The Sea Angel, Rix LJ recommended a ‘reality check’:  is it 
just to relieve the party claiming frustration of the 
consequences of his bargain?

2
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Abandonment of voyage

• Where the ship has suffered damage and the cost of 
carrying out repairs necessary to complete the chartered 
voyage would exceed the value of the ship when repaired.

• Shipowner is entitled to abandon the voyage.

• Alternatively he may choose to complete the voyage so as 
to earn any freight at risk, in particular by transhipment.

• In The Kyla, the old line of cases on abandonment of the 
voyage were analysed as forming part of the doctrine of 
frustration.

3

Frustration by delay

• Where there is likely to be a frustrating delay, the right to 
arrange alternative carriage and complete the voyage 
probably arises too.

• Sufficiency of the delay may depend on 

– Parties’ commercial expectations; and

– Effect on cargo

See The Fjord Wind.

• Not simply a question of the disadvantage to the charterer.  
The disadvantage to the shipowner is relevant too.

4
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Wait and see?

• It may not be initially clear what will occur.

• Must the parties ‘wait and see’?

• Whilst the parties must not be required to wait too long, 
they must wait long enough to make a sensible prognosis.

• In case of damage to a ship, it may not be immediately 
clear how bad the damage is.

• May be necessary first to carry out an adequate damage 
survey, e.g. putting the vessel into drydock / opening the 
crankcase – see Corney v Barrellier v Francastel

5

Effect of frustration

• In the case of advance freight the rule is that if, before the 
date of frustration, advance freight has fallen due, it 
remains payable despite the frustration of the contract.  If it 
has been paid, it cannot be recovered.

• Very common to agree 95% freight payable within 5 
banking days of signing and releasing bills of lading.

• Possible to insure freight.  But how extensive is the 
practice?

6
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Services post frustration

• Where the shipowner abandons the voyage, he must notify 
the owner of the cargo ‘with the greatest despatch of 
which the circumstances ... admit’ – Hansen v Dunn

• The shipowner will remain subject to its duty as bailee.

• There is a summary of the principles in Voyage Charters at 
para. 22.36.

• But more can be said...

7

Special charges

• Special charges comprise expenses reasonably and 
necessarily incurred by a shipowner for the preservation or 
benefit of cargo while it is in his custody – see Geoffrey 
Hudson’s article in LMCLQ.

• The leading case is Notara v Henderson.  See also Hingston
v Wendt and Rose v Bank of Australasia, involving 
frustration.

• Some features:

– Possessory lien, hence average security

– Chargeable against the owner of the goods, but varied 
through average security

– Governing law? 

8
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General average

• System of loss distribution by which extraordinary sacrifice 
and expenditure incurred to save ship and cargo from 
common peril fails to be shared rateably.

• May apply by contract (YAR) or at law.

• YAR Rule XI(b) provides that wages and maintenance of the 
ship’s crew will be allowed in GA even after the date of 
abandonment of the voyage until the time when the cargo 
has been completely discharged.

• Rights and liabilities in general average can arise after a 
frustrating event.

9

Substituted expenses 

• Rule F, YAR sets out the general principle:

“Any additional expense incurred in place of another expense 
which would have been allowable as general average shall be 
deemed to be general average and so allowed without the 
saving, if any, to other interests, but only up to the amount of 
the general average expense avoided."

• Principle of substituted expenses applies to forwarding of cargo by 
substitute vessel, towage to destination, and (under r. XIV) 
temporary repairs following accidental damage.

• Substituted expenses only allowable where the hypothetical course 
of action can be performed consistently with the contract of 
carriage – including no frustration.

10
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Bios of the panel



THE CHAIRMAN

Sir Jeremy Cooke

Sir Jeremy retired as a Judge in March 2016, after serving for 15 years on the High
Court Bench, to practise as a full time arbitrator and mediator. He was Judge in charge
of Commercial Court 2012-2014. He was appointed a Justice of the Dubai
International Financial Centre Courts April 2016 and an International Justice of the
Singapore International Commercial Court January 2018, where he sits on a part-time
basis. He remains a Deputy High Court Judge in the Commercial Court in England.

As an International Arbitrator he is a member of and/ or conducts arbitration in
accordance with (amongst others) the Rules of the ICC, LCIA, DIFC/LCIA, LMAA,
SCMA, KLRAC, SIAC, Shanghai International Arbitration Centre. His experience as
an arbitrator goes back to the time when he was a QC in this country, practising in
Commercial Law and now covers a wide range of international commercial disputes,
governed by both English and foreign law

Sir Jeremy has vast experience of dealing with all aspects of commercial disputes,
particularly in the field of shipping, international trade, insurance and reinsurance,
professional negligence, banking, derivatives and financial instruments and energy
(oil, gas and electricity disputes). Sir Jeremy is renowned for the speed at which he
produced judgments and also for his informal and down to earth approach.
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STEPHEN HOFMEYR QC 
 

"a heavyweight in this field” widely regarded as "one of the nicest silks at 

the Bar”  

Please access full CV here.                                                                        www.7kbw.co.uk 

Stephen Hofmeyr QC is a leading commercial barrister, arbitrator and judge with an 

acknowledged international practice - with particular emphasis on contractual disputes of 

all kinds, energy and natural resources, shipping, insurance and reinsurance, commercial 

fraud, share valuations and professional negligence.  In recent years, Stephen has 

received more than 200 appointments as arbitrator (ICC, LCIA, LMAA and ad hoc). 

Stephen has acted for and against numerous shipyards and shipping companies and dealt 

with a range of disputes relating to shipbuilding, ship repair, charterparties, bills of 

lading, contracts of affreightment, ship finance and marine insurance.   He also has 

extensive energy experience dealing with disputes concerning pipelines, rigs, supply 

vessels, FPSOs and power plants.   Although operating primarily out of London, he has 

an acknowledged international practice, having appeared and given evidence in 

http://www.7kbw.co.uk/barristers/insitecv/stephen-hofmeyr-qc-default/
http://www.7kbw.co.uk/
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Singapore, the Bahamas, the Eastern Caribbean, France, Switzerland, Holland and the 

USA.   He is the editor of the chapter on bareboat charters in Carver on Charterparties. 



JULIA DIAS QC

Julia Dias graduated from Cambridge University in 1981 with a triple 1st in law and a

Certificate of Competent Knowledge in Russian (with distinction in the oral). From

1982-3, she worked at the Institute of Comparative Law in Paris where she taught a

course of basic English law and terminology in French and contributed to the Institute's

then current research project, La Détermination du Prix dans les Contrats, (pub. 1989).

She joined 7KBW in 1985 as their first female tenant and rapidly acquired a formidable

reputation as a leading commercial junior before taking a career break in 1998, during

which she worked part-time as an in-house barrister in the insurance litigation group

of City solicitors, Eversheds.  She returned to private practice in April 2003 and took

silk in 2008. She is also a member of the Gibraltar Bar (called 1994).

Julia’s principal areas of practice are in arbitration, shipping and international trade,

insurance and reinsurance, and professional negligence, including associated

jurisdiction disputes and injunctions.  She also has wide experience of commercial

disputes generally and has also been instructed in construction and oil and gas

disputes and cases involving guarantees, letters of credit and agency.

Julia was elected a Governing Bencher of the Inner Temple in 2012 and has chaired

their Finance Sub-Committee since 2017.  She was appointed as a Deputy High Court

Judge earlier this year.



ROBERT BRIGHT QC
www.7kbw.co.uk

"His razor-sharp mind is suited for the most complex cases and challenging panels."

Legal 500 2018 (Insurance & Reinsurance)

Robert Bright practises primarily as an advocate and case-leader with experience
in a broad range of commercial litigation.

He is generally regarded as one of the Bar’s leading Silks in Shipping and
Commodities and has a top-tier ranking in both fields (Chambers & Partners,
Legal 500). Recent cases of note include successfully defending claims by ship
owners in the Supreme Court in PST Energy 7 Shipping LLC v OW Bunker
Malta [2016] A.C. 1034, (sale of goods) described by Lloyds list as “the most
spectacular shipping legal imbroglio so far this century”; Stolt Kestrel v Niyazi
S [2015] EWCA Civ 1035 (shipping), now the leading case on Admiralty actions
in rem; Great Elephant v Trafigura [2014] 1 Lloyd’s Rep. 1 (international
trade/energy) now the leading case on force majeure. Recent
insurance/reinsurance work includes the ongoing Atlantik Confidence
litigation.

Much of Robert Bright’s work in recent years has been in arbitrations. Recent
and ongoing arbitrations include a very large number of LMAA arbitrations as
well as several LCIA and ICC arbitrations, as well as appointments as arbitrator.
Robert’s work as an advocate has included involvement in several international
arbitrations taking place overseas, in Europe, Singapore, Hong Kong and
Malaysia. Robert Bright’s practice involves a significant advisory component. He
places emphasis on understanding the client’s commercial objectives, so as to be
able to give advice that is both realistic and of practical use to the client. Robert
Bright also regularly sits as an arbitrator both in London and overseas.



Richard Sarll was called to the Bar in 2005 and specialises in disputes relating to

international trade. He lays claim to a tally of 17 reported decisions ranging from the

London Mercantile Court to the Supreme Court, 7 of which were argued on his own, the

others with leading counsel. He is ranked by Legal 500 as a Leading Junior in both

Shipping and Commodities. He is described in Who’s Who Legal as “a very good, hard
working barrister who gets great results”.

Richard is a co-author of “Carver on Charterparties”, responsible for a chapter concerning
discharge of contract. He is a co-editor of “Lowndes and Rudolf: General Average and
York-Antwerp Rules”, 15th Edition.

His cases include the following:

Sale of Goods: Vitol SA v Beta Renowable SA

Carriage of Goods: The MSC Napoli Litigation

Marine War Risks Insurance: The Brillante Virtuoso

Marine Cargo Insurance: Clothing Management Technology v Beazley

Marine Loss of Hire Insurance: The Toisa Pisces

L.O.F. Salvage: BP Thunderhorse PDQ

Admiralty Practice: Niyazi S v Stolt Kestrel

General Average: The Longchamp

Richard is the Vice-Chairman of the Admiralty Bar Group, which he co-founded in

2017. He is a member of the Admiralty Court Users’ Committee. He is also a member of

the Standing Committee of the Association of Average Adjusters upon matters relating to

General Average.

Richard holds an Advanced Diploma of the Institute of Chartered Shipbrokers with a

concentration in Dry Cargo Chartering. He is also an Associate Member by examination

of the Association of Average Adjusters


	Lecture Notes cover.pdf (p.1-3)
	Ocean Victory  Handout S Hofmeyr.pdf (p.4-14)
	PART B divider.pdf (p.15)
	THE INTER-CLUB NYPE AGREEMENT  J Dias - Handout.pdf (p.16-23)
	19-2011-2012-inter-club-new-york-produce-exchange-agreement-1996..pdf (p.24-27)
	Member+Circular+07+2011+Inter-Club+New+York+Produce+Exchange+Agreement+1996.pdf (p.28-37)
	Patel v Mirza and Letters of Indemnity - Presentation R Bright.pdf (p.38-43)
	PART D Divider.pdf (p.44)
	Richard Sarll Handout.pdf (p.45-50)
	PART E Divider.pdf (p.51)
	Bio - Sir Jeremy Cooke.pdf (p.52)
	Bio - Stephen Hofmeyr.pdf (p.53-54)
	Bio - Julia Dias QC.pdf (p.55)
	Bio - Robert Bright.pdf (p.56)
	Bio - Richard Sarll.pdf (p.57)

