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The issues for discussion include:  

 American law of maritime liens;  

 English law of maritime liens and its effect on cases arising from the OW Bunker insolvency;  

 The Res Cogitans case and its consequences: when is a contract to sell not a contract of 

sale?   

 Ramifications of the OW Bunker insolvency and the Res Cogitans case: comments and 

observations from a Club’s perspective 
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Alan Van Praag, Esq.

 Maritime liens are a unique species of maritime law 
and totally different from lien law ashore

 American lien law emanates from common law – all 
other lien law ashore are statutory in nature

 US constitution vests admiralty

jurisdiction in Federal Courts 

 American lien law has developed since 

the formation of the court system

2

Differences
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Basis Of American Maritime Lien
 fundamental principle: vessel can be sued 

independent of its owner  “personification”
 O. W.Holmes commented “the ship […] is treated with 

personality”
 Supreme Court characterized the concept that “in the 

baptism of launching the ship receives her name and 
from the moment her keel touches the water she is 
transformed and becomes a subject of admiralty 
jurisdiction 

 Vessel is considered by Courts to be an individual who 
is potentially liable for its actions 

 Cargo itself can be personified; the owner can attach 
the cargo itself, in rem, as security and sell it to satisfy 
its lien

3

What is a Maritime Lien 
 Maritime liens are a creature of common law

governed by United States Statutory law 

 A Federal Court Judge sitting in admiralty controls the 
granting of a lien dependant upon the facts, even if a 
lien precedent is not followed

 The Judge in admiralty has wide discretion as to what 
constitutes a maritime lien

 The following are the most common maritime liens

4
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Necessaries 
Under the Federal Maritime Lien Act are defined as 
“repairs, supplies, towage and the use of a dry dock or 
marine railway”; courts have given wide latitude; 
parties have to convince the court an item to be a lien; 
items must clearly identify the name of the vessel an 
be delivered or provided to the vessel itself 

5

Crew Wages 

Maritime Torts 
Except for a Jones Act personal injury claim 

The wages of the entire crew may have a maritime lien

 Legal term and basis for its creation, as a lien, is 
unique to maritime law 

 Origin goes back to antiquity 

 No longer common place since the container and 
technological revolution 

 In case of general average claim, 

expenses by the vessel e.g. repairs

needed to complete a voyage, 

will be subject to a lien for a pro-rata share of the 
expenses 

6

General Average 
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Salvage 
 Because of the risks taken to salve a vessel, claims for 

salvage give rise to a right of lien 

 Lien attaches to both vessel and cargo and may be 
asserted if the salvor’s award is not secured 

7

Maritime Pollution 
 Lien concerning maritime pollution exists under both 

statute and under the common law 

 Many of the US states have maritime pollution laws 
which provide for liens on vessels to secure cleanup 
costs

Cargo 

8

Custodia Legis

 Cargo liens are possessory in nature

 Unconditional delivery of the cargo by the vessel to the 
proper party identified in the Bill of Lading completely 
discharges any cargo lien any party in the chain of 
custody of cargo may have had  

 No liens attaches to goods to a vessel under arrest

 One who extends credit to a vessel under arrest is at 
risk as to whether the goods or services will be paid
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Executory Contracts and Mixed Lines 

 in case of both lien and non-liens claims, 

the court will distinguish between 

the maritime and non-maritime

 No liens created unless a contract has been fully 
performed  goods and services must make contact 
with the vessel or delivered to it before a maritime lien 
can be attached 

 Executory contracts cannot create a maritime lien

9

Charters 

10

 Most form charter parties contain a provision that the 
owners have a lien upon cargo, sub-freights (owed or 
not by the charterer) as well as general average 
contribution 

 Charterers have a lien on the vessel for all funds 
advanced to benefit the vessel 

 Owner’s liens on cargo also extends 

to other contractual breaches of charter 
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Principles of American maritime liens
1. Liens are extinguished by operation of law upon the 

judicial sale of a vessel 

2. If a lienor waits too long to assert its lien, it can be 
extinguished by the defense of laches

3. Lien is not extinguished by a commercial sale of a 
vessel to a good faith purchaser without notice 

4. Liens are ranked “last in time first in right”

5. An entity or person seeking to enforce a maritime 
lien must be a “stranger”

6. One who advances money to a ship for the purpose 
of discharging lien claims inherits the lien 
discharged

11

Ranking of Maritime Lien 

12

 After a judicial sale of a vessel, the priority of 
competing maritime liens is determined by the Court 
having jurisdiction of the judicial sale 

 Ranking of maritime liens have evolved under the 
common law as applied by Federal Courts 

 Specific statutes relating to maritime law has not 
replaced the common law but created changes 

 Despite the structure of ranking, a Judge can alter the 
rank of a maritime claim 



30/09/2015

7

Common Law Lien Ranking 
1. Custodia Legis

no maritime-lien status, but Court will give expenses the first priority 

2. Seamen Wages 
seamen are considered wards of the of the Court 

3. Salvage and General Average Liens 
high rank

4. Maritime Tort Claims 
include every type of claim classified as a maritime tort  

5. Contract Claims 
include claims for necessaries, charter party maritime liens

6. Government Tax Claims 
not given any priority by an Admiralty 

7. Non-Maritime Liens 
include state created liens on the vessel

8. Non-Maritime Lien 
include claims maritime in nature but a lien for some reason

13

Preferred Ship Mortgage 

 Before the Ship Mortgage Act 1920 Admiralty Courts 
had held vessel mortgages to be non-maritime 

 They were outside federal jurisdiction and rank behind 
all other maritime liens 

 The Act specified that upon filing of specified 
documentation a “Preferred Ship Mortgage” was 
created which had priority 

14
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Such liens have the following hierarchy:

1. Maritime Liens arising prior to the filing of the Preferred 
Ship Mortgage 

2. Liens arising out of a maritime tort 

3. Liens for wages of a stevedore 

4. Liens for wages of the vessel crew

5. General Average Liens 

6. Salvage Liens 

Most importantly legislation was passed which made 

foreign vessel mortgages subordinate to necessaries supplied by 

U.S. lien suppliers 

In sum the Act changed the common law ranking

to allow a Preferred Vessel Mortgage to outrank those

Liens not given preferences by the Act 
15

Distribution of Proceeds after a Judicial Sale 

 Vessel sale proceeds are distributed to similarly ranked 
liens, based upon a last in time first in rank basis as 
determined by the date of the lien 

 Creditors of vessels who have provided lien services  
are acting at a high risk if they do not act rapidly to 
enforce their liens; they could loose their priority

 Every court has its own views as to the scope of time 
within which common liens share priority in ranking 

 There is no consistency with regard to a preference 
period would arise when a vessel calls at several 
disparate US ports

16
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Termination of Maritime Liens 
 Maritime lien is terminated upon payment 

 Judicial sale of a vessel terminates all liens even to 
good faith creditors without notice 

 State Courts having jurisdiction to enforce a maritime 
lien, but do not have the authority to terminate 
maritime liens even when there is a judicial sale 

 Lien holders must keep track of any proceedings 

17

Filing for Limitation 
 Limitation action under the US Limitation of Liability 

Act of 1851 can have decisive effects upon maritime lien 
holders

 Such actions are commenced when there is a major 
casualty and the owner can face liabilty beyond the 
value of the vessel 

 Owner typically files with the Court security equal to 
the claimed value of the vessel

 If filed within six months of the casualty the Court will 
injunct all claims filed in other jurisdiction 

18
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 Judge has discretion to determine whether a maritime 
lien holder can be part of a limitation proceeding, it is 
advisable that all lien holders file their claims 

 Not doing so precludes them from having their day in 
Court to defend their position 

 With regard to distribution of the limitation fund, the 
ranking of liens can be altered; while the statue recites 
that all claims are to be distributed, the Court can 
distribute the funds to both lien and non-lien claims 
on a pro rata basis

 These exceptions to the ranking rule exist despite the 
fact that supplemental Rule F of the Special Admiralty 
Rules of the Federal Rules provides that the claims 
against the funds are paid “pro rata”

19

20

Recognition of International Law Principles
1. US usually does not join international maritime 

conventions, but Courts do recognize principles of 
comity 

2. The fact that a US sale extinguishes all                     
liens is recognized world-wide

3. US Courts will recognize that a judicial sale in a 
foreign jurisdiction will discharge all liens of that 
vessel 

4. Choice of law clauses in contracts creating maritime 
liens are recognized in US

5. If there is no choice of law provision, US conflict of 
law principles determine which nation’s law is to apply
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21

Conclusion
• The law of the American Maritime Liens has a long 

history 

• Legal precepts enunciated through the course of 
hundreds of years remain valid

• Nonetheless the Court realizes the law must evolve to 
accommodate the continuous changes in the maritime 
industry 

• American Lien law is extremely relevant especially in 
light of recent economic developments 



Liens Across the Atlantic 
 

By:  Alan Van Praag* 
 

 As we will see, in the United States, maritime liens are a unique species of 

maritime law.  They are totally different from lien law which exists ashore.  This 

circumstance is primarily the result of the transitory nature of vessels and their 

concomitant requirement of assistance in completing their worldwide voyages.  

As opposed to the fixed nature of property ashore, another distinct difference is 

that American lien law emanates from the common law while all other forms of 

lien law are statutory in nature.  Another reason for their difference is that the 

United States Constitution vests admiralty jurisdiction in Federal Courts.1  Though 

states retain concurrent jurisdiction under our Constitution, only Federal Courts 

can vacate maritime liens.2 

 

 American lien law has developed since the formation of our Court system.   

Though governed by a roster of federal legal and equitable principles and 

exceptions, it is continuously subject to change dependent upon the 

circumstances of the case. 

 

 

 

 

                                                           
* Alan Van Praag is a Partner with the firm of Eaton & Van Winkle LLP in New York.  He can be reached at 212-779-
9910 or by email to avanpraag@evw.com.  The author would like to acknowledge with thanks the assistance of 
Sarah Gershman. 
1 U.S. Const. art. III, §2, cl. 1. 
2 Thomas J. Schoenbaum, Admiralty and Maritime Law §1-2, at 6-8 (5th ed. 2014). 
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Basis Of American Maritime Lien 

 

 It is a fundamental principle of maritime law that a vessel can be sued 

independent of its owner.3  This basic premise has been characterized as the, 

“personification,” of the vessel as the vessel is held liable for her actions.   

 

 As Oliver Wendell Holmes, one of our most revered jurists, commented 

concerning personification:  

  
  
“A ship is the most living of inanimate thing….  It is only by 
supposing the ship to have been treated as if endowed 
with personality, that the arbitrary seeming peculiarities of 
the maritime law can be made intelligible, and on that 
supposition they at once become consistent and logical.”4 

 

 The Supreme Court of the United States characterized the concept of 

personification as follows:   

 

“A ship is born when she is launched and lives so long as her 
identity is preserved.  Prior to her launching she is a mere 
congeries of wood and iron – an ordinary piece of property - 
as distinctly a land structure as a house and subject only to 
mechanics liens created by state law and enforceable in the 
State Courts.  In the baptism of launching, she receives her 
name, and from the moment her keel touches the water she 
is transformed and becomes a subject of admiralty 
jurisdiction.  She acquires a personality of her own becomes 

                                                           
3 Id. §7-1, at 434-46. 
4 Oliver Wendell Holmes, The Common Law 25 (Little Brown & Co. 1963) (1881).   
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competent to contract, and is individually liable for her 
obligations, upon which she may sue in the name of her 
owner and be sued in her own name.  Her owner’s agent 
cannot be her agent and her agent cannot be her owner’s 
agent.”5 

 

 Indeed,  Justice Holmes, then elevated to the United States Supreme Court, 

recognized that a personification of a vessel carried further here than in England, 

but reluctant that there will be any further extension of that principle in the 

United States.  He stated:    

 

“No doubt the fiction that a vessel may be a wrong doer and may be 
held, although the owners are not personally responsible on 
principles of agency or otherwise, is carried further here than in 
England.  Possibly the survival of the fiction has been held by the 
convenient security that it furnishes,  just as no doubt the 
responsibility of a master for a servant’s torts, that he has done his 
best to prevent, has been helped by the feeling that it was desirable 
to have someone who is able to pay.  But after all, a fiction is not a 
satisfactory ground for taking one man’s property to satisfy another 
man’s wrong and it should not be extended.”6 

 

 We have all engaged in this rubric by filing an in rem action against the 

vessel arresting her for security purposes wherever she may be found.  If the lien 

is not settled once the action has been commenced, it would be satisfied out of 

the proceeds of sale of the vessel.7  There is no necessity for the owner to 

participate in these proceedings for such a result to occur.8   

                                                           
5 Tucker v. Alexandroff, 183 U.S. 424, 438 (1902). 
6 The Eugene F. Moran v. N.Y. Cenl & Hudson River R.R. Co., 212 U.S. 466, 474 (1909) (citations omitted). 
7 Schoenbaum, supra note 2, §1-2, at 8. 
8 See id. §1-2, at 8-9.  
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 The vessel is considered by Courts to be an inanimate object yet an 

individual who is potentially liable for its actions to the extent those actions give 

rise to maritime liens.9  Moreover, it should be noted that most charter parties 

furnish to an owner a lien on cargo for unpaid freight.  As a result, the cargo itself 

can be personified.  Consequently, the owner can attach the cargo itself, in rem, 

as security and sell the cargo to satisfy its lien if the defendant does not appear to 

defend its interests.10   

 
What is a Maritime Lien? 

 

 While maritime liens are a creature of common law, their creation is 

governed by United States Statutory Law.11  A Federal Court Judge sitting in 

admiralty controls the granting of a lien dependent upon the facts, even if a lien 

precedent is not followed.12  Thus, the Judge in admiralty has wide discretion as 

                                                           
9 See The Little Charles, 26 F. Cas. 979, 982 (C.C. Va. 1818) (No. 15,612). 
10 In re 4885 Bags of Linseed, 66 U.S. 108, 108 (1861) (“The libel in this case was filed [by] owners of the ship Bold 
Hunter, against four thousand eight hundred and eighty-five bags of linseed, seven thousand pockets of linseed, 
and fifteen hundred and thirty bags of peguc cutch.”). 
11 46 U.S.C. §31342 (2000).   Initially such liens were recognized under the federal admiralty common law, but the 
holding of the Supreme Court in The General Smith, resulted in disallowance of liens for goods and services 
provided in a vessel’s “home port.”  17 U.S. (4 Wheat.) 438, 443-44 (1819).  Subsequently, many maritime states 
passed their own maritime lien laws, and after much aggravation and uncertainty, Congress passed the Federal 
Maritime Lien Act of 1910 (and has subsequently amended), which did away with the “home port” exclusion and 
set forth a lien for “necessaries” wherever given.  See Grant Gilmore & Charles L. Black, Jr., The Law of Admiralty 
527-28 (2nd ed. 1975).  As the cases existing before Federal Maritime Lien Act of 1910 were never overruled, 
common law liens may still attach for items not fulfilling the statutory definition of “necessaries,” provided they 
were not furnished in the vessel’s home port.  Id. at 527-35. 
12 Exxon Corp. v. Cenl Gulf Lines, Inc., 500 U.S. 603, 613, 1991 AMC 1817, 1824 (1991) (holding for the first time 
that delivery of fuel under an agency contract is within the court’s admiralty jurisdiction), remanded to 780 F. 
Supp. 191, 196, 1992 AMC 1663, 1670-71 (S.D.N.Y. 1991) (holding on remand that a maritime lien attaches upon 
delivery of fuel under an agency contract). 
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to what constitutes a maritime lien.  The following are the most commonly 

encountered maritime liens: 

 

Necessaries 

 Under the Federal Maritime Lien Act, as amended, when, “necessaries,” are 

provided to a vessel a lien attaches.  Necessaries are defined in the act to 

encompass, “repairs, supplies, towage and the use of a dry dock or marine 

railway.”  Courts have given wide latitude to the application of this language to 

include almost any goods or services that are, “useful to the vessel, keep her out 

of danger and enable her to perform her particular function.”13  These would 

include pilotage,14 wharfage,15 dockage,16 stevedoring,17 and items used in cargo 

loading18 (i.e., vacuvators), and consumables such as purchase of engines, 

bunkers, fish finding radar and positioning systems).19  Fumigation services are, 

not surprisingly, considered a necessary.20  In all events, the Court must be 

convinced by the parties claiming an item to be a lien (a holding not always clear), 

that it can factually establish that a good or service is, “necessary,” to the 

operation of the vessel.21 

                                                           
13 46 U.S.C. §31301(4). 
14 See, e.g., Equilease Corp. v. M/V Sampson, 793 F.2d 598, 603, 1986 AMC 1826, 1833 (5th Cir. 1986) (en banc). 
15 Blair v. M/V Blue Spruce, 315 F. Supp. 555, 557, 1970 AMC 1298, 1300 (D. Mass. 1970). 
16 TTT Stevedores of Tex., Inc. v. M/V Rosa Roth, 587 F. Supp. 1033, 1035, 1985 AMC 718, 720 (S.D.N.Y. 1984). 
17 TTT Stevedores of Tex., Inc. v. M/V Jagat Vijeta, 696 F.2d 1135, 1138, 1983 AMC 1980, 1982-84 (5th Cir. 1983); 
Atl. & Gulf Stevedores, Inc. v. M/V Rosa Roth, 587 F. Supp. 1033, 1035 1985 AMC 718, 720 (S.D.N.Y. 1984). 
18 Clubb Oil Tools, Inc. v. M/V George Vergottis, 460 F. Supp. 835, 840-42, 1980 AMC 556, 561-63 (S.D. Tex. 1978). 
19 Johnny’s Automatic Transmision v. One 1971 Viking “Ellen J,” 635 F. Supp. 442, 443-44, 1986 AMC 1166, 1167-68 
(N.D. Ohio 1985).  See Gulf Oil Trading Co. v. M/V Caribe Mar, 757 F.2d 743, 748-51, 1985 AMC 2726, 2734-36 (5th 
Cir. 1985).  Layton Indus. V. The Sport Fishing Cruiser Gladiator, 263 F. Supp. 356, 360, 1970 AMC 2423, 2428 (D. 
Mass. 1967).  In re Underwater Completion Team, Inc., 34 B.R. 206, 210-11 (Bankr. W.D. La. 1983). 
20 See The American, 40 F.2d 942, 943, 1931 AMC 197, 198-99 (D. Mass. 1930). 
21 Id. (inquiring into the “apparent want of the vessel, not the character of the thing supplied”); see also The 
Bavois, 43 F. Supp. At 110. 
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 There are other requirements before goods or services can be construed as 

a necessary.  If the items are not delivered to the particular vessel or not provided 

to the vessel itself, it is not a necessary.22 Thus, any item to be considered 

necessary must clearly identify the name of the vessel to which the claimed 

necessary is destined.  As to whether the individual or entity is authorized to 

order items considered necessary, legislation exists which presumes that those in 

charge of the operation of the vessel such as, inter alia, officers or agents 

appointed by the owner or charterers have authority to procure necessary items 

that create a lien on the vessel.23  Outside of the case law, if one has actual 

authority to procure necessary items, a lien is attached.  In essence, a necessary 

has a broad meaning as to their definition and application. 

 

Crew Wages 

 The wages of the entire crew may have a maritime lien.24  A foreign master 

only has such a lien if the law of the flag of the vessel allows such a lien to exist.25 

 

Maritime Torts 

 Except for a Jones Act personal injury claim,26 maritime liens attach to all 

manner of maritime torts.27          

 

                                                           
22 46 U.S.C. §31342(a) (2000).  See Piedmont & Georges Creek Coal Co. v. Seaboard Fisheries Co., 254 U.S. 1, 6-7 
(1920).  Id. at 13. 
23 46 U.S.C. §31341 (2000). 
24 The John G. Stevens, 170 U.S. 113, 119 (1898); Taylor v. Carryl, 61 U.S. (20 How.) 583, 592-94 (1958).  Long Island 
Tankers Corp. v. S.S. Kaimana, 265 F. Supp. 723, 729 (N.D. Cal. 1967), aff’d sub nom. Cross v. S.S. Kaimana, 401 F.2d 
182 (9th Cir. 1968) (per curiam). 
25 See Payne v. SS Tropic Breeze, 423 F.2d 236, 243, 1970 AMC 1850, 1852-60 (1st Cir. 1970). 
26 Plamals v. S.S. Pinar Del Rio, 277 U.S. 151, 154-55 (1928). 
27 See The Anacos, 93 F. 240, 241-42 (4th Cir. 1899). 
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General Average 

 

 General Average is a legal term.  The basis for its creation, as a lien, is 

unique to maritime law and its origin goes back to antiquity.28  General 

Average Liens are no longer common place since the container and 

technological revolution which has occurred in the shipping industry.  

Whenever a general average claim is declared, expenses paid by the vessel for 

repairs needed to complete a voyage, expenses for port of refuge, and salvage 

costs,29 will be subject to a lien for a pro-rata share of the expenses, or 

sacrifices made by the vessel, cargo and freight to successfully complete the 

voyage.30 

 

  The complicated calculations to determine the respective contributions are 

contained in the general average statement which can take years after the 

casualty to finalize and are prepared by a qualified general average adjuster.  

 

Salvage 

 Because of the risks taken to salve a vessel, claims for salvage give rise to a 

right of lien.  The lien attaches to both vessel and cargo and may be asserted if 

the savor’s award is not secured.31 

 

Maritime Pollution 

                                                           
28 See Schoenbaum, supra note 2, §15-1, at 865-66. 
29 See e.g., The Farembo, 44 F. Supp. 915, 920-22 (E.D.N.Y. 1942) (allowing recovery in general average where the 
vessel owner put the vessel into a port of refuge for repair of damage caused by high winds and waves). 
30 Id. 
31 See id. (noting that suits for salvage may be in rem against the property salved or proceeds thereof). 
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 The lien concerning maritime pollution exists under both statute and under 

the common law.32  Many of the states of the United States have maritime 

pollution laws which provide for liens on vessels to secure cleanup costs.33 

Cargo 

 This lien has been referred to earlier.  To reiterate, maritime liens extend to 

cargo, unpaid freight, demurrage and general average.34 35  Cargo liens are 

possessory in nature, and the unconditional delivery of the cargo by the vessel 

to the proper party identified in the Bill of Lading completely discharges any 

cargo lien any party in the chain of custody of cargo may have had.36 

 

Custodial Legis 

 No lien attaches to goods and services provided to a vessel under arrest.37  

One who extends credit to the vessel under arrest is at risk as to whether the 

goods or services will be paid, dependent upon, as we shall see, the discretion 

of the Court.38 

Executory Contracts and Maritime Liens 

 When both lien and non-liens claims are submitted to a Court, the Court 

will distinguish between those that are maritime from those which are non-

                                                           
32 Cal. Dep’t of Fish & Game v. S.S. Bournemouth, 307 F. Supp. 922, 928-29 (C.D. Cal. 1969). 
33 See, e.g., Va. Code Ann. §62.1-44.34:20. 
34 Arochem Corp. v. Wilomi, Inc., 962 F.2d 496, 499-500, 1992 AMC 2347, 2352-54 (5th Cir. 1992). 
35 See Supra Pg. 8. 
36 Beverly Hills Nat’l Bank & Trust Co. v. Compania de Navegacione Almirante S.A., 437 F.2d 301, 304 (9th Cir. 1971); 
Egan v. A Cargo of Spruce Lath, 41 F. 830, 831-32 (S.D.N.Y. 1890), aff’d, 43 F. 480 (C.C.S.D.N.Y. 1890).  The lien may 
survive delivery if terms in the bill of lading so provide.  See Am. President Lines, Ltd. v. Cosmos Enters Co., 1991 
AMC 2956, 2957 (S.D. Tex. 1991).  
37 Cf. discussion infra Pg. 12. 
38 See e.g., Oil Shipping B.V. v. Royal Bank of Scot., 817 F. Supp. 1254, 1261, 1993 AMC 1774, 1784 (E.D. Pa. 1993), 
aff’d sub nom. Oil Shipping B.V. v. Sonmez Denizcilik ve Ticaret A.S., 10 F.3d 176, 1994 AMC 879 (3d Cir. 1993) 
(noting that even “ignorance of actual seizure or the vessel will not elevate in custodia legis claims to maritime lien 
status”). 
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maritime.39   There are no liens created unless a contract has been fully 

performed.40  As previously emphasized, goods and services must make 

contact with the vessel, or are actually delivered to it before a maritime lien 

can be attached.41  Executory contracts cannot create a maritime lien.42 

 

Charters 

 

 Most form charter parties contain a provision that the owners have a lien 

upon cargo, all sub-freights, whether owned or not by the charterer, as well as 

general average contribution.  The charterers have a lien on the vessel for all 

funds advanced to benefit the vessel.43  The owner’s lien on cargo also extends 

to other contractual breaches of charter.44      

   

General principles of American maritime liens 

 
1. Liens are extinguished by operation of law only upon the jurisdictional sale 

of a vessel.45 

2. If a lienor waits too long to assert its lien, the lien can be extinguished by 

the defense of laches.46 

                                                           
39 See Bermuda Express, N.V. v. M/V Litsa, 872 F.2d 554, 563-64, 1989 AMC 1550-51 (3d Cir. 1989). 
40 Vandewater v. Mills (The Yankee Blade), 60 U.S. (19 How.) 82, 90 (1856). 
41 See Jeffrey v. Henderson Bros., 193 F.2d 589, 593-94 (4th Cir. 1951); Garcia v. Warner, Quinlan Co., 9 F. Supp. 
1010, 1011 (S.D.N.Y. 1934). 
42 Vandewater v. Mills (The Yankee Blade), 60 U.S. (19 How.) 82, 90 (1856). 
43 Clause 18, Standard N.Y. Produce Exchange Form. 
44 Horn v. CIA de Navegación Fruco, S.A., 404 F.2d 422, 430-31 (5th Cir. 1968); The Occano, 148 F. at 133. 
45 The Mary, 13 U.S. (9Cranch) 126, 144-46 (1815). 
46 The Key City, 81 U.S. (14 Wall.) 653, 660 (1872). 
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3. A lien is not extinguished by a commercial sale of a vessel to a good faith 

purchaser without notice.  In other words, the lien travels with the ship 

despite having a completely new owner.47  Though in the past there has 

been a central repository to file what was then called a notice of claim of 

lien under the laws of the Republic of Liberia, except for a few instances 

such as with a preferred ship mortgage, no such place to record a liens’ 

existence still exists, nor is there any obligation upon the lienor to make 

such a record.48  Consequently, only the owners of the vessel have 

knowledge as to how many liens exist on a particular vessel at any 

particular time.  To us, this term is called, a “secret lien.”49  The lien 

attaches to all appurtenances permanently affixed to the vessel irrespective 

of who the owner of such fixture may be.50 

4. Similar to the LIFO method of accounting, liens are ranked, “last in time first 

in right.”51  The rationale is to allow vessels to proceed on their voyages 

after services are rendered to the vessel so that the supplier has assurance 

of their liens’ priority over earlier liens and can extend credit, hopefully, 

with confidence that if they have to execute their lien it would have a 

higher ranking than earlier created liens in the eyes of the law. 

5. It has been widely held that an entity or a person seeking to enforce a 

maritime lien must be a, “stranger to the vessel,” as only a stranger relies 

on the credit of the vessel.52  

                                                           
47 Bermuda Express, N.V. v. M/V Litsa, 872 F.2d 554, 558-59, 1989 AMC 1537, 1542-43 (3d Cir. 1989). 
48 Scc Walsh, 789 F.2d at 1407, 1986 AMC at 2310. 
49 Comish Shipping Ltd. v. Int’l Nederlanden Bank N.V., 53 F.3d 499, 506, 1995 AMC 2582m 2586-87 (2d Cir. 1995). 
50 United States v. F/V Sylvester F. Whalen, 217 F. Supp. 916, 917, 1963 AMC 2389, 2390 (D. Me. 1963). 
51 The St. Jago de Cuba, 22 U.S. (9 Whcat.) 409, 416 (1824).  
52 P.T. Perusahaan Pelayaram Samulera Trikora Lloyd v. Salzachtas 375 F. Supp. 267, 275 (E.D.N.Y. 1974). 
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6. One who advances money to a ship for the purposes of discharging lien 

claims inherits the lien discharged, including their ranking, by subrogation.53  

 

 
 

Ranking of Maritime Liens 
 

     When there are competing parties seeking a piece of the pie after the 

judicial sale of a vessel, the priority or rank of competing maritime liens is 

determined by the Court having jurisdiction of the judicial sale.  The ranking of 

maritime liens have evolved primarily by the common law as applied by Federal 

Courts. 54  The passage of specific statutes pertaining to maritime lien law has not 

replaced the common law but has created particular changes.55  Not surprisingly, 

non-maritime liens rank last.56  Even tax liens are subordinate to maritime liens 

when asserted in a maritime context.57  Irrespective of the imbedded structure of 

rankings, convincing equitable arguments can cause a Judge to alter the 

application of the rank of a maritime claim.58 

 
Common Law Lien Ranking 

 

1. Custodia Legis – As stated earlier, expenses to maintain a vessel in custodia 

legis do not have a maritime lien status.  However, in practice, a Court will 

                                                           
53 Crustacean Trans Corp. v. Atlanta Trading Corp., 1967 AMC 362, 366, 369 Fed. 2d 659-670 (5th Cir. 1966). 
54 See Schoenbaum, supra note 2, §7-6, at 462 (“Since there is no universal statutory ranking of maritime liens, the 
business of priorities is largely judge-made law based on equitable considerations and the traditions of admiralty 
law.”). 
55 See, e.g., The Ship Mortgage Act, 46 U.S.C. §31326(b)(1) (2000). 
56 Gilmore & Black, supra note 20, at 593. 
57 See id at 592-600. 
58 Id. at 122. 
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exercise its discretion and give such expenses the first priority from the 

proceeds of a judicial sale if they are considered required by the vessel.59 

The Court must determine that they deserve such treatment, “in equity and 

good conscience.” 60 

2. Seamen Wages – It is axiomatic that seamen are considered wards of the 

Court.  As such, their wages rank next in order61 provided the vessel is not 

at fault in a collision.62 

3. Salvage and General Average Liens – As the survival of the vessel itself is 

dependent upon salvors and a successful general average, these claims 

have a high rank.63 

4. Maritime Tort Claims – These include every type of claim classified as a 

maritime tort.64 

5. Contract Claims – These include claims for necessaries,65 charter party 
maritime liens,66 claims for cargo damage arising out of the bill of lading or 
other contract of carriage.67  Though arising out of a contract, courts have 
treated certain contract claims, after argument before a Judge, with a 
ranking consistent with a tort.68 
 

                                                           
59 Oil Shipping B.V. v. Royal Bank of Scot., 817 F. Supp. 1254, 1261, 1993 AMC 1774, 1784 (E.D. Pa. 1993), aff’d sub 
nom. Oil Shipping B.V. v. Sonmez Denizcilik ve Ticaret A.S., 10 F.3d 176, 1994 AMC 879 (3d Cir. 1993). 
60 Id. at 122. 
61 The John G. Stevens, 170 U.S. 113, 119 (1897); Int’l Paint Co. v. M/V Mission Viking, 637 F.2d 382, 385, 1981 
AMC 1487, 1491 (5th Cir. 1981). 
62 See Cooper v. The F.II. Stanwood, 49 F. 577, 577-78 (7th Cir. 1892) (imputing the negligence of the vessel to “the 
sin of the crew”); The Daisy Day, 40 F. 538, 539 (W.D. Mich. 1889) (analyzing a specific crew member’s culpability), 
aff’d, 40 F. 603 (C.C.W.D. Mich. 1889).  But see the Orient, 18 F. Cas. 801, 802-03 (D.C.N.Y. 1979) (No. 10,569) 
(refusing to subordinate crew wages on the guilty vessel, reasoning that other precedent was also influenced by 
the crew’s ability to get wages from the master and the harmed vessel’s inability to do the same). 
63 The Athenian, 3 F. 248, 250 (E.D. Mich. 1877).  The Odysseus III, 77 F. Supp. 297, 300, 1948 AMC 608, 610-11 
(S.D. Fla. 1948). 
64 The John G. Stevens, 170 U.S. at 116-18, 126. 
65 See Gilmore & Black, supra note 20, at 190-92. 
66 See id. at 540-43. 
67 See id. at 540-43.  
68 The John G. Stevens, 170 U.S. at 124.  See id. at 126; The Arturo, 6 F. 308, 312-13 (C.C.D. Mass. 1881) (involving 
negligence).  
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6. Government Tax Claims – They are not given any priority over maritime 

liens by an Admiralty Court. 

 
7. Non-Maritime Liens – These include state created liens on the vessel, 

security filings and mortgages not in conformity with a preferred ship 

mortgage.69 

8. Non-Maritime Lien – They include claims maritime in nature but a lien for 

some reason.70 

 After payment of all these lien claims the owner should receive any non-

contested balance of the sale proceeds. 

 

Preferred Ship Mortgage 

 

 Before the Ship Mortgage Act of 1920 Admiralty Courts had held vessel 

mortgages to be non-maritime.71  Also, they were outside federal jurisdiction and 

thus rank behind all other maritime liens.  The legislative history of this Act 

reveals that its creation was due to the need to sell a large number of government 

owned merchant vessels which had become surplus after the end of World War 

I.72 

                                                           
69 The J.E. Rumbell, 148 U.S. 1, 15 (1893) (mortgage); Ambassador Factors v. First Am. Bulk Carrier Corp., 125 B.R. 
682, 685-86, 1992 AMC 2511, 2513-16 (Bankr. S.D. Ga. 1991), aff’d sub nom. Troupe v. May Dep’t Stores Co., 20 
F.3d 734 (11th Cir. 1995) (U.C.C. lien); Tivoli Radio & Marine Co. v. Vessel Ral, 215 F. Supp. 643, 644 (E.D.N.Y. 1963) 
(state lien). 
70 The J.E. Rumbell, 148 U.S. 1, 15 (1893). 
71 See Act of June 5, 1920, ch. 250, §30, 41 Stat. 1000 (codified at 46 U.S.C. §31322 (2000).  
72 Id. §31301 (5). 
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 The Act specified that upon filing of specified documentation a, “Preferred 

Ship Mortgage,” was created which had priority over all other liens but, 

“Preferred Maritime Liens.”73  Such liens have the following hierarchy: 

1. Maritime liens arising prior to the filing of the Preferred Ship Mortgage. 

2. Liens arising out of a maritime tort. 

3. Liens for wages of a stevedore.74 

4. Liens for wages of the vessel crew. 

5. General Average Liens. 

6. Salvage Liens.75 

 In sum, the Act changed the common law ranking to allow a Preferred 

Vessel Mortgage to outrank those liens not given preference by the Act. 

 

 A vessel flying a foreign flag having a mortgage obtained no benefit from 

the Act as its mortgage was considered non-maritime.76  Congress subsequently 

passed legislation which recognized foreign vessel mortgages as Preferred 

Mortgages.  However, and significantly, the statutory scheme recited that foreign 

vessel mortgages would remain subordinate to necessaries provided to a vessel 

by U.S. lien suppliers.77  The United States preferred ship mortgage is of superior 

rank. 

Distribution of Proceeds after a Judicial Sale 

                                                           
73 See id. 
74 But only if the stevedore was hired by a person who is presumed to have authority to procure necessaries for 
the vessel.  See id. §31341. 
75 Id. §31301(5). 
76 Supra note 20 at 576-79.  
77 46 U.S.C. §31326(b)(2).  The legislation excepts foreign vessel mortgages that have not been guaranteed under 
46 U.S.C. app. ch. 27, sub. XI Scc id.  
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 As previously stated, vessel sale proceeds are distributed to similarly ranked 

liens, based upon a last in time first in rank basis as determined by the date of the 

lien. 

 

 The 11th Circuit Court of Appeals characterized this basis for utilizing the 

standard when there are competitive claims before the Court as follows: 

 

“[First], that each person acquires a jus in re, and becomes a sort 
of co-proprietor in the res and therefore subjects his claim to 
the next similar lien which attaches, and second, that the last 
beneficial service is the one that continues the activity of the 
ship as long as possible and therefore should be preferred, 
provided that what is produced or contributed to by the service 
is a voyage.  Under the second theory, there is a consideration 
that beneficial additions subsequent to earlier liens add to the 
value of the ship and that, therefore, to prefer such additions 
will not deprive the earlier lienors of any interest which they 
would have had if no such services had been rendered.”78 
 
 

 Creditors of vessels who have provided lien creating goods and services are 

acting at a high risk if they do not act rapidly to enforce their liens.  They could 

lose their priority.  However, each particular Court, in its discretion, has its own 

views as to the scope of time within which common liens share priority in ranking, 

dependent upon the equities of the situation.79  For example, in the United States 

Great Lakes, which normally sustain severe winters and are iced over, a season 

rule is in effect in which claims from prior seasons are paid after those from the 

                                                           
78 The William Leisbcar, 31 F.2d at 863, 1927 AMC at 1771-72 (citations omitted). 
79 B. Todd Shipyards Corp. v. The City of Athens, 83 F. Supp. 67, 78, 1949 AMC 572, 586 (D. Md. 1949) (regarding 
the ranking of maritime liens, “[t]he applicable law is to be found in judicial decisions”). 
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most recent season.80  Other Courts have created other time proscriptions as to 

which liens are paid first.81  Thus, there is no consistency with regard to which 

preference period would arise when a vessel calls at several disparate US ports.                     

Termination of Maritime Liens 

 

 As stated earlier, it is common sense that a maritime lien is terminated 

upon payment.  The defense of laches82 is available to do so, as well as any 

imposed limitation period in a contract, or any contradictory conduct to the 

validity of a lien terminate a maritime lien.83  Again, judicial sale of a vessel 

terminates all liens even to good faith creditors without notice.84  State Courts 

having jurisdiction to enforce a maritime lien, but do not have the authority to 

terminate maritime liens even when there is judicial sale.85  Thus, lien holders 

must keep track of any proceedings involving a vessel upon which they hold a lien. 

 

Filing for Limitation 

 

                                                           
80 See The Nebraska, 69 F. 1009, 1014-15 (7th Cir. 1895); The Oswego No. 2, 23 F. Supp. 311, 312, 1938 AMC 980, 
982 (W.D.N.Y. 1938); The City of Texas, 3 F. 170, 173 (E.D. Mich. 1880). 
81 See Rubin Iron Works, Inc. v. Johnson, 100 F.2d 871, 875, 1939 AMC 27, 32 (5th Cir. 1939); Patterson Shrimp Co. 
v. O/S Freedom, 211 F. Supp. 852, 853 (S.D. Tex. 1962); Sherman B. Ruth, Inc. v. O.S.V. Marie & Winifred, 155 F. 
Supp. 37, 40, 1958 AMC 861, 866 (D. Mass. 1957); Norton v. The Evan N, 109 F. Supp. 505, 506 (D.R.I. 1952); The 
Odysscus III, 77 F. Supp. 297, 298, 1948 AMC 608, 609 (S.D. Fla. 1948); The Home, 65 F. Supp. 94, 96 1946 AMC 
585, 588 (W.D. Wash. 1946); The Little Charley, 31 F.2d 120, 122 1929 AMC 398, 400 (D. Md. 1929); The Annette 
Rolph, 30 F.2d 191, 191, 1929 AMC 212, 212 (N.D. Cal. 1929); The Fort Gaines, 24 F.2d 438, 440, 1928 AMC 459, 
463 (D. Md. 1928; The Jack-O-Lantern, 282 F. 899, 900 (D. Mass. 1922); The John J. Freitus, 252 F. 876, 878 
(W.D.N.Y. 1918); In re New England Transp. Co., 220 F. 203, 208-09 (D. Conn. 1914); The Philomena, 200 F. 873, 
875 (D. Mass. 1912); The Bethulia, 200 F. 876, 878 (D. Mass. 1912).  Bank of St. Charles v. Admiral Towing Co., 1977 
AMC 1864, 1870 (E.D. La. 1976); N. Commercial Co. v. The Puffin, 170 F. Supp. 28, 30 (D. Alaska 1959); Gulf Coast 
Marine Ways, Inc. v. The J.R. Hardee, 107 F. Supp. 379, 387, 1952 AMC 1124, 1136 (S.D. Tex. 1952).  The Sca Foam, 
243 F. 929, 929 (W.D. Wash. 1917); The Edith, 217 F. 300, 302 (W.D. Wash. 1914). 
82 See The Key City, 81 U.S. (14 Wall.) 653, 660 (1872)..  
83 Id. 
84 See, e.g., 46 U.S.C. app. §730 (2000) (setting a two-year limitation period for salvage). 
85 The John G. Stevens, 170 U.S. 113, 115-16 (1898). 
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 A limitation action under the United States Limitation of Liability Act of 

1851 can have decisive effects upon maritime lien holders.86  Such actions are 

commenced when there is a major casualty and the owner can face liability 

beyond the value of the vessel.87  As such, the vessel owner typically files with the 

Court security equal to the claimed value of the vessel and its pending freights to 

be used as payment of all maritime claims.88  If filed within six months of the 

casualty, the Court, similar to filing in bankruptcy, will injunct all claims filed in 

other jurisdictions and direct that such claims be filed in its jurisdiction.89  A 

limitation proceeding will discharge almost any form of debt above the deposited 

funds,90 especially those connected with a casualty.91  There are certain 

exceptions of particular claims such as crew wages, maintenance and cure which 

survive the limitation proceedings.92 

 

 In practice, because a judge has equitable discretion to determine whether 

a maritime lien holder can be part of a limitation proceeding,93 it is advisable that 

all lien holders with significant lien claims file their claims even if unrelated to the 

                                                           
86 See Old Dominion Marine Ry. Corp. v. N. Transp. Co., 11 F.2d 429, 429-30 (D. Del. 1925).  Id. 
87 46 U.S.C. app. §183.  This statute was passed to provide U.S. shipowners with similar protection that already 
existed under the law in Europe and was occasioned by the loss of steamboat LEXINGTON by fire, wherein the 
carrier was found liable for the loss of money carried aboard without its knowledge, despite an exclusion of 
liability.  N.J. Steam Nav. Co. v. Merch. Bank of Boston, 47 U.S. (6 How.) 344, 345, 357-58 (1848).  Though a bit 
clunky in its application (Thomas Schoenbaum remarks that this Act was “badly drafted even by the standards of 
the time”), it has remained relatively untouched for the past 154 years.  See Schoenbaum, supra note 2, §13-1, at 
809.  
88 See Schoenbaum, supra note 2, §13-1, at 809-10. 
89 Hartford Accident & Indem. Co. v. S. Pac. Co., 273 U.S. 207, 213-16 (1927). 
90 Id. 
91 Id. at 216. 
92 46 U.S.C. app. §183(a).  46 U.S.C. app. §189.  Norwich & N.Y. Transp. Co. v. Wright, 80 U.S. (13 Wall.) 104, 105 
(1871).  The Albert Durmois, 177 U.S. 240, 259-60 (1900); In re Wood’s Petition, 230 F.2d 197, 199 (2d Cir. 1956). 
93 See 46 U.S.C. app. §189 (1884).  Brister v. A.W.I., Inc., 946 F.2d 350, 361, 1993 AMC 1990, 2004 (5th Cir. 1991); 
Hugney v. Consolidation Coal Co., 345 F. Supp. 1079, 1081, 1973 AMC 534, 536 (W.D. Pa. 1971); In re Oskar 
Tiedemann & Co., 236 F. Supp. 895, 911-12 (D. Del. 1964), rev’d in part, 367 F.2d 498 (3d Cir. 1955); Murray v. N.Y. 
Cont. R.R., 171 F. Supp. 80, 83 (S.D.N.Y. 1959), aff’d, 287 F.2d 152 (2d. Cir. 1961). 
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casualty at issue with the Court.  Not doing so precludes them from having their 

day in Court to defend their position.          

 
 With regard to distribution of the limitation fund, the ranking of liens can 

be altered substantially.  Under the Court’s equitable power, personal injury and 

cargo claims may be paid in full before the vessel owner, if the vessel owner has 

been found to be negligent under the limitation law.  While the statute recites 

that all claims are to be distributed, “in proportion to their respective losses,” the 

Court can, again, under its equitable powers, distribute the funds to both lien and 

non-lien claims on a pro rata basis.94 95  These exceptions to the ranking rule exist 

despite the fact that supplemental Rule F of the Special Admiralty Rules of the 

Federal Rules of Special Procedure provides that the claims against the funds are 

paid, “pro rata subject to all relevant provisions of law among the several 

claimants in proportion to the amount of their respective claims, duly proved, 

saving, however, to all parties to which they may be legally entitled.”96  Thus, the 

preservation of ranking is not consistently upheld despite the existence of this 

statutory language. 

 

Recognition of International Law Principles 

 

                                                           
94 Rodco Marine Servs. Inc. v. Miglaiccio, 651 F.2d 1101, 1105-07, 1985 AMC 605 (5th Cir. 1981) (AMC reporter 
summarizing case). 
95 See M/V El Salvador, 248 F. Supp. 15, 37-38 (S.D.N.Y. 1965), modified by 364 F.2d 118 (2d Cir. 1966); The Catskill, 
95 F. 700, 702 (S.D.N.Y. 1899). 
96 Fed. R. Civ. P. Supp. R. F(8). 
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1. While it is well-known that the United States generally does not join 

international maritime conventions concerning any maritime issue, our 

Courts do recognize principles of comity. 

2. The fact that a U.S. sale extinguishes all liens on a vessel is recognized 

world-wide. 97  

3. U.S. courts will recognize that a judicial sale in a foreign jurisdiction will 

discharge all liens of that vessel and will not enforce pre-existing liens to 

that sale in a subsequent arrest action.98 

4. Choice of law clauses in contracts creating maritime liens are recognized in 

the United States.99 

5. If there is no choice of law provision, or no binding contract between the 

parties exist concerning a claimed lien, U.S. conflict of law principles 

determine which nation’s law is to apply.100 

 

Conclusion 

  

 The law of the American Maritime Liens has, as demonstrated, a long 

history.  The legal precepts enunciated through the course of hundreds of years 

remain valid.  Nonetheless, the Courts recognize the law must evolve to 

accommodate the continuous changes in the maritime industry.  American Lien 

Law remains extremely relevant and there remains significant activity in this area 

of the law especially in light of recent economic developments.     

                                                           
97 See Gilmore & Black, supra note 20, at 663-79. 
98 The Mary, 13 U.S. (9 Cranch) 126, 145-46 (1815). 
99 Interpool Ltd. v. M/V Tyson Lykes, 1993 AMC 1334, 1339 (D.N.J. 1993), aff’d 26 F.3d 122, 1994 AMC 2704 (3d Cir. 
1994). 
100 See Hawkspero Shipping Co. v. Intamex, S.A., 330 F.3d 225, 234-35, 2003 AMC 1374, 1382-84 (4th Cir. 2003); 
Cardinal Shipping v. M/S Seisbo Maru, 744 F.2d 461, 464-66, 1985 AMC 2630, 2634-36 (5th Cir. 1984). 
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NEW YORK, NY  10016 

     
 

 
 M E M O R A N D U M 

 

From: Alan Van Praag 
 
Date: September 18, 2015 
 
Re:  O.W. Bunkers 
_____________________________________________________________________________________ 
 

 I engaged in some research from the US perspective regarding the recent O.W. 
Bunkers supply contracts decision holding that they are not sale contracts under the 
Sale of Goods Act.  I have read a number of articles concerning this decision and its 
ramifications.  
 
From the United State perspective the issues counsel would consider are: 
 

1. Does article 2 of the Uniform Commercial Code (“UCC”) which relates entirely to 
sale contracts or does the Convention on the International Sale of Goods 
(“CISG”) apply?1    

2. What are their definitions of a sale of goods? Namely, is there a passing of title 
requirement? 

3. Would a party that enters into a contract which defines the party as, “seller,” be 
deemed to have effectively given a warranty that it has (or will have) good title to 
the property at the time of delivery?   
 

Clauses of possible relevance from the UCC include: 
 

 UCC 2-102 - Unless the context otherwise requires, this Article applies to 
transactions in goods;  it does not apply to any transaction which although in the 
form of an unconditional contract to sell or present sale is intended to operate 
only as a security transaction nor does this Article impair or repeal any statute 
regulating sales to consumers, farmers or other specified classes of buyers. 
 

 UCC 2-103 - "Seller" means a person that sells or contracts to sell goods. 
 

                                                           
1 Please note the U.K. is not a signatory. 

https://www.law.cornell.edu/ucc/2/article2#Goods
https://www.law.cornell.edu/ucc/2/article2#contract
https://www.law.cornell.edu/ucc/2/article2#presentsale
https://www.law.cornell.edu/ucc/2/article2#sale
https://www.law.cornell.edu/ucc/2/article2#Buyer
https://www.law.cornell.edu/ucc/2/article2#contract
https://www.law.cornell.edu/ucc/2/article2#Goods
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 UCC 2-106 - In this Article unless the context otherwise requires "contract" and 
"agreement" are limited to those relating to the present or future sale of 
goods.  "Contract for sale" includes both a present sale of goods and a contract 
to sell goods at a future time.  A "sale" consists in the passing of title from the 
seller to the buyer for a price (Section 2-401).  A "present sale" means a sale 
which is accomplished by the making of the contract. 
 

 UCC 2-312 
 
(1) Subject to subsection (3), there is in a contract for sale a warranty by the 

seller that: 
 

(a) the title conveyed shall be good and its transfer rightful and shall not 
unreasonably expose the buyer to litigation because of any colorable claim 
to or interest in the goods; and 

(b) the goods shall be delivered free from any security interest or other lien 
or encumbrance of which the buyer at the time of contracting has no 
knowledge. 

(2) Unless otherwise agreed, a seller that is a merchant regularly dealing in 
goods of the kind warrants that the goods shall be delivered free of the 
rightful claim of any third person by way of infringement or the like but a 
buyer that furnishes specifications to the seller must hold the seller harmless 
against any such claim that arises out of compliance with the specifications. 

(3) A warranty under this section may be disclaimed or modified only by 
specific language or by circumstances that give the buyer reason to know 
that the seller does not claim title, that the seller is purporting to sell only the 
right or title as the seller or a third person may have, or that the seller is 
selling subject to any claims of infringement or the like. 

 UCC 2-401 
Each provision of this Article with regard to the rights, obligations and 
remedies of the seller, the buyer, purchasers or other third parties applies 
irrespective of title to the goods except where the provision refers to such 
title.  Insofar as situations are not covered by the other provisions of this 
Article and matters concerning title become material the following rules 
apply: 

(1) Title to goods cannot pass under a contract for sale prior to their 
identification to the contract (Section 2-501), and unless otherwise explicitly 
agreed the buyer acquires by their identification a special property as 
limited by this Act.  Any retention or reservation by the seller of the title 
(property) in goods shipped or delivered to the buyer is limited in effect to a 
reservation of a security interest.  Subject to these provisions and to the 
provisions of Article 9, title to goods passes from the seller to the buyer in 
any manner and on any conditions explicitly agreed on by the parties. 

https://www.law.cornell.edu/ucc/2/article2#sale
https://www.law.cornell.edu/ucc/2/article2#Goods
https://www.law.cornell.edu/ucc/2/article2#contract
https://www.law.cornell.edu/ucc/2/article2#Seller
https://www.law.cornell.edu/ucc/2/article2#Buyer
https://www.law.cornell.edu/ucc/2/article2#s2-401
https://www.law.cornell.edu/ucc/2/article2#Contractforsale
https://www.law.cornell.edu/ucc/2/article2#Seller
https://www.law.cornell.edu/ucc/2/article2#Goods
https://www.law.cornell.edu/ucc/2/article2#Buyer
https://www.law.cornell.edu/ucc/2/article2#Seller
https://www.law.cornell.edu/ucc/2/article2#Merchant
https://www.law.cornell.edu/ucc/2/article2#Goods
https://www.law.cornell.edu/ucc/2/article2#Buyer
https://www.law.cornell.edu/ucc/2/article2#Buyer
https://www.law.cornell.edu/ucc/2/article2#Seller
https://www.law.cornell.edu/ucc/2/article2#Seller
https://www.law.cornell.edu/ucc/2/article2#Buyer
https://www.law.cornell.edu/ucc/2/article2#Goods
https://www.law.cornell.edu/ucc/2/article2#Goods
https://www.law.cornell.edu/ucc/2/article2#Contractforsale
https://www.law.cornell.edu/ucc/2/article2#contract
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(2) Unless otherwise explicitly agreed title passes to the buyer at the time 
and place at which the seller completes performance with reference to the 
physical delivery of the goods, despite any reservation of a security interest 
and even though a document of title is to be delivered at a different time or 
place;  and in particular and despite any reservation of a security interest by 
the bill of lading. 

(a) if the contract requires or authorizes the seller to send the goods to the 
buyer but does not require the seller to deliver them at destination, title 
passes to the buyer at the time and place of shipment;  but 

(b) if the contract requires delivery at destination, title passes on tender 
there. 

(3) Unless otherwise explicitly agreed where delivery is to be made without   
moving the goods, 

(a) if the seller is to deliver a tangible document of title, title passes at the 
time when and the place where he delivers such documents and if the seller 
is to deliver an electronic document of title, title passes when the seller 
delivers the document; or 

(b) if the goods are at the time of contracting already identified and no 
documents of title are to be delivered, title passes at the time and place of 
contracting. 

(4) A rejection or other refusal by the buyer to receive or retain the goods, 
whether or not justified, or a justified revocation of acceptance revests title to 
the goods in the seller.  Such revesting occurs by operation of law and is not 
a "sale". 

 
 Basically, the UCC or the CISG may apply depending upon the precise contract 
terms and whether the parties are both residents of countries signatory to the CISG.  
Indeed, the UCC includes a provision that the seller warrants title unless the contract 
says otherwise.  Furthermore, and importantly, any retention of title clause only 
amounts to a security interest in favor of the seller. 
 
 However, U.S. courts have not yet reached the stage of determining the issue of 
title.  This is an issue which must await the completion of discovery, dispositive motions, 
and perhaps trial for determination by the court as to which party has a valid maritime 
lien and the priority to be given. 

 
 Three 2015 decisions deal with the double jeopardy problem created by the O.W. 
Bankruptcy.  Two of the cases deal with the double jeopardy issue from the perspective 
of vessel/vessel owner fearful of having to pay twice.  The third case deals with the 
issue from the perspective of a party which in turn supplied the vessels and the initial 
supplier wants to get paid by somebody. 
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https://www.law.cornell.edu/ucc/2/article2#Seller
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https://www.law.cornell.edu/ucc/2/article2#Seller
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 There are two takeaways from these cases, in my opinion.  First, these decisions 
demonstrate what the procedural tools currently being employed in the U.S. to deal with 
the situation are: 
 

a. Interpleader by vessel  owners who want to avoid arrest and the quandary of 
whom to pay; 

b. Attempt by O.W. Bunker and the suppliers to use the automatic stay to 
prevent arrest; and 

c. Attempt by vessel owners to gain priority as to interpleaded funds by arresting 
those funds. 

 
 Second, the underlying legal issues relating to double jeopardy appear to be far 
from resolved.  The courts appear, at the present time, to avoid the underlying issue of 
whether the owner owes money to its bunkers supplier or to the supplier’s supplier or to 
both.  It is far too facts specific and too early in the proceedings to get into those details. 
         
 
 
 
Let’s go over the O.W. Bunker Decisions: 
 

1. UPT Pool Ltd. vs. Dynamic Oil Trading (Singapore) Pte. vs. O.W. Bunker China 
Ltd. (HK), ING Bank N.V. (April, 2015). 
 

 In this case a United States District Judge in New York in an action involving 
more than twenty-five interpleader actions (and counting) involves the interplay among 
bankruptcy law, maritime law and the federal interpleader statute.  The overarching 
question was whether the court has subject matter jurisdiction over all the interpleader 
actions.  The activities of O.W. in its business practices are presumed to be well-known 
given the bankruptcy filing in Connecticut by various O.W. debtors.  The interpleading 
plaintiffs (Owners and Charterers) fear that if they remit payment to the O.W. party now 
in bankruptcy demanding payment, the portion of the payment due to the third party fuel 
supplier will get tied up in the bankruptcy rather than promptly being remitted to the fuel 
supplier as would have been the ordinary case had there been no bankruptcy.  In 
addition, O.W. assigned their rights to certain supply contracts to ING Bank who claims 
it is entitled to payment.  Thus, the court was confronted with the interpleader plaintiffs 
having competing demands for payment from the .O.W entities, the fuel suppliers and 
ING thereby exposing themselves to triple liability.  The plaintiffs are concerned that 
they may be required to pay more than hundred percent of the value of the bunkers as 
the vessels are arrested seriatim by each claimant owed.  As a result, the plaintiffs have 
sought protection under the interpleader statutes and the plaintiffs have deposited into 
court the full amount owed on their fuel supply contracts.  As a result of this filing, the 
court has issued restraining orders enjoining the interpleading plaintiffs from prosecuting 
any actions to enforce maritime lien claims arising from the bunker delivery claims 
before the court.  This is a case of first impression.  It is an interpleader action where 
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several claimants are in bankruptcy and other claimants are asserting maritime lien 
claims for the same supply of goods to a vessel. 
 
 The parties did not dispute that since interpleader actions related to the provision 
of necessaries to vessels resulting in a maritime lien claim and potential in personam 
claims based upon maritime contracts that the interpleader parties are within the court’s 
admiralty and maritime jurisdiction. 
 
 The court now addressed the main arguments by the objecting claimants 
(various fuel suppliers) and that the court lacks authority to enjoin them from enforcing 
their in rem claims against the vessels.  Their rationale is that their in rem claims against 
the vessels are separate and distinct from any in personam claims against vessel 
interests and are therefore not subject to interpleader which requires adverse claims 
arising out of the single obligation. 
 

2.  Owner/vessel interest in personam civil actions are the proper subject of the 
interpleader actions and thus the court lacks the power to enjoin in rem 
proceedings in other jurisdictions. 

3. The security deposit with the court satisfies the vessel interest in personam 
obligations, and not their in rem obligations which can only be satisfied by the 
vessels themselves. 

4. The court cannot adjudicate in rem claims against vessels never arrested or 
present in the jurisdiction.  
 
 The court held: (1) argument that in rem claims are separate and distinct 
from in personam claims against vessel interests has no merit; they all spring 
from the single event, the provision of fuel to vessels pursuant to contracts with 
parties to this action; (2) the court will not allow the objecting claimants in lieu of 
standing in line with the Chapter 11 proceedings to jump the line against the 
vessels in rem; (3) under U.S. law a plaintiff can bring both in personam and in 
rem claims and interpleader security will secure the value of the claim as if they 
arrested the vessel itself.  Since the in personam claims against vessel interests 
and the in rem claims against the vessel arise out of distinct debt, they are 
inextricably related and subject to interpleader and thus the court has subject 
matter jurisdiction. 
  

1. The court has admiralty and maritime jurisdiction to enforce maritime liens 
against the vessel and to determine if such liens are valid.  The in rem jurisdiction 
is irrelevant in actions to declare the validity and priority of competing maritime 
liens brought by a vessel owner or charterer. 
 

2. The court has broad discretion to enjoin prosecution of claims that arise out of 
the same dispute to avoid giving preferences to other parties and preventing 
multiple recoveries against vessels which serve the interests of equity. 
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SHV – Supply and Risk Management SAS v. O.W. Bunker Inc. et. al., (August 14, 2015) 
- certain defendants including O.W. Bunker seek to arrest security deposits of the 
plaintiffs in the registry of the court in the interpleader actions in order to secure each of 
the moving defendants maritime lien claim. 
 
 The court denied the application holding inter alia that Interpleader actions 
involve complex disputes arising out of the bankruptcy of various O.W. entities in which 
multiple claimants have asserted maritime liens and competing claims from a single fuel 
order, and they have been vigorously contested in continued litigation and discovery in 
the interpleader and the bankruptcy action.  As a result, the court cannot possibly 
determine in view of the current state of the record if the defendants have a prima facie 
maritime claim.   Indeed, the defendants have not provided the court with any precedent 
for an arrest warrant for a vessel having a stake in an interpleader action.  Moreover, 
since the funds are on deposit with the court earning interest, it is unclear what the 
defendants hope to gain apart from some tactical advantage over competing claims.  
The court concluded that it would be inequitable to allow one party to enhance its claim 
while other claimants patiently await a determination from the court.  
             
 Martin Energy Services vs. M/V Bourbon Petrel (U.S. District Court – E.D. LA 
May 14, 2015).  The court had before it an application from O.W. Bunker USA to 
enforce the automatic bankruptcy stay against Martin Energy Services and other related 
applications. 
 
 O.W. Bunker contracted with Martin to deliver bunkers to three vessels.  Invoices 
were issued to O.W. Bunker and O.W. Bunker invoiced the applicable charterer.  Martin 
filed its unsecured claim in the bankruptcy court.  Martin sought to arrest three vessels 
to which it delivered bunkers and brought in personam claims against the owners.  O.W. 
and other parties (long term charterers) claimed these efforts by Martin are subject to 
the automatic stay and that they too have maritime liens against the three vessels.  
O.W. was found not to have standing with regard to this application at the present time.  
Charterers and O.W. Bunker argued that the attempt to arrest the three vessels violates 
the automatic stay because O.W. Bunker maintains maritime liens on the vessels and 
those liens constitute property of the bankruptcy estate.  These arguments were highly 
contested by Martin Energy.  After review of applicable law, the court found that it was 
also not clear, whether Martin Energy had a maritime lien against these three vessels.  
Consequently, the court ruled that it was not in position to carry out the fact intensive 
analysis to determine if O.W. Bunker or Martin Energy have a maritime lien against the 
vessels.  If it is determined that Martin Energy only had a maritime lien against these 
vessels, a stay was not appropriate and if O.W. Bunker properly appeared in the 
proceeding and established it is the sole maritime lien holder, a stay would be 
appropriate.  The court urged all parties to submit additional papers on the issue of 
which party holds maritime liens against the vessels. 
 In essence, these three cases demonstrate the dynamics and interplay of 
interpleader litigation and bankruptcy law.  The interpleader cases are at an early 
litigatory stage and unpaid bunker suppliers will not be paid out of interpleader funds 
until they have established by competent evidence their maritime liens, and the court 



7 
 

will decide the priority of payment.  The issue of passage of title to bunkers will be 
treated when the court makes the above determination utilizing the statutory material I 
earlier referred and the facts as presented to the court. The O.W. Bunker claims will be 
resolved in the United States interpleader actions and in the bankruptcy proceedings 
but the timing of that event is unclear.  Nonetheless, I speculate, being familiar with this 
Judge that she will be consistent and thorough in her interpleader ruling knowing that 
many of these cases will be appealed.  In addition, despite my recent extensive 
experience with foreign bankruptcy law in the United States and maritime liens, the 
prolix nature of bankruptcy litigation will take some time for any determination to be 
made.                         
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 Retention of Title clauses (Claim over the Goods)

 Statutory Lien (Claim against the Owner)

 Maritime Lien (Claim against the vessel)
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Retention of Title

A Remalpa Clause in the bunker supply contract

 Seller retains legal title in the goods until consumed or paid

 Allowed by Section 19 of the Sale of Goods Act 1979
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Retention of Title

 Ownership of Bunkers on a time chartered vessel
 NYPE – “SPAN TERZA”

 Shelltime 3 – “SAINT ANNA” and “EURO SUN & EURO STAR”

 Shelltime 4 – “SAETTA”
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Retention of Title

 Owners’ Defence to a Claim by the Bunker Supplier
 Owners liable in conversion

 Section 25 of the Sale of Goods Act 1779
25. Buyer in possession after sale

Where a person having bought or agreed to buy goods obtains, with the consent of the seller,
possession of the goods or the documents of title to the goods, the delivery or transfer by that
person, or by a mercantile agent acting for him, of the goods or documents of title, under any
sale, pledge or other disposition thereof, to any person receiving the same in good faith and
without notice of any lien or other right of the original seller in respect of the goods, has the
same effect as if the person making the delivery or transfer were a mercantile agent in
possession of the goods or documents of title with the consent of the owner.

 Two problems for owners to overcome
 Must be bona fide and without knowledge that charterer does not have title

 Must be some positive acknowledgement of transfer of possession

 “SAETTA” 

 “FESCO ANGARA”
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In personam claim

 Attempts to bind the owner to contract entered into with charterer or 
intermediate trader
 purport to say the contract is with the Owners also

 purport to give a lien over the vessel

 In principle, a time charterer should not be considered to have ostensible 
authority to bind the Owner: “YUTA BONDAROVSKAYA”

 Same for an intermediate bunker trader?

 Law governing the contract probably governs the agency issue         
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Statutory Lien

 Right to arrest a vessel – Section 20 Senior Courts Act 1981

 Section 20(2)(m) covers a supply of bunkers to a vessel

 Section 21
 Must have an in personam claim against the owner or charterer by demise at the 

date the Claim Form is issued

 Can arrest a sistership

 Corporate veil         
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Maritime Lien

 Difference between maritime and statutory lien
 A maritime lien attaches to the vessel immediately so if the vessel is subsequently 

sold, it does not matter.

 A maritime lien takes priority over other claims against the vessel, including claims 
of the mortgagee
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Maritime Lien

 English law recognises a limited number of maritime liens
 Salvage, including life salvage

 Voluntary damage done by a ship to another ship, installation, or possibly to the 
person

 Master’s wages

 Seamen’s wages

 Bottomry & respondentia

 Master’s disbursements

 NOT a supply of bunkers or other necessaries to a vessel

“HEINRICH BJORN”
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Maritime Lien

 Substantive law or procedural law?

 HALCYON  ISLE 
 Privy Council

 3 v 2

 Procedural

 Lord Diplock: an inchoate right which is dormant until crystallised by an action in 
rem

 Case has supporters and detractors
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Maritime Lien

 REITER PETROLEUM v THE SHIP “SAM HAWK”

 Federal Court of Australia

 Judgement given on 11 September

 [2015] FCA 1005

 Facts:
 Hong Kong flag vessel on charter to ENC, an Egyptian company.

 ENC contracts for bunkers with Reiter, a Canadian company.

 Reiter contracts to supply bunkers in Turkey via two other suppliers, including a 
Turkish physical supplier.

 Contract between Reiter & ENC is governed by Canadian law, but has a clause in 
which the parties agree that the supply gives Reiter a maritime lien under US law.
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Maritime Lien

 Under Australian law there is no maritime lien

 Under US law there may be

 Case only on jurisdiction and summary judgement so judge avoids any 
decision on the governing law assessing the relationship of Reiter and the 
owner, or the effect of Canadian or US law

 But judge finds that HALCYON ISLE not part of Australian law, so a maritime 
lien is a substantive right

 It is a matter for Australian conflict rules to determine what law applies to 
determine whether or not there is a maritime lien, 

 But whatever it is it is not Australian.

 Case is going on appeal
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LIENS IN THE CONTEXT OF OW BUNKER 

In this talk I am going to focus on a number of different issues from an English law perspective. 

The problems of insolvency in an international business, however, mean that that this issue 

cannot be determined by English law alone.  The US is a good example of a legal system with 

a completely different approach, which diverges from most other common law jurisdictions in 

this area.   

The classic problems facing the ship owner in the OW Bunker liquidation is the creation of a 

situation in which OW Bunker are demanding payment and there is out there a physical 

supplier of fuel to the vessel who has either contracted directly with OW Bunker or with yet 

another intermediate supplier in a chain deriving from OW Bunker.   

An unpaid bunker supplier can look at three possible remedies.  The first remedy is in relation 

to the bunkers themselves.  As one can argue that a retention of title clause is a form of lien, 

I will deal with it in this paper.  The second possible remedy is against another person who 

has not gone out of business.  A third remedy is against the vessel to which the bunkers were 

supplied.   

Before tackling the rights of the bunker supplier over the bunkers themselves, it would be 

useful to look at the ownership of bunkers on board vessels generally.  Of course, if the owner 

is trading for his own account, the bunkers on board the vessel (subject to the terms of his 

contract of purchase), belong to the owner.  If the vessel is on a bare boat charter, with the 

bare boat charterer trading for his own account, the fuel on board the vessel is owned by the 

bare boat charterer.  However, if the vessel is on time charter, the position is more complex.   

The traditional structure of a time charter is that upon delivery the bunkers are purchased from 

the owner by the time charterer and are bought back by the owner from the time charterer 

upon redelivery.  It therefore follows that the bunkers are owned during the course of the time 

charter by the time charterer.  If the vessel has been sub-time chartered, the bunkers will be 

owned by the sub-time charterer, who is the person who has supplied and (should have) paid 

for the bunkers.  This is all reasonably well established in cases like the "SPAN TERZA" [1984] 

1 Lloyd's Rep 119, a decision of the House of Lords.   

The difficulty arises when the time charter party terminates prematurely.  In this instance, it is 

a question of construction of the particular charter party as to whether the parties intended the 

ownership of the bunkers to revert to the owners upon the termination of the time charter, 
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however that occurs, or only upon the termination of the time charter at its natural conclusion.  

This is illustrated by the different approach of the Courts to the Shelltime 3 and Shelltime 4 

charterparty terms, which are slightly different. 

Shelltime 3 provides that: 

"Charterers shall accept and pay for all bunker oil…on board the vessel at the time of delivery 

and owners shall, on the expiry of this charter, pay for all bunker oil…then remaining on board." 

In a London arbitration award dated 13 December 1979, reported in the at (1981) 33 LMNL 3, 

the arbitrator decided that, when the vessel had become a CTL while on time charter, thus 

terminating the contract, the ownership of bunkers reverted to the owners who were obliged 

to pay the charterers for them.  The basis of this decision was that the words "on the expiry of 

this charter" contemplated the end of the contract for any reason.   

This was followed in time by a decision of Mr Justice Sheen in the "SAINT ANNA" [1980] 1 

Lloyd's Rep 180.   

In the "SAINT ANNA", the vessel was arrested during the currency of the charterparty by the 

mortgagees, and the charterers applied for a declaration that they were the owners of the fuel 

oil on board.  Mr Justice Sheen took the view that the fuel on board remained the property of 

the charterers until it was clear that the owners had repurchased it.  It was not actually 

necessary to consider the meaning of the word "expiry" because the ownership of the bunkers 

at the time of the arrest was what was under consideration.   

Out of interest, however, I recall another arbitration almost immediately after the "SAINT 

ANNA" decision, in which a sole arbitrator held, when the vessel sunk at sea during the course 

of the charterparty, that the property in the bunkers remaining on board reverted to the owners 

because the charterparty had "expired". 

The wording of the New York Produce Exchange Form is similar but not identical.  This 

provides that: 

"The Charterers at the port of delivery and the Owners at the port of redelivery shall take over 

and pay for all fuel remaining on board the vessel…" 

On the basis of these words, it would seem clear that if a charterparty terminates other than 

at a port of redelivery, e.g. by becoming a constructive or actual total loss in the course of a 

voyage, then property in the bunkers remains with the charterers.  This was confirmed by the 



 

3 
 

014-3021-8487/1/EUROPE 
 

House of Lords in the "SPAN TERZA", when the House of Lords, approving the "SAINT ANNA", 

held that if the charter is terminated other than by redelivery, as contemplated by clause 3 of 

the contract, the bunkers remain the property of the charterers.  Although the contract was 

terminated by the owners in accordance with the right to cancel the contract, the House of 

Lords held that the bunkers on redelivery provisions of the charterparty were inappropriate to 

apply to a situation in which the contract was terminated other than in accordance with the 

expiry of time. 

The issue was taken one step forward in the "EURO SUN" and "EURO STAR" [1983] 1 Lloyd's 

Rep 106, in connection with a contract of very similar wording to the NYPE form.   

Here, the vessel suffered engine breakdowns during the course of the charter and had to be 

taken out of commission for repair.  The repairs were not completed because of the owner's 

failure to pay for the repairs and the vessel remained off hire until the period of the charter 

expired.  Mr Justice Sheen held that because the owners had prevented the charterers from 

redelivering the vessel in accordance with the terms of the charter, the bunkers remained the 

property of the charterers.  Sheen J noted that the port where the vessel was when the charter 

terminated was not a port of redelivery, although he also relied on the fact that the charterers 

had been deprived of other rights linked to redelivery, such as the ability to plan voyages, 

redeliver the vessel with an appropriate quantity of bunkers, and to deduct the value of bunkers 

on redelivery from the last payment of hire.   

These can be contrasted with the position under Shelltime 4.  This provides at clause 15 that: 

"Charterers shall accept and pay for all bunkers on board at the time of delivery and Owners 

shall on redelivery (whether it occurs at the end of the charter period or on earlier termination 

of this charter) accept and pay for all bunkers remaining on board." 

This makes it clear that property passes from the charterers to the owners when the 

charterparty terminates for whatever reason.  In the case of the "SAETTA" [1993] 2 Lloyd's 

Rep 268, the owners withdrew the vessel for non-payment of hire.  Clarke J (as he then was) 

held that property in the bunkers passed from the charterers to the owners at that moment.  

This leads to the interesting question of what is to become of the bunkers if property does not 

pass back to the owners.   

In the House of Lords in the "SPAN TERZA", there have been considerable discussion about 

the circumstances in which it might be sensible to imply a term into the contract in such 

circumstances, but the House of Lords declined to address the issue.  Therefore, not having 

even had the benefit of argument, I am not prepared to do so either.   
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Returning to the "SAETTA", although Clarke J was able to hold that in principle property in the 

bunkers would pass from the charterers to owners upon an early termination of the 

charterparty, a charterer would only be able to pass to owners such property as he himself 

possessed. 

Accordingly, from unpaid bunker suppliers' perspective, this means if there is a retention of 

title clause, it may be sufficient to prevent the passing of property from the bunker supplier to 

the charterer until such time as the bunker supplier has been paid.  If the clause works, as it 

did in the "SAETTA" and the bunkers so delivered by that particular bunker supplier have not 

yet been consumed by the vessel, property in the remaining bunkers might remain with the 

bunker supplier.  It would follow that if the vessel consumed those bunkers, the owner would 

then be guilty of conversion and consequently liable to pay the value of the bunkers to the 

supplier.   

Having said that, an owner can ask the bunker supplier to take his bunkers away at a 

convenient port, although this would not be an ideal solution for either of them.  Unless the 

port is very convenient for the vessel and the bunker supplier, the value of those bunkers 

would be diminished to the same extent as if the charterer were trying to dispose of them.  On 

the other hand, an owner would not be able to recover any time loss during which bunkers are 

returned to the bunker supplier.  Thus, the ingredients are there to do a deal. 

However, the assertion of title by an unpaid bunker supplier based on a retention title clause 

is capable of being defeated by an owner.  This is by reason of the Sale of Goods Act 1979.  

Sections 24 and 25 of the 1979 Act provide:  

"24. Seller in possession after sale. 

Where a person having sold goods continues or is in possession of the goods, or the 

documents of title to the goods, the delivery or transfer by that person, or by a mercantile 

agent acting for him, the goods or documents of title under any sale, pledge or other disposition 

thereof, to any person receiving the same in good faith and without notice of the previous sale 

has the same effect as if the person making the delivery or transfer is expressly authorised by 

the owner of the goods to make the same. 

25. Buyer in possession after sale 

Where a person having bought or agreed to buy goods obtains, with the consent of the seller, 

possession of the goods or the documents of title to the goods, the delivery or transfer by that 

person, or by a mercantile agent acting for him, of the goods or documents of title, under any 
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sale, pledge or other disposition thereof, to any person receiving the same in good faith and 

without notice of any lien or other right of the original seller in respect of the goods, has the 

same effect as if the person making the delivery or transfer were a mercantile agent in 

possession of the goods or documents of title with the consent of the owner." 

By section 61, "Delivery" means "voluntary transfer or possession from one person to another".   

There is no definition of "possession" in the 1979 Act.  However, under section 1 of the Factors 

Act 1889, "a person should be deemed to be in possession of goods or the documents of title 

to goods where the goods or documents are in his actual custody or are held by another 

subject to his control or for him or on his behalf." 

In the "SAETTA", the owners argued that the charterers had possession of the bunkers with 

the consent of the bunker suppliers.  Although they did not have actual custody of the bunkers, 

which was with the owners, the bunkers were held by the owners, subject to the charterers' 

control, for them or on their behalf.  When the charterparty terminated, the owners argued that 

the consequent transfer of possession was the delivery of the bunkers to the owners by the 

charterers under the sale terms provided for in the charterparty.  The owners argued that they 

had received the bunkers in good faith without notice of any lien or other rights of the bunkers 

suppliers in respect of the goods and therefore the delivery had the same effect as if the 

charterers had been a mercantile agent in possession of the goods, and thus able to confer 

good title upon the owners.   

Clarke J concluded that the owners held the bunkers during the course of the charterparty 

subject to the charterer's control and on their behalf, and therefore this amounted to 

possession by the charterers within the meaning of section 25 of the 1979 Act.  This was so 

because the charterers had an immediate right to possession of the bunkers and could dictate 

how they were used, subject only to the master's overriding duty for the safety of the vessel. 

The judge then went on to address the question whether the definition of "possession" in the 

Factors Act, should have the same meaning as in the Sale of Goods Act.  After reviewing the 

authorities, he concluded that it did.   

Perhaps a greater difficulty facing the owners was that the section required some voluntary 

act of delivery by the charterers.  The owners argued that acquiescence was sufficient but the 

judge disagreed.  Clarke J pointed out that the charterers had simply done nothing to 

acknowledge the owners' right to take over the bunkers nor indeed taken any positive step at 

all.  Clarke J therefore concluded that the owners were unable to rely on section 25.   
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Although not necessary for his decision, the judge also went on to address the issue of whether 

the owners took the bunkers in good faith, because it was common ground that the owners 

knew that the charterers had not paid for the bunkers; what they did not know was that there 

was a retention of title clause in the bunker supplier's terms and conditions, meaning that the 

property in the bunkers did not belong to the charterers.  In this regard, the judge essentially 

accepted the owner's case that because market evidence suggested that the use of retention 

of title clauses was not uniform across the bunker supply industry, they did not have notice 

that the property in the bunkers still belonged to the bunker suppliers.   

There was one further stage in the owner's argument which the judge also commented on.  

This was the question whether the delivery of the goods by the charterers to the owners "has 

the same effect as if the person making the delivery were a mercantile agent in possession of 

the goods with the consent of the owner".  Following a Court of Appeal decision, the judge 

held that the charterers were doing something which would constitute acting in the ordinary 

course of business if he were a mercantile agent.   

Accordingly, the owners would have been able to rely on section 25 had they been able to 

satisfy the judge that there had been something "voluntary" about the delivery of possession 

of the bunkers from the charterers for the owners.  As he rejected the owners' argument, 

however, it followed that the owners had indeed converted the bunkers and consequently they 

were liable to the bunker supplies. 

There is thus a finding that there was no voluntary transfer of possession by the charterers to 

the owner because there was a pre-existing agreement between them that possession and 

property would transfer upon termination of the charter.   

However, it is important to consider this against the policy background to section 25.  The 

intention is to give a bona fide purchaser of goods good title if the person who sells them 

apparently has the right to do so by virtue of having possession with the consent of the true 

owner of the goods.  The law therefore requires some "holding out" at the time of the transfer, 

even if it is a self-certification.  The problem in the "SAETTA" is that actual possession was 

already with the owners and the transfer of title was pre-agreed, so there was no positive 

assertion by the charterers that they had any rights at the time that the property was 

transferred.   

There has also been criticism of the judge's decision that the owners were asserting title over 

the bunkers against the equally innocent bunker supplier in good faith, given that the owners 

knew that the charterers had not paid the bunker supplier for the bunkers, and although 
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retention of title clauses were not uniform across the industry, they were known to exist in 

certain contracts. 

However, in a more recent decision, the “FESCO ANGARA” [2011] 1 Lloyd’s Rep 61, the Court 

went one step further and found in favour of the owners, distinguishing the “SAETTA”, which 

was otherwise on broadly similar issues, by deciding that the necessary voluntary delivery of 

possession did occur when a charter terminated prematurely by agreement, a part of which 

involved the re-purchase of the bunkers by the owners. 

Another way for the unpaid bunker supplier to try and bring a claim against the owners directly 

is in reliance on their own contractual terms.  This is often by claiming that the contract with 

an intermediate bunker supplier or the charterer is also a contract with the owner of the vessel.  

Alternatively the unpaid bunker supplier may also seek to incorporate rights of lien against the 

vessel by virtue of the terms of the contract itself.  A supplier's terms and conditions might 

state, for example, that "the fuel is supplied on the credit of a vessel as well as the credit of 

the buyer.  The Seller may exercise a maritime lien against the ship, wherever found".   

In the "YUTA BONDAROVSKAYA" [1998] 2 Lloyd's Rep 357, the unpaid bunker supplier 

arrested the vessel on the basis of such wording.  This, they argued, made the owner of the 

vessel liable in personam for the claim. 

The judge rejected this argument out of hand.  The judge found that the scheme of the time 

charter clearly demonstrated that an owner was not authorising the time charterer to act on 

his behalf and in all the standard forms of time charter, the owners have expressly not agreed 

to pay for the bunkers and there was no reason why an owner or disponent owner time 

charterer should agree.  Accordingly, there was no actual authority given to the time charterer 

to enter into the contract for the purchase of the bunkers or to pledge the credit of the owners 

when buying bunkers, nor could it be said that it was within the usual authority of the time 

charterer to buy bunkers on behalf of the owners.  In short, the judge held that it was obvious 

that the time charterer would not have the authority to pledge the owner's credit or to bind the 

owner to the purchase of the bunkers. 

I should have thought that the same principle would apply to an intermediate bunker trader.  

Bunker traders solely acting as agents for the owner will almost invariably make it clear that 

that is what they are doing.  Accordingly, when an intermediate bunker trader enters into a 

contract apparently as principal, it would seem to me extraordinarily unlikely that a bunker 

supplier could rely, without more, on his contract with an intermediate bunker supplier to claim 

that the latter was merely acting as agent for the owner.   
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Yet another ploy is to purport to enter into a second contract on the basis of the receipt for 

bunkers signed by the Chief Engineer when bunkers are delivered.  This almost certainly 

wouldn't work under English law because there would be no consideration for such second 

agreement because the bunkers are being delivered to the vessel pursuant to a pre-existing 

contract with the charterer or intermediate bunker supplier.  Furthermore, if the bunker supplier 

is expected to realise that the charterers cannot bind the owners, still less is the Chief Engineer 

likely to have ostensible authority to enter into a subsequent contract on behalf of the owners.  

Thus, in the "YUTA BONDAROVSKAYA", Mr Justice Clarke said at page 366:  

"It thus appears to me that if a bunker supplier wishes to ensure payment, and is not willing to 

give a time charterer credit, he should obtain the consent of the ship owner or demise charterer, 

as the case may be, before the contract is made, or he should insist on payment in advance, 

or upon security from the time charterer.  There is, however, no warranty for holding a ship 

owner or demised charterer personally liable without his consent." 

If, contrary to what I have said above, on the facts of the case, or pursuant to the law governing 

the bunker supply contract, there is a second contract created between the bunker supplier 

and the ship owner, under English law this would create what we can loosely call a "statutory 

lien", that is a right to arrest the ship or sister ship for the claim.   

Under section 20 of the Senior Courts Act 1981, there is Admiralty jurisdiction, inter alia, 

covering at section 20(2)(m): "any claim in respect of goods or materials supplied to a ship for 

her operation or maintenance…".   

Under Section 21 where there is such a claim, where "(a) the claim arises in connection with 

a ship; and (b) the person who would be liable in an action in personam ("the relevant person") 

was, when the cause of action arose, the owner or charterer or, or in possession or in control 

of, the ship, an action in rem may (whether or not the claim gives rise to a maritime lien on 

that ship) be brought in the High Court against: (i) that ship, if at the time when the action is 

brought the relevant person is either the beneficial owner of that ship as respects all the shares 

in it or the charterer of it under a charter by demise, or (ii) any other ship of which, at the time 

when the action is brought, the relevant person is the beneficial owner as respects all the 

shares in it". 

Although the right to arrest follows the vessel, even if the vessel is sold after the issue of the 

claim form, it is still necessary that there be a valid claim in personam against the owner of 

the vessel at the time of the issue of the claim form.  If there is no claim in personam, there 

cannot be a right to arrest. 
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This contrasts with a maritime lien whose characteristics are that (a) it gives priority in principle 

over all other creditors and (b) it is enforceable against the purchaser of the vessel even if 

bona fide and for value.  It thus follows the vessel itself, even if the vessel has been sold before 

the claim form has been issued.  

However, whilst the statutory lien covers a wide variety of rights, the number of claims giving 

rise to a maritime lien under English law is extremely limited.   

It includes salvage (including life salvage) although such a claim attaches only to the ship 

concerned.   

It covers voluntary damage done by a ship to another ship or installation or, possibly, to the 

person.   

It covers seamen's and master's wages. 

It covers a bottomry and respondentia (which in practice may not exist anymore). 

Finally it covers master's disbursements.  However, it should be stressed that "master's 

disbursements" is limited to the right of the master to reimbursement of his disbursements, 

and it does not give any rights to a third party.   

The important point, from the point of view of this talk, is that it has been established that no 

maritime lien arises as a result of the purchase of bunkers or necessaries for a vessel: The 

"HENRICH BJORN" (1886) 11 App.  Cas. 270. 

Finally, my talk could have ended with the comfortable assertion that the English courts would 

possibly follow the Privy Council decision in the "HALCYON ISLE" [1981] AC 221.  This 

decision considered how a Singapore Court should look at a maritime lien created by US law 

over the vessel.  A vessel was arrested in Singapore by US ship repairers.  The US ship 

repairers claimed priority over the claim of the mortgagees of the vessel on the grounds that 

under the law of the ship repair contract, which was US law, the ship repairers had a maritime 

lien over the vessel.  The Privy Council held, 3 to 2, that the Courts of Singapore ought to 

apply their own law to the order of priorities in the distribution of proceeds of sale of a ship.  

Accordingly, the question of priorities in rem fell to be determined by the law of Singapore as 

if the events had given rise to the claim had occurred in Singapore.  As ship repair did not give 

rise to a maritime lien in Singapore, the ship repairer's claim did not give them priority over the 

mortgagee’s claim and ranked pari passu with other creditors.  In short, it was thought that the 
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English court would apply the English law of maritime liens if a vessel is arrested here and a 

bunker supplier does not have a maritime lien under English law. 

However, conveniently for this talk, an interesting judgment of the Federal Court of Australia 

was published on 11 September 2015 in the case of Reiter Petroleum Inc. v The Ship "Sam 

Hawk" [2015] FCA 1005.  Although the judgment was rather limited as it concerned a 

jurisdiction issue and a question of summary judgment, McKerracher J took the opportunity to 

say that the judgment of the Privy Council in the "HALYCON ISLE" was not part of Australian 

law. 

The facts of the case demonstrate complexity of this area of law.  The time charterer of the 

vessel, ENC, had entered into a bunker supply contract with Reiter.  Reiter had arranged 

through an intermediate supplier that the goods should be supplied in Turkey by a Turkish 

bunker supplier.  The goods were so supplied and immediately prior to the supply the vessel 

had provided the local bunker supplier with a clear statement that the bunkers were not being 

supplied to the owners of the vessel, nor was there any right arising out of the supply to create 

any form of lien over the vessel. 

However, the contract between Reiter and ENC contained an number interesting clause.  

Reiter was a Canadian company.  The contract was governed by Canadian law and contained 

a clause that the seller would be entitled to assert a lien wherever it finds the vessel and that 

the law of the United States of America should apply to determine the existence of any 

maritime lien, regardless of the court in which proceedings are instituted. 

There was extensive affidavit evidence on the law of Canada and of the US on maritime liens, 

and inevitably the evidence of each side contradicted the other.  The judge disclaimed any 

intention of deciding the merits of each side's argument, although the fact there was an 

argument was sufficient to defeat the summary judgment application. It was common ground 

that Australian law did not give Reiter a maritime lien.  The judge, however, felt that the 

question for consideration was whether the Australian conflict rules recognised a maritime lien 

in the circumstances of this case. 

The majority of the Privy Council in the "HALYCON ISLE" had decided that because the nature 

of a maritime lien under Singapore/English law was procedural, it was therefore governed by 

the law of the jurisdiction in which the proceedings are brought (the lex fori).  If this has been 

accepted by the Australian court, then there would have been no claim.  The Court canvassed 

in a rather general way a number of alternative approaches to establishing the governing law.  

Apart from Australian law, different approaches might point to Canadian or Turkish law.  The 
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judge also considered another approach might be to regard the maritime lien as being more 

specifically a proprietary right in relation to a vessel which might suggest that the question 

should be determined according to the law of the ship's registration (Hong Kong).  Having thus 

scattered all these possibilities onto the sand, the judge made no further comment.   

The "HALYCON ISLE" had determined that the Admiralty jurisdiction of the High Court of 

Singapore was statutory, and the order of priorities and the distribution of the proceeds of sale 

of a ship in an action in rem or in a limitation action, was procedural.  By Lord Diplock's analysis, 

a maritime lien under English law created an inchoate right which is dormant until it is 

crystallised by the commencement of an action in rem.  Lord Diplock also pointed out in 

support of this position, that the law of maritime liens could be subtly different in many 

jurisdictions, not only as to what constitutes a maritime lien, but also the ranking of priorities 

between classes of maritime lien.   

The minority in the Privy Council in the "HALYCON ISLE" decided in contrast that a maritime 

lien was a right of property given by way of security for a maritime claim and if the Admiralty 

court has jurisdiction to entertain the claim, it should not disregard the substantive rights of the 

plaintiff.  In other words, the existence and extent of the maritime lien in a particular place is a 

matter of conflicts of law.   

In summary, the majority decided that the existence and extent of a maritime lien was a 

procedural right whereas the minority believed that it was substantive right. 

Where the contract is between the bunker supplier and the owner of the vessel itself, this need 

not give rise to a spectacular problem.  If, for example, a bunker supply took place in the US, 

pursuant to US law, then it does not look at all strange to decide that the existence and extent 

of a maritime lien was a matter of US substantive law and if one chose to disagree with the 

"HALYCON ISLE", one would find that the supply of bunkers was a maritime lien under US 

law.   

However, the facts of the Reiter Petroleum case are quite different.  Here the owner was not 

on the face of it a party to the contract.  If in fact he were held not to be a party to the contract, 

under conflicts of law rules, then he would not be a party to the agreement between the 

charterer and the bunker supplier that the bunker supplier was to be given a maritime lien over 

the vessel.  

I do not intend to go into this in enormous detail.  However, I would imagine that the law 

governing the contract between the bunker supplier and the charterer or intermediate bunker 
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supplier would govern the question whether the charterer or intermediate bunker supplier was 

able to bind the owner to the contract.   

If we were to assume that the time charter party in that case was governed by English law, 

then the agent would probably not have authority to bind the owner.  However, the question 

of whether he has authority to do so may well be a matter of Canadian law.  If as a matter of 

Canadian law the necessarily ostensible authority does not exist, then I would be surprised if 

we get a far as having to consider US law, which is merely a term of the contract governed by 

Canadian law.  If (A) and (B) enter into a contract which does not bind (C), it can hardly be the 

case that (A) and (B) can agree between themselves an asset belonging to (C) can be pledged 

by (B) as security for his debt. 

Thus, if the "HALYCON ISLE" were to be not followed, the bunker supplier would still have to 

establish that the ship owner was a party to the contract entered into with the bunker supplier 

by the time charterer or the intermediate bunker supplier.   

In the Reiter Petroleum case, the judge held that whether or not there was a maritime lien was 

a matter of substantive law.  He was not prepared to decide whether there was a maritime lien 

or indeed what law governed the existence of a maritime lien for necessaries in the particular 

case. 

I discovered on Tuesday that the case is going on appeal. 

The merits of procedural versus substantive in this context have over the years created much 

judicial and academic disagreement.  There are strongly held opinions on both sides.  The 

problem is that both arguments have to deal with awkward facts.  If a ship receives supplies 

in America from an American supplier, there is logic in suggesting that US law should 

determine whether there is a maritime lien.  This is because substantive rights have been 

created in the lex citus and the question of where those rights are to be enforced is largely a 

matter of chance.  Such a simplistic approach does not look quite so clever in the Reiter 

Petroleum case where a claim was by a Canadian bunker supplier in relation to a supply in 

Turkey where the alleged maritime lien is said to arise out of an agreement with the charterer.   

Nevertheless, there is a respectable view that the "HALYCON ISLE" is incorrectly decided.   

We can all await the decision of the Court of Appeal in Australia with bated breath but in the 

meantime we can bear in mind that "HALYCON ISLE" is a Privy Council decision and not 

binding on the English courts either.  The question whether the existence of a maritime lien is 

a matter of substantive law is perhaps back in play. 
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Res Cogitans and its consequences 

LSLC Seminar 1 October 2015

John A.Kimbell QC, Quadrant Chambers 

The context for Res Cogitans

There have been two main responses from 
Owners / Charterers to the OW insolvency:

• The Interpleader approach: Stena Bulk AB v 
Copley [2015] 1 Lloyd’s rep. 280

• The arbitral approach: Res Cogitans [2015] 
EWHC 2022 (Comm). 
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The Interpleader Approach 
Stena Bulk AB v Copley 

• Use of CPR Part 86 + Part 8 claim form 
seeking interpleader directions and negative 
declaratory relief against ING/Receivers and 
Physical Suppliers

• Owners/Charterers have paid in sums 
demanded by ING/Receivers

• Doubts about mandatory jurisdiction (Cool 
Carriers case) sidestepped. CPR Part 86 
works equally well as an invitation to treat.

• Owners/Charterers have obtained protection 
from arrest 

The Arbitral approach
Res Cogitans  

• The decision taken by Owners was to take 
the fight straight to ING in one test case.

• Negative declaratory relief was sought in a 
fast-track arbitration against ING alone

• The relevant physical supplier (RMUK) was 
not involved in arbitration or in the High 
Court appeal (but were permitted to make 
written submissions in CA)

• The aim: to inflict a knock-out blow on ING’s 
claim for the price of the bunkers supplied 
and leave path free for payment to the 
physical supplier
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Res Cogitans. The assumed facts

• RMUK had title to the bunkers and a ROT 
clause in its sale contract with OWB. 

• RMUK was to be paid by OWB 30 days after 
delivery

• Owners were to pay OWB 60 days after 
delivery. OWB had benefit of ROT clause

• The bunkers were delivered but RMUK was 
not paid because of OWB insolvency

• The bunkers were likely to be wholly or 
partially consumed before OWB was paid.

Res Cogitans: Owners’ case in the 
reference 

• ING (standing in the shoes of OWB) could 
only claim the price of the bunkers delivered 
if they could pass title in the bunkers to 
Owners: see F.G Wilson v John Holt & Co
[2014] 1 WLR 2365.

• OWB could not pass title because they had 
not paid RMUK and RMUK had a valid ROT 
clause. 
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Res Cogitans: ING’s case in the 
reference and Tribunal’s ruling [Y/N]

• Property had in fact passed upon 
consumption (combustion) so ING had a 
claim under SOGA s.49(1) [N]

• The price was due under SOGA s.49(2) (day 
certain exception irrespective of title) [N]

• ING had a claim for damages equivalent to 
the price [N]

• ING had a claim in tort, bailment or 
restitution [N]

• The contract should be treated as a sui 
generis contract falling outside SOGA. [Y]

The Tribunal’s basic view

“From the outset, all parties were aware that 
the bunkers to be supplied were supplied for 
consumption, and that some or all of them 
might well be consumed before they were paid 
for. The suggestion that if bunkers supplied 
and consumed were not paid for, the supplier 
would have no remedy or would be thrown 
back upon some extra-contractual remedy 
such as quantum valebat because of SOGA and 
the precence of a ROT clause appears to us to 
be extraordinary and wholly uncommercial”
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Appeal to the High Court (Males J)

• You can’t own something which does not 
exist §24. 

• If, as all parties were aware and accepted 
might well happen, the bunkers were 
consumed before the date for payment fell 
due … title to the bunkers would by then 
have ceased to exist §26. 

• The contract between Owners and OWB did 
not satisfy sec. 2(1) of SOGA and therefore 
fell outside the entire SOGA regime.

Sec 2(1) SOGA definition of “a contract 
of sale of goods”

“A contract of sale of goods is a contract by 
which the seller transfers or agrees to transfer 
the property in goods to the buyer for a money 
consideration, called the price”

Males J deduced four conditions : (1) contract 
must be for goods (2) Seller must undertake to 
transfer title (3) Money consideration (4) Some 
link between title and the money consideration 
i.e. what the buyer is paying for is title to the 
goods §41
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Males J held conditions (2) and (4) not 
satisfied 

“In my judgment the combined effect of (1) 
the ROT clause (2) the period of credit (3) the 
permission given to Owners to consume the 
bunkers and (4) the fact that some or all of the 
bunkers supplied were likely to be consumed 
before the expiry of the credit period… means 
that the must be taken to have understood 
that it was likely that tile would never be 
transferred…. It stands to reason that Owners 
were paying for was not a title which they were 
never going to get but something else” §42-3

The true bargain 

“In my judgment the true nature of the parties 
bargain was that OWB would deliver or arrange 
for delivery of the bunkers, which the Owners 
would be immediately entitled to use for the 
propulsion of the bunkers” §46

i.e. it was essentially a licence to use contract 
not a contract of sale  
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Other points to note 

(1) Males could see no serious claim in tort 
from the physical supplier: 

“The vessel’s consumption of the bunkers was 
not a wrongful act by the Owners but an act 
carried out with the permission of the owner of 
the bunkers being consumed” §50 

(2) No implied term equivalent to s. 12

“The reason why the Act does not apply is that 
the supplier does not undertake to transfer 
title” §62

ING’s cross appeal on ‘day certain’

Males J considered that ING had a claim for the 
price anyway under SOGA s. 49(2) day certain. 

He took the view that X days from a defined 
event was sufficient to satisfy the requirement 
of a ‘day certain’. 
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Res Cogitans in the Court of Appeal 

Owners’ appeal was heard on September 17 
2015.

The Court comprised More-bick LJ, Longmore 
LJ and McCombe LJ

The CA was interested in hearing arguments on 
the issue of whether the contract was inside or 
outside of SOGA. 

RMUK (represented by Clyde & Co) were given 
permission to intervene with submissions in 
writing.

The flow of the argument 

More-bick and Longmore LLJ seemed attracted 
to Males J’s analysis or some variation of it. 

“One possible view, it seems to me of this 
contract is that it is an agreement to sell as 
much of the goods as remain in existence at 
the date of payment and an authority to use 
the goods between the date of delivery and the 
date of payment” 
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Two co-ordinate obligations

“I would have thought it would be said that 
there are two co-ordinate obligations, one is to 
transfer title to an residue… and the other is to 
transfer physical possession with authority to 
consume and what the owner has to pay the 
stipulate price to cover both these obligations. 
If there is only one tonne left he has still got to 
pay for the full 100 tonnes because he is 
paying in part for the exercise of the right to 
consume” More-bick LJ 

‘Just look at the language’  

The CA (in particular Mcombe LJ) appeared at times 
sympathetic that in order to decide on whether the 
contract was a sale of goods contract or not, all that was 
necessary was to look at its language. Consideration of 
how much of the goods to be sold might exist at the 
time of payment was irrelvant: 

“If one looks at the moment the contract is signed, they 
are going to sell the goods, you are going to transfer 
title. He is selling his oil. He might put it in a storage 
tank on a dockside. I am just wondering whether these 
possibilities are something that the court can look at” 
McCombe LJ
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Conclusion on Res Cogitans in the CA 

It is impossible to say which way the appeal 
will go. 

Judgment is not going to be expedited. 

The case is almost bound to go to the Supreme 
Court. 

The CA did not appear particularly interested in 
Owners’ commercial dilemma or RMUK’s case

A final thought for discussion 

• Is English commercial law really providing a 
commercial solution here? 

My personal view is that it is not. Contractual
performance has been interrupted. Owners want to pay
someone for the bunkers they have used / benefited
from. Owners have been “enriched” at someone’s
expense but at whose expense and to what extent? It
seems to me the commercial answer is obvious. RMUK
ought to get 99% of the value of the bunkers on delivery
and OWB/ING ought to get only what they stood to gain
had the contractual scheme been performed as
expected, namely a 1% ‘turn’.
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Quadrant Chambers
10 Fleet Street
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OW Bunkers – a Defence 
Club’s perspective
Nicola Cox



West of England Members’ claims  

■ Claim Numbers & costs

■ London & overseas arbitrations and foreign 
proceedings

■ Reporting to the Class 2 Committee of the 
shipowners’ Board



Claims handling and FD&D support

■ Communication!
 Club-wide data of all OW Bunker-related incidents 
 OW Bunker “team” meetings including overseas offices 

(Skype)
 Defence Insurers’ Forum meeting (June 2015)

 WOE News items 

■ FD&D support 
 Advice, including early SGA 1979 advice for all Members
 Choice of solicitors & cost sharing with other Clubs

■ Bail
 Club LOU can be offered



Case examples

■ Defending arrests 

■ Aegean Marine Petroleum in Malaysia. This case is 

■ Bergen Bunkers ongoing. I believe we also have had a 
few value) arrests in the UAE.
relating to an



Ramifications of Res Cogitans

■ Duplicate claims

■ Cover under Club Rules
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THE CHAIRMAN 

 1 

 
 
 
The Hon Sir Bernard Eder 
International Judge, Singapore International Commercial Court 
Arbitrator, Essex Court Chambers, London 
 
 

 
 
 
 

Bernard Eder practised as a barrister for almost 35 years – between 1976 and 

2010 - specialising in commercial litigation and international arbitration 

covering a wide range of commercial disputes including shipping, international 

trade, insurance/reinsurance, banking, construction (including shipbuilding), 

commodities and energy law.  

 

In 1991, he was appointed Queen's Counsel and in 2011 a Justice of the High 

Court of England and Wales. He retired from the Bench on 1 April 2015. During 

his time as a High Court Judge, he sat mainly in the Commercial Court in 

London where he presided over a number of high-profile trials. On 7 May 2015, 

he was appointed an International Judge of the Singapore International 

Commercial Court. He has also now rejoined Essex Court Chambers as an 

arbitrator/mediator and expert on English law.  

 

He is currently the Senior Editor of the leading shipping textbook, Scrutton on 
Charterparties & Bills of Lading. A full CV appears at www.essexcourt.com. 
 

 
 
 
 

 



THE SPEAKERS 

ALAN VAN PRAAG - Partner, Eaton & Van Winkle (New York) 
 
Alan began his career with the Office of General Counsel, U.S. Department of the Navy. He 
has practised admiralty, international and domestic commercial law representing clients 
before all courts and tribunals. His practice has taken him to over 100 countries.  
 
He is admitted to practise before the Supreme Court of the United States and has argued 
appeals before the Second, Third, Fourth, Fifth, Ninth and Eleventh Circuit Courts of 
Appeals; he has also been an arbitrator in both AAA and SMA proceedings.  
 
Alan’s special appointments include, special advisor to: 

 The U.S. Secretary of State's Advisory Committee on Private International Law;  
 The U.S. Delegation to The Hague Convention Special Commission on International 

Jurisdiction and the Effects of Foreign Judgments in Civil and Commercial Matters; 
 U.S. Secretary of State's Study Group on Arbitration, Amended Rules of Procedure 

for the Panama Inter-America Arbitration Conventions;  
 International Conference on Proposed Hague Convention on International 

Jurisdiction and the Enforcement of Foreign Judgments; 
 The Committee on Civil Rules for the U.S. District Court for the Eastern District of 

New York; 
 The U.S. District Courts for the Eastern and Southern Districts of New York Joint 

Advisory Committee on Civil Rules.  
 
He is listed in "Who's Who in American Law," and has been voted repeatedly by his peers 
as a New York Super Lawyer; named, on several occasions, as one of the four hundred 
leading shipping and maritime lawyers in the world by Who's Who Legal and has been 
honoured by the appointment as a Titular Member of the Comité Maritime Internationale. 
 
His articles, published twice in Brooklyn Law School Law Review, were re-printed in other 
Law Reviews. He has authored articles published in: the ABA Litigation Journal; the 
International Journal of Shipping Law; Fraud Magazine; Les Nouvelles (the magazine  of 
the licensing industry); and by the London Shipping Law Centre.  
He has also contributed the Chapter on ‘Rule B Attachments’ to the book of Dr A 
Mandaraka-Sheppard on ‘Modern Maritime Law’ 3rd edition (2013). 
 
He has lectured on maritime law and private international law, and presented papers at 
commercial and government venues including the U.S. Capitol and various international 
fora.  
 
Alan is Chairman of the US MLA Sub-Committee serving as Liaison to the U.S. Department 
of State Concerning the Hague Convention for the International Enforcement of Money 
Judgments; Chairman, MLA Sub-committee on Bankruptcy; Chairman, MLA Sub-
Committee Liaising with the Comité Maritime Internationale; Chairman, MLA Committee 
relating to International  Organizations, Conventions and Standards.  
 
Memberships: MLA Practice and Procedure Committee; the Board of Directors of the MLA; 
the New York County Bar Association, International Chamber of Commerce and Comité 
Maritime Internationale. 
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Graham D. Harris 
Partner, London, UK 
T +44 20 7655 1214 
graham.harris@squirepb.com 

 

Practice Focus 
 Litigation 
 Energy & Natural Resources 
 Financial Services Litigation 
 Insurance 
 Insurance-Driven Litigation 
 International Dispute Resolution 
 Transportation, Shipping & Logistics 
 

Education 
 University of Oxford, M.A. 1981 
 

Admissions 
 England and Wales, 1981 

Listed in the 2015 edition of Chambers UK as a leading 
individual. 

Graham Harris’ practice focuses on maritime, international trade and 

insurance fields. He has extensive experience in international 
arbitration under many different regimes in London and regularly 
deals with international conflicts of law, worldwide asset attachment 
and enforcement. 

His experience in the shipping industry ranges from handling issues 
arising under charterparties and bills of lading to groundings, fires 
and cargo claims. He also advises on marine and non-marine 
insurance disputes, as well as ship sale and purchase, and building 
disputes. Graham has acted in many cases in the English courts, 
and has been heavily involved in leading cases in the United States 
and South Africa. He is a recognised expert in his field and a regular 
lecturer on maritime issues. 

Prior to joining Squire Patton Boggs, Graham led the shipping 
practice of a major international firm specializing in maritime, trade 
and finance law. 

He obtained a First Class Honours Degree in Jurisprudence from 
Oxford University and qualified as a Solicitor of the Senior Court in 
1981. 

Graham is a member of the International Bar Association, a 
supporting member of the London Maritime Arbitrators’ Association 

and sits on the Steering Committee of the London Shipping Law 
Centre. 

Graham is the author of the chapter on international maritime 
arbitration in International Commercial Arbitration Practice: 21st 
Century Perspectives, published by LexisNexis. 

 
 

 



                  

John A. Kimbell QC 

 

 Called: 1995                                                                                          

 Silk: 2015 

 Inner Temple  

"A very clever, tough and tactically shrewd advocate"   

“Absolutely brilliant, he is a very robust litigator. Wonderful with clients”.  

“Has the drive to deliver successful strategies." 

“A commanding presence and precise intellect when it comes to complex, multi-
jurisdictional matters" 

John Kimbell specialises in aviation and maritime law.  He represents a wide range of 

international clients in these two areas as well as in general commercial litigation and arbitration 

(in particular ICC, LCIA and LMAA arbitrations). Since 2001 he has been qualified to practice as 

a lawyer ('Rechtsanwalt') in Germany. He uses his knowledge of German law to provide a 

specialist service not only to German, Austrian and Swiss clients but more generally to clients 

from civil law countries. 

In the aviation field he has handled a wide range of disputes from aircraft financing and security 

disputes to fatal accidents (in the UK and abroad). John specialises in advising clients on 

jurisdictional, private international law and foreign law aspects to aviation disputes. He recently 

successfully represented Thomas Cook in the Court of Appeal and in the Supreme Court in Stott 

v Thomas Cook [2014] 2 Lloyd’s Rep 207 on the exclusivity of the Montreal Convention. In 

January 2014 he appeared in the Court of Appeal in Rogers v Hoyle [2014] 3 WLR 148 - a case 

concerning the admissibility of air accident reports in civil proceedings.  

His shipping work encompasses both 'wet' collision and other Admiralty Court matters and 'dry' 

bill of lading and charterparty disputes. He regularly appears in the Commercial and Admiralty 

Court as well as in maritime (LMAA) arbitrations in London and in Hamburg (GMAA).  He has 

http://www.quadrantchambers.com/index.asp


recently been involved in the first West-African piracy case to be litigated in the High Court 

(“CAPE BIRD”) and has advised and acted for Owners and Charterers in relation to claims and 

interpleader proceedings arising from the insolvency of OW Bunkers - Stena Bulk AB v Copley 

[2015] Lloyd’s Rep Plus 5. He is the joint editor (with Nigel Meeson QC) of Admiralty Jurisdiction 

& Practice (4th edition, 2011) Informa. 

John is fluent in German and accepts instructions in German. 

Directories 

John is recommended in the current editions of The Legal 500 and Chambers UK as a 'Leading 

Junior' in the fields of Shipping and Commodities, Aviation, and Travel. Comments in previous 

editions have included: 

 a 'top-flight lawyer who comes with the whole kit'; "Peers were quick to praise his 

'diligence, persuasiveness in court and excellent eye for detail'" ; 'he brings much 

added value to all of his instructions'; 'a very capable court performer' (Chambers 

UK 2014) 

 “Absolutely brilliant, he is a very robust litigator. Wonderful with clients, he will not 

get browbeaten when people bring in formidable barristers against him” 

(Chambers 2014) 

 "John Kimbell has a 'commanding presence and precise intellect when it comes 

to complex, multi-jurisdictional matters'; 'smooth and polished'; 'a very tenacious, 

forthright litigator'" (Chambers UK, 2011) 

 "'Bright and immensely likeable'; 'fights for his clients extraordinarily hard, yet 

remains a pleasure to have on the other side'; 'fantastically commercial and 

focused'" (Chambers UK, 2010) 

Practice areas 

Aviation & Travel 

Dry Shipping, Commodities & Transport 

International Arbitration 

Insurance and Reinsurance 

Shipbuilding, Energy and Natural Resources 

Wet Shipping 

 Academic - B.A. (Hons.) (Cantab); M.Phil (Cantab); BCL (Oxon) 

 Academic Prizes / Scholarships - Princess Royal Scholarship (Inner Temple) 



 Other qualifications - Rechtsanwalt (Hamburg, Germany) since 2001 -  quallified 

to practice as a lawyer in Germany. 

 Languages - German fluent. 

 Memberships - Combar; LMAA (supporting member); GMAA (German Maritime 

Arbitration Association); DVIS (German Association for International Sea Law); BGJA 

(British-German Jurists Association). 

Contact details: Quadrant Chambers,  Quadrant House, 10 Fleet Street, London,  EC4Y 

1AU 

 Tel. +44 20 7583 4444 

 

~~~~~~~~~ 

Nicola Cox 

 

Having graduated in law from Oxford University and practised as a barrister, Nicola joined the 
West of England in 1994. Within the Club, Nicola has worked predominantly within the claims 
department, handling claims for the Club’s London Greek, Indian and northern European 
membership, as well as being appointed as the Club’s internal auditor from 2000-2005.  

As a Deputy Director, Nicola manages the Club’s FD&D claims and reporting these to the 

Class 2 Committee of the Club’s main Board of Shipowners. Nicola’s current role also includes 
managing the Club’s relationship with its preferred legal suppliers and marketing the Club’s 

FD&D cover. 

Nicola is a member of the LMAA’s Supporting Members’ Liaison Committee and the London 

Shipping Law Centre’s Education & Events sub-committee and has contributed towards 
BIMCO’s infectious diseases charter party clause (published January 2015). 

 

West of England Insurance Services (Luxembourg) S.A. 
T: +44 (0) 207 716 6071 
E: Nicola.Cox@Westpandi.com 
http://www.westpandi.com/ 

mailto:Nicola.Cox@Westpandi.com
http://www.westpandi.com/
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