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Benefit Lost LESS Benefit Gained

= Repudiated Period
= Repudiated Contract Rate

= Available Market Rate
= Actual Earnings Rate

What to do if , or ?
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What to do if , or ?

Measure or Cap?
Measure says , whether

Cap says if , if

Subsequent Market
Is it only if available at date of breach?
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The Elena d’Amico (Robert Goff J.):
independent trading decision – market speculation for own a/c

NBmutuality

For Cap, entirely different analysis required:
• deemed failure properly to mitigate?
• remoteness?

Recent case-law: The Kildare (David Steel J.); The Wren (Blair J.);
The North Prince (David Steel J.); Star Reefers Pool v. JFC Group
(HHJ Chambers Q.C.); Rimpacific Navigation v. Daehan Shipbuilding
(Teare J.); Leave to appeal decision 1 Nov 2011 (Beatson J.)
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• No available market at date of breach – can’t re-fix the period.
• When later free to do so, is owners’ position different (re

balance of period) from that where market available at outset?

The Kildare (David Steel J.)

The Wren (Blair J.)
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Owners’ Damages for Repudiation by Charterers 

“Contract – Market”:  How Far Does It Go? 

Introduction 

1. Where owners terminate a period time charter1 for repudiation by the 

charterers, you will find it said that if there is an “available market”2 on which 

the owners could re-fix the vessel, the measure (or normal measure, or prima 

facie measure) of owners’ damages is the difference between the rate of hire that 

would have been payable under the repudiated charter and the rate of hire 

available in the market, applied to the unperformed balance of the period of the 

repudiated charter (which I shall refer to as the “repudiated period”)3.  That is 

the “contract – market measure” in this context. 

2. The purpose of my contribution this evening is to begin to consider how 

far the notion that owners’ damages should be so measured goes, with a focus 

on two issues on which case-law is starting to emerge, generated by disputes 

arising out of the catastrophic price collapses in shipping markets of Q4 2008.  

                                                 
1  I shall assume throughout a period time charter of a named vessel.  What I say would 

apply also to a consecutive voyage charter of a named vessel for a period, as in The Kildare infra. 

2  I do not on this occasion consider in any detail what this means.  A working definition 

might be that there is an available market where that which has been lost can be satisfactorily 

(even if not exactly) replaced, at a price fixed by a functioning system of supply and demand:  

see The Arpad [1934] P. 189, Charter v. Sullivan [1957] 2 Q.B. 117, Shearson Lehman Hutton v. 

Maclaine Watson (No.2) [1990] 1 Lloyd’s Rep. 441, Petrotrade v. Stinnes Handel [1995] 1 Lloyd’s 

Rep. 142. 

3  For completeness, I should add that, where this arises, such part of that lump sum as 

represents a loss of future cash flow when damages are awarded (as opposed to an accrued, 

past loss), should in principle be discounted to a net present value as of the date of award.  That 

part which represents accrued, past loss will ordinarily be inflated to a present value as of that 

date by a discretionary award of interest. 
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To do that will require analysis of the underlying basis of, or reasons for, that 

notion.  The two particular issues are these: 

(1) Measure or Cap?  

Is the contract – market measure truly a measure of loss, or only a cap 

limiting the owners’ recovery in damages if they fail to avail themselves 

of an available market and then earn less than the market was offering 

for a replacement period fixture?  In “Time Charters” (6th Edition), we 

expressed the position as follows, at para.4.37:  “If there is an available 

market, the owners’ position after the termination will generally be assessed by 

reference to that market:  the owners will recover no more (and possibly no 

less) than if they had promptly re-chartered in the market.”  (The cautious 

expression reflected the view that “the law on this issue cannot be regarded 

as settled”, para.4.43.) 

(2) Subsequent Market  

Does the contract – market measure only apply if there is an available 

market when the repudiated charter is terminated?  If there is no 

available market then to fix the repudiated period, that may not be so 

for very long thereafter.  If the owners (say) fix for a spot voyage or 

two, by the end of which market conditions have normalised, should 

“contract – market” kick in to measure4 their loss for the remainder of 

the repudiated period? 

3. I need to set the scene further by considering the underlying analysis.  I 

shall then take each of those two issues in turn. 

Underlying Analysis 

4. I start by identifying more precisely the function performed by the 

market rate in the contract – market measure. 

                                                 
4  or limit, depending on the view taken as regards “Market or Cap?” 
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5. If, in a given case, we calculate contract – market damages as (C – M) x P 

(where C is the repudiated charter rate, M is the market rate and P is the 

repudiated period), we do so (whether we are conscious of this or not) because:  

(C – M) x P = (C x P) – (M x P). 

6. The owners sue for damages because they will not earn (C x P).  That is 

what they have lost by reason of the repudiation, for which they wish to receive 

compensation5.  But they have gained freedom to employ the vessel afresh, as 

they are no longer bound to deploy her under the repudiated fixture.  The value 

of that gain or benefit must be brought into account as a credit against the lost 

charter earnings when assessing the proper compensation to award.  Thus, 

where damages are on the contract – market measure, (M x P) performs that 

valuation function.  The market rate, M, is used as the means (multiplied across 

the repudiated period) of assessing the value to the owners of no longer having 

the vessel committed to the repudiated charter. 

7. To ask whether, when or why, the contract – market measure should 

correctly apply is therefore to ask whether, when or why it is right to use the 

market rate, M, to assess that value. 

8. The “Market or Cap?” issue and the “Subsequent Market” issue are both 

instances of that question for particular cases where the owners have made a 

post-repudiation trading decision to fix something different from a replacement 

period time charter for the (balance of the) repudiated period, so that they do 

not in fact earn at the market rate, M, but at a different actual earnings rate, call 

                                                 
5  This is the point at which The Golden Victory [2007] UKHL 12, [2007] 2 AC 353 can come 

into play:  the repudiated period, P, is the period for which the owners prove, on the balance of 

probabilities, that the repudiated fixture would have run, had the charterers remained ready, 

willing and able to perform; that need not be until the earliest redelivery date set by the primary 

period clause in the charter; for example if, as in The Golden Victory itself, an early cancellation 

right would have accrued and been exercised, that will limit P. 
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it A, during that period.  When, if ever, should M be used to value the benefit 

accruing from the repudiation?  When, if ever, should A be used? 

9. In discussing those issues of principle, I shall assume that A, the vessel’s 

actual earning rate during the repudiated period, is itself the product of arms-

length market fixtures at market rates6.  I am not concerned here with cases 

where the owners somehow earn more or less than a current market rate for the 

type(s) of fixture they in fact perform, only with the impact, for the assessment 

of damages, of decisions to fix business, at the market rate for such business, 

that is not “like for like” (save as to price) with the repudiated fixture. 

10. Rules calling for damages to be assessed by reference to prices or values 

in an available market for goods or services of a relevant kind are of course not 

unique to time charters.  For sale of goods cases, they have been statutory since 

1893, the current provisions being sections 50(3) and 51(3) of the Sale of Goods 

Act 1979.  There, the Statute makes it clear that the rules are intended only to 

give effect to, not to supplant, first principles.  The measure of damages is “the 

estimated loss directly and naturally resulting, in the ordinary course of events, from 

the … breach of contract” (sections 50(2) and 51(2)).  That measure of damages is 

prima facie to be ascertained, if there is an available market, by “contract – 

market”, respectively “market – contract”.  The familiar formulae do not 

constitute or reflect some different or independent measure. 

11. It is unsurprising, then, that the familiar formulae were never solely 

creatures of contracts for the sale of goods (see, e.g., for a well-known common 

law instance, Jamal v. Moolla Dawood [1916] 1 AC 175 (sale of shares; buyers’ 

                                                 
6  So, e.g., for The Kildare infra I make no mention of the point that arose because for most 

of the repudiated period the vessel performed and was set to perform a pre-existing fixture. 
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default), or that Robert Goff J. should have regarded them as instructive for a 

time charter case:  The Elena d’Amico [1980] 1 Lloyd’s Rep. 75 (owners’ default)7. 

12. In The Elena d’Amico, a 3-year time charter came to end due to the 

owners’ breach in March 1973, c.15 months after delivery.  The charterers did 

not replace it, but sought damages for a loss of profits they could have made 

from the terminated charter calculated inter alia by reference to very high 

market rates that came to be seen in 1974.  The arbitrator, Christopher 

Staughton Q.C., limited the charterers to damages calculated by reference to the 

market rate for a replacement charter that could have been obtained at the time 

of the repudiation and his decision was upheld.  The arbitrator held that the 

charterers’ conduct was reasonable – they took, and acted upon, a reasonable 

view of the market.  However, he said “the result of the Charterers’ conduct seems 

to me unreasonable [a word which Robert Goff J. construed to mean “unacceptable”].  

On their judgment of the market it was not right to replace the Vessel.  But when that 

judgment is disproved by later events they seek to claim from the Owners the profits 

they would have made if they had judged differently …” (ibid, at 85 rhc).  Robert Goff 

J. said, at 87 rhc: 

“In considering the submission that these lost profits are recoverable from the 

owners as damages, in my judgment guidance is provided … by cases concerned 

with the sale of goods.  Taking … the case of non-delivery, where goods are not 

delivered on the due date, or the contract is repudiated, the buyer is placed in a 

situation where he has to decide whether or not to buy in and, if he is going to 

buy in, whether he should buy in immediately or wait for a time and buy in 

later.  The position in law appears to be that, generally speaking, if there is an 

available market for the goods in question at the time when they ought to have 

been delivered, then if the buyer decides not to buy in on that date, which he is 

                                                 
7  Indeed, a fully comprehensive analysis, or attempted synthesis, would probably require 

a detailed review of the sale of goods case-law that is beyond this paper (cf our comment in 

“Time Charters” at para.4.43).  There is a substantial article there for someone to write – or a 

detailed Case for the Supreme Court, perhaps, should the occasion arise. 
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fully entitled to do, he cannot visit the consequences of that decision upon the 

seller.  If he buys in later he may, of course, either buy in … at a higher price or 

at a lower price than the available market price at the date when they ought to 

have been delivered.  But if he has to buy at the higher price he cannot, generally 

speaking, claim the extra cost from the seller; and if he makes a saving then that 

saving is not, generally speaking, to be brought into account to reduce the 

damages which are recoverable from the seller.” 

13. Robert Goff J. asked why this should be so and answered that (i) “what 

is alleged to constitute mitigation in law can only have that effect if there is a causative 

link between the wrong in respect of which damages are claimed and the action or 

inaction of the plaintiff” (88 rhc), (ii) “… where … there is an available market and 

advantage is not taken of the available market then, generally speaking, the decision … 

not to take advantage of the available market is an independent decision, independent of 

the breach, made … on [the plaintiff’s] assessment of the market.  …  It takes place in 

the context of a pre-existing wrong but it does not, to use Viscount Haldane’s 

expression [in British Westinghouse [1912] AC 673 at 689], “arise out of the [broken] 

transaction”” (89 lhc) and (iii) “It does not matter … that his decision was a 

reasonable one, or was a sensible decision, taken with a view of reducing the impact 

upon him of the legal wrong committed by the [defendant].  The point is that his 

decision so to act is independent of the wrong.” (89 rhc). 

14. Thus the analysis is not that claimants are deprived of damages because 

they have acted unreasonably so as to increase their loss.  Further, there is built-

in mutuality:  if a claimant does not take advantage of an available market, and 

rates move against him, his recoverable damages are not increased; but if they 

move in his favour, his recoverable damages are not reduced.  Not replacing the 

contract in the market, where the claimant could have done so, is “his own 

business decision independent of the wrong; and the consequences of that decision are 

his” (ibid at 89 rhc); the failure by a claimant to take advantage of an available 

market “is (in the vernacular) down to him:  it is not a decision from which the 

[contract-breaker] can either suffer or profit” (Kaines v. Osterreichische [1993] 2 
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Lloyd’s Rep. 1, per Bingham LJ at 11 rhc), a “speculation … for his own account 

whichever way the market goes” (ibid, per Dillon LJ at 13 rhc). 

15. Toulson J., in Dampskibsselkabet “Norden” A/S v. Andre & Cie SA [2003] 

EWHC 84 (Comm), [2003] 1 Lloyd’s Rep. 287 at 292 rhc, derived from The Elena 

d’Amico “The broad principle … that where a contract is discharged by one party’s 

breach, and that party’s unperformed obligation is of a kind for which there exists an 

available market in which the innocent party could obtain a substitute contract, the 

innocent party’s loss will ordinarily be measured by the extent to which his financial 

position would be worse under the substitute contract than under the original contract” 

(para.41) and added that (para.42): 

“The rationale is that in such a situation that measure represents the loss which 

may fairly and reasonably be considered as arising naturally, i.e. according to 

the ordinary course of things, from the breach … .  It is fair and reasonable 

because it reflects the wrong for which the guilty party has been responsible and 

the resulting financial disadvantage to the innocent party at the time of the 

breach.  The guilty party has been responsible for depriving the innocent party of 

the benefit of performance under the original contract (and the innocent party is 

simultaneously released from his own unperformed obligations).  The 

availability of a substitute market enables a market valuation to be made of what 

the innocent party has lost, and a line thereby to be drawn under the 

transaction.”   

Measure or Cap? 

16. At a formal level, The Elena d’Amico decided only that the charterers’ 

recovery was limited to (M – C)8 x P, notwithstanding that the end result of 

their reasonable trading decisions was a greater “actual loss”.  Without doubt, 

however, the reasoning would have mandated the same damages award had 

the “actual loss” been smaller so that it was the guilty party (in that case, the 

owners) who had the financial interest in disputing the available market rule. 

                                                 
8  It was (M – C), rather than (C – M), because this was an owners’, or sellers-side, default. 
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17. That is explicit in the quotes in paragraphs 13 & 14 above, but it is also 

inherent in the concepts deployed.  The “mutuality” that lose or win the 

decision not to fix similar business when there was a choice to do so is for the 

innocent party’s account derived from the basic mutuality of English law 

concerning mitigation:  a reasonable step taken in mitigation of loss may or may 

not have the intended effect of reducing the loss; if it does, it limits the damages 

– damages are not awarded for loss avoided by steps taken in mitigation; but if 

it does not, and the loss ultimately suffered is increased, the damages award is 

correspondingly enlarged – because the claimant acted reasonably in an effort 

to reduce the adverse financial impact of the breach, the breach is still 

sufficiently the cause of the increased loss for all of it to sound in damages. 

18. It follows that where owners do not avail themselves of an available 

market in which the repudiated period could be re-fixed, concepts of mitigation 

and causation cannot be used to cap the owners’ damages when the choice 

turns out well without allowing owners to recover their full actual loss when 

the choice turns out badly.  Concepts of mitigation and causation offer a choice 

between measuring the loss in all cases as (C – M) x P and measuring it in all 

cases as (C – A) x P, i.e. irrespective of whether, on the facts as they turn out in 

any given case, A > M or A < M.  The doctrine of the independent trading 

decision, or market speculation, articulated in The Elena d’Amico and other 

cases, is the rationalisation of choosing the former because it is better to allow 

recovery of (C – M) x P even where it might be said to exceed the “actual loss” 

than to require the contract-breaker to pay more than (C – M) x P. 

19. Before moving on, it is important to note one further point.  We have 

seen that the role of the market rate, M, in the contract – market measure, when 

it is applied, is to value the benefit accruing from the termination, namely that 

the vessel is no longer committed to the repudiated charter.  More completely, 

therefore, Toulson J. should have said (cf paragraph 15 above) that the available 

market enables “a market valuation to be made of what the innocent party has [gained 

from the termination of the original transaction and therefore what, in net terms, he 
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has] lost, and a line thereby to be drawn under the transaction”.  Thus understood, I 

suggest, the innocent party in the available market case does suffer loss of (C – 

M) x P, and it is wrong, or at least it is over-simplistic and begs the question, to 

say, if he does not transact on the available market and in the event A > M, that 

he did not suffer that loss.  It is at least equally valid to say in that case that he 

suffered loss of (C – M) x P, but also made a profit or loss of (A – M) x P, so that 

the question arises whether the latter should be brought into account, a 

question the law will look to answer by reference to concepts of causation. 

20. My conclusions to this point, then, are that: 

(1) if the The Elena d’Amico represents an authoritative explanation 

of the approach of English law, then 

(a) the contract – market measure, where it applies, is a true 

measure of damages, not merely a limit or cap on recovery, and 

(b) as befits a true measure of damages, it (i) truly measures a 

loss suffered and (ii) excludes other items from the assessment 

because they do not affect the amount of that loss and are not 

themselves consequences of the breach; 

(2) if anyone would have the contract – market measure operate 

only as a cap, he can neither accept the analysis in The Elena d’Amico 

(because (1) will then follow) nor succeed merely by overturning the 

key view adopted by that analysis on the question of causation 

identified at the end of paragraph 19 above (because then, without 

more, (C – M) x P will be neither measure nor cap, but instead simply 

irrelevant, and (C – A) x P will instead be the measure, whether A > M 

or A < M); 

(3) for (C – M) x P to be a cap, then, a different analysis altogether 

would have to be found. 
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21. The analysis, if there is one, that would establish contract – market a 

cap on recoverable damages must, by definition, be a “one-sided” tool, not 

exhibiting the “mutuality” of ordinary rules of mitigation and causation.  I have 

identified only two candidates and, on reflection, neither seems compelling: 

(1) Firstly, might it be said that a failure to take advantage of an 

available market is always a failure properly to mitigate?  The difficulty 

with this approach is identifying the reason for adopting a special rule.  

Why, in this particular context, should there be a special notion of what 

is proper mitigation, different to the ordinary, simple rule that the 

innocent party is required to behave reasonably, which will include 

making reasonable choices where the breach presents him with choices 

to make?  It is not easy to identify a principled answer to that.  Indeed I 

suggest that the reasonable decision not to fix on the available market 

can only be regarded as not proper mitigation if it is not mitigation at 

all9.  But that is to say that it is an independent decision not caused by 

the breach and that will bring us back to the mutuality in The Elena 

d’Amico et al., i.e. to Measure and not to Cap. 

(2) Secondly, might recourse be had to the concept of remoteness 

of loss, as reconsidered by and following The Achilleas [2008] UKHL 48, 

[2009] 1 AC 61?  The rule that damages will not be awarded for remote 

losses is “one-sided” in the sense required for the contract – market to 

be a cap.  That is to say, the concept of remoteness of loss will never 

allow a claimant to recover more than it might be said he has “really 

lost”, but it may limit his recovery to less10.  I suggest, though, that it 

                                                 
9  For if it is by nature mitigation, the reasonableness of the decision and consequent 

action renders it proper mitigation, the consequences of which on first principles should be for 

the contract-breaker to bear, for better or worse. 

10  This is still true although, as case-law following The Achilleas has observed, the concept 

of remoteness is two-sided in a different sense, namely that as well as preventing a claimant 

from recovering for a loss suffered because it is remote, it may on occasion enable a claimant to 
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would be a bold tribunal or judge indeed who held that loss by way of 

the difference between the repudiated charter rate and the rate 

available on the market for re-fixing the repudiated period was remote, 

whether in the traditional “factual” sense of being a type of loss that the 

contract-breaker would not reasonably have contemplated, or in the 

post-Achilleas “legal” sense of being a type of loss that the parties would 

not have contemplated that the contract-breaker would be responsible 

for if it were suffered. 

22. Thus, whilst I am aware that there are those who would say that 

recovering (C – M) x P, when A > M, represents an unwarranted “windfall”, my 

own current view is that it is very difficult to deny such recovery unless the 

whole available market edifice is to be brought down, which would not lead us 

to contract – market being a cap, but to contract – actual being the measure 

(save only that if “actual” is less than it should be because the owners have 

behaved unreasonably, then in the normal way they cannot recover to the 

extent that they have so aggravated their loss).  That would be a very radical 

change. 

23. It is therefore probably no surprise that, as case-law of sorts begins to 

appear at first instance, it is all to one effect, namely that contract – market, in 

an available market case, is indeed the measure of recovery, not merely a cap 

limiting recovery.  Thus: 

(1) In The Kildare and The Wren, considered principally below as 

they concern the “Subsequent Market” issue, the judges (David Steel J. 

and Blair J. respectively) did not suggest that the available market rule, 

if applicable, only limited recoverable damages.  Whilst that point was 

not taken by the contract-breaker in either case, it would have been a 

                                                                                                                                               
recover from a particular defendant for a loss suffered that prima facie appears remote, because 

of the particular terms or circumstances of the contract in question. 
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short and complete answer to the respective owners’ claims to recover 

(C – M) x P although it exceeded (C – A) x P. 

(2) A few months after his judgment in The Kildare, David Steel J. 

decided The North Prince, Glory Wealth Shipping Pte Ltd v. North China 

Shipping Ltd [2010] EWHC 1692 (Comm), [2011] Lloyd’s Rep. Plus 19.  

The judgment is short but difficult; however it seems to confirm that in 

David Steel J.’s view, if there is an available market, contract – market is 

the measure of loss and not just a cap.  The Appendix to this paper 

provides a separate note on the judgment. 

(3) More recently, the point arose directly before His Honour Judge 

Chambers Q.C., sitting in the Commercial Court, in Star Reefers Pool Inc 

v. JFC Group Co Ltd [2011] EWHC 2204 (Comm).  The case concerned 36-

month time charters of three vessels, all repudiated by their charterers 

and therefore terminated by the owners in September 2010, when there 

was an available market on which the vessels could have been re-fixed 

for the repudiated periods.  Having terminated the charters, the owners 

traded the vessels on the spot market and earned more than the market 

rate for re-fixing the period.  The claims were against guarantors, who 

took no part in proceedings after losing a challenge to jurisdiction.  The 

owners appear to have put to the judge a reasonably developed 

argument in favour of Measure; but obviously there was no developed 

counter-argument.  The judge’s conclusion (at [189]) was that “where a 

party has not gone into [an available] market, he has in effect traded for his 

own account:  an account in which (for good or ill) the wrongdoer has no 

interest …”, citing Jamal v. Dawood and The Elena d’Amico supra.  That 

conclusion, he noted, was not affected by The Golden Victory, “because 

that case was concerned with a different component of those that are employed 

in the assessment …” (ibid).  The owners were therefore given judgment 

for (C – M) x P even though A > M. 
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(4) In another uncontested case against guarantors of repudiating 

charterers, Rimpacific Navigation Inc v. Daehan Shipbuilding Co Ltd [2011] 

EWHC 2618 (Comm), Teare J. rejected an argument suggested by the 

defendant guarantors when challenging jurisdiction that it should make 

a difference to the damages that the owners sold the vessels during the 

repudiated period.  His answer to the argument was, in substance, that 

contract – market is a true measure of loss:  “[Damages were] quantified 

… in an orthodox manner by assessing the rate at which the Claimants could 

have chartered out the vessels after the termination of the charterparties and 

crediting that against the charter rates which they had lost.  That crystallises 

the Claimants’ damages.  The fact that thereafter the Claimants sell the vessels 

is irrelevant to that calculation.  …”. 

(5) Finally, on 1 November 2011, Beatson J. refused permission to 

appeal against an arbitration award in which (C – M) x P had been 

awarded, where there was an available market when a time charter was 

terminated for repudiation by the charterers, the owners did not re-fix 

on that market, and A > M.  It seems the arbitrators expressed concerns 

about doing so, presumably because they felt they might be said to be 

awarding more than the owners’ “actual loss”.  Beatson J. regarded the 

correctness of the result as not open to serious doubt and not in conflict 

with The Golden Victory and the basic compensatory principle. 

24. It will be seen that none of these is a fully considered decision following 

proper argument on the point.  Unless and until such a decision comes along, 

and (preferably) goes at least to the Court of Appeal, it may be necessary to 

continue to regard the law as not settled.  But the very strong likelihood, as it 

seems to me at any rate, is that a definitive statement of the law, if and when it 

comes, will favour Measure over Cap. 

Subsequent Market 

25. In the classic, simple, case of a one-off sale of goods where, wrongfully, 

either delivery is not made by the seller, or delivery is refused by the buyer, on 
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the due date for performance, it is plainly sufficient, for the application of the 

“available market” rule if a replacement purchase or sale (as the case may be) 

could have been secured straight away.  But that is not necessary: 

(1) In Petrotrade v. Stinnes Handel [1995] 1 Lloyd’s Rep. 142 (f.o.b. 

sale of gasoline, buyer’s default), Colman, J., found that “the limited 

demand for this product … meant that it would take two weeks to sell all of it” 

and, more specifically, that whilst the contract had been for a single 

delivery of 10,000 m.t., “a reasonable trader whose object was to dispose of 

this parcel with reasonable expedition would have done so within about two 

weeks of [the default] by offering it to the German market in small cargo loads 

of 1000 to 3000 tonnes [but] would probably not have been able to resell the 

cargo in one parcel within so short a time and … would not have attempted to 

do so.” (152 rhc).  That was still sufficient to establish an available 

market and for the prima facie rule of section 50(3) of the Sale of Goods 

Act 1979 to be applied.  The price that could reasonably have been 

achieved by a series of part-sales spread over two weeks as described 

by the judge was the “market or current price” for that purpose. 

(2) Where a re-sale after a buyer’s default would have been a sale 

of the entire quantity and could have been achieved, but it would 

probably have taken several weeks before to arrange, there was still an 

available market, although of course the “market or current price” 

thereon would then be the net price realisable by such a later sale (The 

Azur Gas [2005] EWHC 2528 (Comm), [2006] 1 Lloyd’s Rep. 163). 

26. The “Subsequent Market” issue tests how far that flexibility goes.  It 

arose for the first time in The Kildare, Zodiac Maritime Agencies v. Fortescue Metals 

Group [2010] EWHC 903 (Comm), [2011] 2 Lloyd’s Rep. 360, a case concerning a 

5-year consecutive voyage charter of a dry bulk carrier.  The charterers, FMG, 

repudiated, and the owners, Zodiac, terminated the charter in early January 

2009, with over 4 years left to run.  Zodiac did not re-fix the repudiated period, 

but traded the vessel, at least initially, on the spot market.  David Steel J. held 
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that Zodiac could not have fixed the repudiated period in the immediate 

aftermath of the default, but it was common ground that they could have done 

so somewhat later (from when precisely was in issue, but does not matter for 

present purposes).  Zodiac argued that from when the vessel could have been 

re-fixed for the (then balance of the) repudiated period, damages should be 

fixed by reference to rates on that market, ignoring what Zodiac had chosen to 

do or might in the future choose to do differently11.  FMG argued that the 

“available market” rule either applied, or not, once only, at the time of default 

and that, if there had then been no market, a subsequent market was relevant 

only if it could be said that Zodiac could not reasonably fail to make use of it.  

David Steel J. agreed with FMG (at 368 rhc-369 lhc):- 

“64. … Zodiac submits … that, where a market emerges at some later date on 

which a term charter covering the residual balance of the period could be fixed, 

damages for that remaining period should be assessed on the same basis since 

any alternative employment would constitute independent speculation. 

65. The fact that a term market thereafter emerges for the (yet shorter) 

outstanding balance of the charter period does not in my judgment import with 

it the proposition that a decision not to take advantage of that market at that 

later stage becomes a business decision independent of the wrongful termination.  

The rationale is that acceptance of the market rate at the date of breach is deemed 

to constitute reasonable mitigation:  Norden v. Andre [2003] 1 Lloyd’s Rep. 

287.  [The judge here quoted from para.42 of Toulson, J.’s judgment, referred to 

in paragraph 15 above] 

66. By this mechanism subsequent market movements are removed from the 

equation.  It is simply a matter of chance when the vessel completes any spot 

voyages after the termination date.  Indeed they may overrun the emergence of 

an available market.  In short I see no basis for requiring the owner to go back 

                                                 
11  This necessarily asserted that the “available market” rule, if it applied at all, was a 

Measure, not just a Cap; but that was not challenged by FMG. 
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into the term market at the end of every spot voyage or for that matter to 

disregard short time charters in case the market for longer charters emerges in 

the meantime.” 

27. In The Kildare, as it happens, A > M, so it was in FMG’s interests (to the 

tune of c.US$20 million) to argue for a “once only” relevance of the “available 

market” rule.  As David Steel J.’s reasoning implicitly acknowledges, however, 

that cannot affect the answer to the issue of principle.  Thus, had Zodiac’s 

decision not to re-fix the (remainder of the) repudiated period, when the 

opportunity to do so arose, turned out badly for them, on David Steel J.’s 

reasoning FMG’s liability would have been enlarged by that decision12. 

28. That seems to me unsatisfactory.  If the available market rule is only a 

damages cap (see above), then the correct result was reached in The Kildare for 

that reason (although it was neither side’s case and is not, it seems, David Steel 

J’s own view either13), not because the rule is logically confined to the date of 

breach.  If the available market rule, where it operates, truly measures loss – 

which FMG accepted in The Kildare14 – then the rationale is not that “acceptance 

of the market rate at the date of breach is deemed to constitute reasonable mitigation” 

and, I respectfully suggest, the wrong result was reached. 

29. The essence of the rule, if it is a true measure of loss, is that the 

availability of a functioning market on which the innocent party can reasonably 

replicate what has been lost (save as to price) means that neither he nor the 

                                                 
12  unless, I suppose, Zodiac acted unreasonably in deciding not to fix the period, but that 

would require a finding that no reasonable owner could have taken the view that the trading 

pattern in fact adopted would turn out the better over the period 

13  see paragraph 23(2) above, and the Appendix below, for The North Prince 

14  It was agreed at trial that had there been an available market at or about the date when 

the subject charter was terminated, then Zodiac’s damages would have been (C – M) x P and the 

actual substitute trading of the vessel would have been irrelevant. 



 17 

guilty party15 can say that the wrongful repudiation caused the decision to fix 

dissimilar business.  It is not a rule requiring the owner to do anything (cp 

David Steel J. at [66]); it is a rule that if he freely chooses to fix dissimilar 

business, though he does so on a reasonable view that it will best minimise the 

impact of losing the repudiated charter, he is in truth speculating and since that 

should be for his own account if it turns out badly, so also if it turns out well. 

30. The “Subsequent Market” issue arose at all in The Kildare because of the 

absence of an available market at the date of breach.  The spot fixture Zodiac 

chose to take next16 could only be regarded as caused by FMG, and not an 

independent speculation for Zodiac’s account, because Zodiac had no choice 

but to fix dissimilar business.  Since they had no choice but to fix dissimilar 

business, the causal effect of FMG’s breach persisted and17 prevented a market 

valuation being made initially of what Zodiac had lost, and a line thereby being 

drawn under the transaction at that stage.  Thus it was FMG’s breach, not an 

independent trading decision of Zodiac’s, that threw the vessel once more upon 

the market at or about the end of that first post-termination fixture. 

31. The precise date on which the vessel was free to commence her second 

post-termination fixture may have had an element of uncertainty about it (cf 

David Steel J. at [66]); but that does not detract from the notion that FMG’s 

breach, given the inability promptly to re-fix the repudiated period, operated to 

place the vessel in the market then.  As it seems to me, there is no logical basis 

for drawing a distinction, as regards the “available market” rule, between 

Zodiac’s position at that point and its position at the date of breach. 

                                                 
15  Which of them might wish to do so will of course depend on how the innocent party’s 

decisions ultimately turn out. 

16  or any other business, ex hypothesi dissimilar to the repudiated charter, they might have 

chosen to take, so long as they acted reasonably 

17  to paraphrase Toulson J., quoted in paragraph 15 above 
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32. It is of course possible to envisage, in theory, circumstances in which, 

when the vessel is first in a position to take advantage of an available market for 

the then remainder of the repudiated period, so little of it remains that a fixture 

for that remainder is, in truth, too dissimilar to what was originally lost to be 

regarded as substantially comparable.  In such circumstances, there will never 

be an opportunity for the available market rule to apply; but, I suggest, that is 

not a reason for rejecting its application where it can, and then to the extent that 

it can, sensibly operate. 

33. An opportunity to steer away from The Kildare on this point arose 

before Blair J. this year in The Wren, Glory Wealth Shipping Pte Ltd v. Korea Line 

Corporation [2011] EWHC 1819 (Comm), [2011] 2 Lloyd’s Rep. 370.  A 36 month 

time charter, due to run until June 2011, was terminated for repudiation by the 

charterers in November 2008, giving a repudiated period of c.2½ years.  It was 

held by arbitrators that there was then no available market to fix that period, 

but that by June/July 2009 there was an available market to fix the remaining 

c.2 years thereof18.  The vessel in fact became free from initial post-breach spot 

trading in July 2009 and could have availed herself of that market, but did not 

do so.  The owners claimed, and the arbitrators awarded, (C – A) x P for the first 

part of the repudiated period, to July 2009, and (C – M) x P for the remaining c.2 

years. 

34. Blair J. allowed an appeal by the charterers and remitted the award for 

the arbitrators to assess and award instead (C – A) x P throughout.  He 

regarded The Elena d’Amico as setting out an authoritative analysis, but 

emphasised that it deals in terms (as indeed it does) only with the case where 

there is an available market at or about the date of breach.  He agreed with 

                                                 
18  Thus, the theoretical extreme case I posited at paragraph 32 above did not arise; indeed, 

I suggest that if there had been a market for 2-year period fixtures at the date of termination, the 

finding would have been that there was a relevant available market at the outset and Blair J. 

would have had no criticism of (C - M) x P for the 2½ years of the repudiated period, with M 

the 2-year market rate. 
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David Steel J.’s reasoning in The Kildare, criticised above, and added that in his 

view, applying the available market rule by reference to a subsequent market 

(when there is no market at the date of breach) “departs from the principle that 

damages recoverable by the injured party are such as will put him in the same financial 

position as if the contract had been performed” (per Blair J. at [30], 377 lhc). 

35. But, with respect, if The Elena d’Amico is the authoritative analysis, 

then19 the available market measure, when capable on the facts of application, 

truly measures the loss suffered by the innocent party.  Its application therefore 

does not depart from the basic principle of putting the injured party in the same 

position as if the contract had been performed. Or to put the point the other 

way round, if applying the available market rule by reference to a subsequent 

market would involve such a departure, that is not because it is being applied 

by reference to a subsequent market rather than by reference to a market 

available at the date of breach.  Blair J.’s additional answer therefore cannot 

stand, I suggest, unless The Elena d’Amico is to be rejected entirely for the same 

reason. 

36. For different commercial reasons in each case, neither The Kildare nor 

The Wren is heading for the Court of Appeal.  The “Subsequent Market” point 

plainly deserves attention there, whether the outcome would be to overrule 

both (as I respectfully suggest it should be) or to give us a better explanation of 

the results arrived at by David Steel J. and Blair J., if they are to be upheld as 

correct (which I have suggested would require a wholesale reconsideration of, 

and departure from, the reasoning in The Elena d’Amico). 

                                                 
19  as explained under “Market or Cap?” above 
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Andrew W Baker Q.C.20  

23.11.11 

                                                 
20  Parts of this paper are adapted from a Combar lecture given on 11 May 2010 jointly 

with Henry Byam-Cook, whose contribution I therefore gratefully acknowledge; likewise the 

helpful contribution of discussions with Julian Kenny on the subject and on The North Prince in 

particular.  All views expressed, and any errors made, are, however, entirely my own. 
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LSLC Seminar 23 November 2011 

Owners’ Damages for Repudiation by Charterers 

“Contract – Market”:  How Far Does It Go? 

Appendix – The North Prince (David Steel J.) 

[2010] EWHC 1692 (Comm), [2011] Lloyd’s Rep. Plus 19 

1. The vessel was under time charter from 16 November 2007 to “minimum 

27 June 2009”, a period of c.19 months.  On 5 January 2009, so with just over 6½ 

months to run, the owners (in fact disponent owners, themselves also time 

charterers) terminated because of repudiation by the charterers.  They claimed 

damages on the contract – market measure; the arbitrators found that there was 

an available market; the owners did not re-fix the repudiated period but chose 

to perform a series of different fixtures.  So far so simple. 

2. David Steel J. recorded at [8] that despite their finding of a “prevailing 

market”, the arbitrators “considered that “the correct method of calculating damages 

in a situation such as this where a charterer redelivers early is to deduct the actual 

earnings during the balance of the charter period from the net hire which would have 

been received”” (original, i.e. arbitrators’, emphasis).  On the face of things, 

therefore, the award gave rise squarely to (1) the question whether The Elena 

d’Amico applies at all to owners’ damages for repudiation by charterers and/or 

(2) the “Measure or Cap?” issue.  But neither side appears to have challenged 

the award on those points, perhaps because “the outcome [was] not … 

substantially different” (per David Steel J. at [16]), i.e. as compared to (C – M) x P. 

3. The point raised by the charterers was that, on a basis that it is obscure 

(it seems the arbitrators made no relevant finding, per David Steel J. at [13]), the 

owners redelivered the vessel under the head charter 22 days before the end of 
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the repudiated period.  The charterers asserted that this should be taken into 

account so as to reduce the owners’ damages. 

4. On the basis of their view (paragraph 2 above) that the vessel’s actual 

earnings during the repudiated period governed, the arbitrators awarded (C – 

A) x P, with P the entire repudiated period and A their best estimate of the 

vessel’s rate of earnings over that period.  (David Steel J. records at [9] that the 

arbitrators had some difficulty due to inadequate evidence in that regard; but it 

seems tolerably clear that they were indeed awarding (C – A) x P and rejecting 

(C – M) x P as inapplicable to claims by owners for repudiation by charterers.) 

5. As David Steel J. said, “Implicit in this [i.e. in the arbitrators’ calculation of 

damages at (C – A) across the entire repudiated period] is the rejection of the argument 

that allowance should be made for the early redelivery of the head charter.” 

6. Charterers’ point was that since the arbitrators had assessed damages by 

reference to what the vessel actually did, they were bound to take account of 

the early redelivery of the vessel to the head owners. 

7.  Firstly, charterers said it meant the owners had suffered no loss over the 

22-day period.  For that to work, it would have to be a Golden Victory argument 

that would require a finding that had the charterers remained ready, willing 

and able to perform the repudiated fixture, the owners would nonetheless have 

lost the use of the vessel the same 22 days early.  There was no such finding, so 

the appeal on that basis was rightly rejected by David Steel J. at [14]. 

8. In the alternative, charterers said either that the head charter hire saved 

during the 22-day period should be deducted from the claim or that in light of 

the early redelivery under the head charter, the loss over the final 22-day period 

should be the difference between the head charter and sub-charter hire.  In 

response to that, David Steel J. said at [13] that since the arbitrators made no 

finding about the basis upon which the head charter ended when it did, there 

was necessarily no finding “that the termination of the head charter was sufficiently 
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closely connected with the breach to require being brought into account:  Famosa 

Shipping Co Ltd v. Armada Bulk Carriers Ltd (The Fanis) [1994] 1 Lloyd’s Rep. 633”.  

I am not sure about that: 

(1) The award of (C – A) x P, having rejected (C – M) x P, assumes 

that, and is justified only if, (a) the owners in fact earned A, whereas 

they would have earned C, and (b) their cost of earning A was the same 

as would have been their cost of earning C.  Only then does (C – A) x P 

calculate that which the arbitrators said they were awarding (quoted in 

paragraph 2 above). 

(2) Indeed, I would say that to reject the market measure in favour 

of what the owners actually did with the vessel was to find (whether or 

not the arbitrators appreciated or intended this) that the breach caused 

the latter, which included the early redelivery to the head owners. 

9. As it seems to me, therefore, on the arbitrators’ approach of principle 

quoted in paragraph 2 above, the charterers’ second alternative argument was 

correct and “A” for the last 22 days should have been the saved head charter 

hire.  Yet the charterers’ appeal was dismissed. 

10. David Steel J. reasoned at [16] that charterers’ argument misunderstood 

“the reliance placed on “actual earnings” by the tribunal”, at [18] that the arbitrators 

had in fact “approached the issue in a conventional and appropriate manner [as per] 

The Elena d’Amico” and at [19] that the “only significance of the actual earnings of 

the vessel [had been] by way of reflection of the market:  … Time Charters, 6th Edition, 

para.4.41”.  With respect, it is very difficult to see how that can be right: 

(1) As quoted by the judge (paragraph 2 above, again), surely the 

arbitrators in fact rejected The Elena d’Amico because they regarded it as 

inapplicable to an owners claim for charterers’ default. 

(2) Although the judge recorded the result as having not been 

substantially different, it seems plain that “A” was not the same as “M” 
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and the arbitrators neither calculated damages by reference to “M” nor 

treated the vessel’s actual fixtures as reflective of M. 

(3) The reference to Time Charters seems inapposite.  Our comment 

cited by the judge is that “Where the owners take advantage of the available 

market, making a similar substitute fixture …, the proper measure of loss is 

likely to be the difference between what the owners would have earned under 

the charter and what they did in fact earn …  In such a situation, assuming no 

failure to mitigate, the ship’s actual earnings will reflect the relevant market.” 

(my emphasis, twice).  In The North Prince, the whole point was that the 

owners did not take advantage of the relevant market, but chose to 

make dissimilar fixtures instead. 

11. What then to make of this judgment?  Firstly, I suggest it is clear that in 

David Steel J.’s view, upon the finding of an available market at the date of 

breach, (C – M) x P was correctly awarded as damages, and the vessel’s actual 

earnings were irrelevant, except (if at all) as evidence from which to assess M, 

the market rate.  Secondly, the result is therefore better explained, in my view, 

thus: the arbitrators’ approach was quite wrong; however, accidentally, they 

were correct to treat the slightly early redelivery of the vessel under the head 

charter as irrelevant to the assessment of the owners’ damages.  Had either the 

owners or the charterers insisted, in principle the award should have been 

varied or remitted for damages to be calculated by reference to the prevailing 6-

month time charter rate at the time of termination of the repudiated fixture and 

not by reference to the arbitrators’ estimate of what the vessel actually earned 

during that period; however, neither party sought that, as the only challenge to 

the award was on the point raised by the charterers about the early redelivery 

under the head charter. 
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ASSESSMENT OF DAMAGES
Comparison between two positions

i )     The hypothetical position for owners.

ii) The actual position for owners.

• The actual position may need to be modified if owners have
not acted reasonably to “mitigate” their loss – the other side
of the comparison may have to be what the position for the
owners would have been if they had acted reasonably to
“mitigate” their losses.



ASSESSMENT OF DAMAGES

The “Mamola Challenger”

[2010] EWHC 2026 (Comm)
[2011] 1 Lloyd’s Rep 47



The “Mamola Challenger”

• Owners had incurred expenses in fitting out the vessel for
a charterparty.

• Charterers had repudiated the charterparty.



The “Mamola Challenger”

• At the time of the repudiation, the market rate of hire was
higher than the rate under the charterparty which had
been repudiated.

• Owners had not made any net loss as a result of the
repudiation.



The “Mamola Challenger”

Owners claimed damages on the basis of their
wasted expenditure.



The “Mamola Challenger”

Held if a party claims damages on the basis of wasted
expenditure:

the burden is on the party in repudiatory breach to show
that the contract which they repudiated would not have
been profitable.



The “Mamola Challenger”

However, if the party in repudiatory breach shows that the
other party has suffered no net loss, then there will be no
damages.



ASSESSMENT OF DAMAGES
Comparison between two positions

i )     The hypothetical position for owners.

ii) The actual position for owners.

• The actual position may need to be modified if owners have
not acted reasonably to “mitigate” their loss – the other side
of the comparison may have to be what the position for the
owners would have been if they had acted reasonably to
“mitigate” their losses.



The hypothetical position for owners if charterers had
fulfilled the charter

What the owners would have received:

• Hire for the charter period
• Place for redelivery at the end of the charter

(this is likely to be significant in the case of a trip time-
charter or a voyage charterparty)



The hypothetical position for owners if charterers had
fulfilled the charter

With regard to hire, strictly speaking we should consider net
earnings (hire less the expenses of earning it).

• In most cases, the expenses of earning the hire will be the same in this
hypothetical position and in the actual position, and so they may be
disregarded.

• In some cases the comparison between the hypothetical position and the
actual position must take account, for example, of savings which the
owners may have made by laying up the vessel.



The hypothetical position for owners if charterers had
fulfilled the charter

For this reason, I would suggest that if the claimant is a
disponent owner and has redelivered the vessel, or if owners
have sold the vessel, before the end of the period for which
damages are being calculated, this must be taken into
account.

• Contrast The North Prince [2010] EWHC 1692 (Comm), [2011] Lloyd’s
Rep Plus 19 (redelivery) and The Jin Man and Jin Pu [2011] EWHC
2618 (Comm), at [26] (sale by the owners).



The hypothetical position for owners if charterers had
fulfilled the charter

Two points of law which affect the consideration of what the
owners have lost

• Options

• Events between the date when owners “accept” the
repudiation and the date of assessment.



Events between the date of
“acceptance” of repudiation and
the date of assessment of damages.

The “Golden Victory”

[2007] UKHL 12



Options – the rule which has been
accepted

• Where a contract gave an option to the party who has
wrongfully repudiated to the contract, and the contract has
been terminated before the time for the exercise of the
option, the law will not enquire how the party would in fact
have exercised the option, but instead assumes that the
party would have exercised the option in the way which
reduces the damages to be awarded.



Options – the rule which has been
accepted

“any option which the charterer is given under the charter-
party, the exercise of which by the charterer would reduce
the profit which the shipowner could have earned must be
taken into account in accessing damages.”

Kaye Steam Navigation - v - Barnett
(1931) 41 Ll.L.Rep. 231 (Branson J)



Options – the rule which has been
accepted

• For example, where the charter period is “15 days more or
less in Charterers’ option” and Charterers have repudiated
the contract, the law assumes that Charterers would have
exercised the option for 15 days less.



Options

Durham Tees Valley Airport Ltd
-v- bmibaby Ltd

[2010] EWCA Civ 485
[2011] 1 Lloyd’s Rep. 68



bmibaby

• bmibaby had agreed (in exchange for subsidy payments)
to base two aircraft at the Airport and operate them
“exclusively” from the Airport from spring 2006 to end
April 2014.



bmibaby

• By November 2006 bmibaby had ceased operating from
the Airport and removed the aircraft.

• It was held that bmibaby had undertaken not merely to
base two aircraft at the Airport, but to use them.



bmibaby

• The High Court held that the undertaking to use the
aircraft was “uncertain” and could not be enforced, and so
the Airport was not entitled to substantial damages.



bmibaby

The Court of Appeal held that the Airport was entitled to
substantial damages, based on how bmibaby would
probably have operated the aircraft.



bmibaby – basis of the judgment

Distinguish between cases where there is a choice
between obligations, and cases where there is a single
obligation.



bmibaby – basis of the judgment

Where there is a choice between obligations, damages are
to be assessed on the basis of the obligation which is less
onerous for the defendant / less beneficial for the claimant.



bmibaby - basis of the judgment

“Where there is only a single obligation to be performed . .
an assessment of damages should not, as a matter of law,
be limited strictly to what was the minimum level of
performance permitted under the contract but should extend
to a calculation of how the contract would have been
performed at the relevant time had it not been repudiated.”

Lord Justice Patten, at [69]



bmibaby – basis of the judgment

However, this does not appear consistent with previous
authority.



bmibaby – basis of the judgment

In The “World Navigator” [1991] 2 Lloyd’s Rep 23 (CA),
there was (surely) a single obligation, to load a cargo, and it
was held that the Court should not ask how long the
defendant would probably have taken to load (nor, indeed,
look at how long the defendant had actually taken to load)
but must assume that the defendant would have taken the
whole of the laytime allowed.



The “World Navigator” (CA)

“the sellers were left, in effect, with the option of alternative
modes of performing their obligation.”

Parker LJ at 29



The “World Navigator” (CA)

“The authorities on this point . . . have been much
concerned with whether the defendant had an option of
how he would carry out the contract, . .
The application of the general rule is not dependent on
there being an option.”

Sir David Croom-Johnson at 35



Exceptions to the accepted rule

1. The Court should not assume that the defendant would
have “cut off his nose to spite his face”.



Exceptions to the accepted rule

2.  In some cases, one party has entrusted to the other
party’s discretion how to perform the contract.



Exception (2)

“Discretion” implies a choice which is restricted, in that it has
regard only for certain considerations.



Exception (2)

In Abrahams -v- Reiach [1922] 1 KB 477 a publisher had
agreed to publish a book, and then repudiated the contract,
refusing to publish the book at all.

The author was awarded substantial damages, based not
on the minimum possible publication, but on a “reasonable”
number of copies and price.



Exception (2)

It is submitted that in Abrahams it was understood that the
publisher would decide how the book was to be published
on the basis of his commercial judgment as to how to make
the most profit from the publication.



Exception (2)

It is submitted that in bmibaby the Airport had entrusted to
the commercial judgment of bmibaby how to operate the two
aircraft so as to make the most profit for bmibaby from their
operation.



Application of the exceptions

Exception (2) may apply to a charterparty with a “profit-
sharing” arrangement, where it is left to the charterers to
decide how to trade the vessel.



Application of the exceptions

Exception (1) may apply to a “trip” time charter.

• We should not assume the absolute minimum trip from
X to Y, which would be a trip in ballast, with no time taken
to load or discharge any cargo.



Application of the exceptions

Rather, Owners’ damages may be based on an “average”
trip from X to Y.

• For the idea of an “average” trip, compare the average
freight for a cargo from Rio de Janeiro to Liverpool,
Thomas -v- Clarke (1818) 2 Stark. 450



ASSESSMENT OF DAMAGES
The other side of the comparison – the actual position
for owners

• Earnings

• Position of the vessel at the end of the substitute fixture

EARLY REDELIVERY



ASSESSMENT OF DAMAGES
The other side of the comparison – the actual
position for owners

With regard to earnings, there is a point of law

• English law (normally) applies a “cut-off” and does not
take into account the owners’ actual earnings from the
vessel in respect of dates after the date up to which the
owners are entitled to damages, that is, the date when
the charterers under the original charterparty would have
been entitled to redeliver the vessel.



ASSESSMENT OF DAMAGES
The other side of the comparison – the actual position
for owners

However, the value of the vessel’s  position at the end of the
substitute fixture has to be assessed in terms of the vessel’s
potential earnings after the end of the substitute fixture.



ASSESSMENT OF DAMAGES
The other side of the comparison – the actual position
for owners

Position of the vessel at the end of the substitute
fixture

• or benefit for the owners which results and which
is similar to the position of the vessel.



ASSESSMENT OF DAMAGES
The other side of the comparison – the actual position
for owners

The ‘Elbrus’

[2009] EWHC 3394 (Comm)
[2010] 2 Lloyd’s Rep. 315



The “Elbrus”

• Charterparty at rate of $10,800 per day, would have
ended about 13 May 2005.

• Charterers wrongfully repudiated the charterparty on 4
April 2005.

• Vessel began earning again under next fixture at rate
of $18,100 per day on 6 May 2005.

So, Owners might only have to bring into account
earnings of $18,100 per day for seven days.



The “Elbrus”

• Next fixture had already been arranged prior to 4
April 2005.

• Next fixture required the vessel to be “freshly
drydocked”.

• Between 4 April 2005 and 6 May 2005 Owners
drydocked the vessel.



The “Elbrus”

As it seems, the arbitrators did not take into account the
question whether if Charterers had not wrongfully
redelivered early, Owners would have missed the cancelling
date for the next fixture, and so might have lost the next
fixture altogether.



The “Elbrus”

However, the arbitrators looked at the
hypothetical  and actual earnings of the vessel
not just to 13 May, but to a date in June or July,
and on this basis the owners had not suffered
any loss.



The “Elbrus”

We may explain this decision by saying that in this case
drydocking the vessel was not something that the owners
might do as and when they chose; rather, drydocking was
something they had to do in order to start earning the good
rate of hire under the next fixture.



The “Elbrus”

Drydocking the vessel was something which the
owners did reasonably by way of mitigation, but
then it was appropriate to take into account the
(later) earnings towards which owners’ mitigation
was directed



The “Elbrus”

In the High Court Mr Justice Teare said, in effect, that he
would not have viewed the facts of the case in the same
way but what the arbitrators had done was a legitimate way
of viewing the facts.



ASSESSMENT OF DAMAGES
The other side of the comparison – “mitigation”

• In principle, this side of the comparison can include wasted
expenses of reasonable attempts at mitigation which did not
work out.

• For example, the shipowner (acting reasonably) keeps the
vessel manned and ready to sail, but in fact does not find
any employment for her.



ASSESSMENT OF DAMAGES
The other side of the comparison – “mitigation”

• It is said that the law does not impose very stringent
requirements upon an “injured” party

• However, the law will expect shipowners to make the same
efforts to re-fix a vessel as they would make to fix a vessel in
the ordinary course of their business.



ASSESSMENT OF DAMAGES
The other side of the comparison – “mitigation”

• What is expected is that a party should act
reasonably in the light of things as they appeared at
the time, and the assessment of what it was
reasonable to do should not be made with the
benefit of hindsight.



ASSESSMENT OF DAMAGES
The other side of the comparison – “mitigation”

• In most respects, the law treats the efforts of
shipowners to re-fix as “one-off’s” and asks only
whether they did what was reasonable at the time.



ASSESSMENT OF DAMAGES
The other side of the comparison – “mitigation”

However, in one respect the law imposes a rule.

If there was an “available market” in which the shipowner
could re-fix for a period approximately the same as the
remainder of the repudiated charter, then the law will treat this
as the appropriate mitigation, and will not ask whether the
shipowner acted reasonably in not re-fixing for approximately
this period.
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Introduction 

1 The accepted measure of damages for the early termination of a time charter resulting 

from a repudiation (whether by the owners or the charterers) is the difference between 

the charter rate and the market rate prevailing at the time of termination for the 

remaining charter period: The Elena D’Amico [1980] 1 Lloyd’s Rep. 75 (Robert Goff, 

J.).  Normally, the market rate adopted is that prevailing after the expiry of a 

reasonable period following the termination “to enable the necessary arrangements 

for the substitute sale or purchase [or charter] to be made”:  The Golden Victory 

[2007] 2 A.C. 353, 382, para 34 (per Lord Scott). 

2 Whether that accepted view of the law is correct or not is considered by two of the 

other speakers tonight.  What I have been asked to consider is the effect (if any) of 

hedging transactions entered into by the innocent party on the quantum of its 

recoverable loss. 

The Recoverability of Hedging Losses Generally 

3 There is no reported case of dealing with the recoverability of hedging losses – or, 

indeed, the effect of hedging gains – resulting from the termination of a charter for 

repudiatory breach.  Most of the authorities involve sale of goods/commodities 

disputes, though there are a couple of shipping cases as well.   

Addax v. Arcadia Petroleum Ltd. 

4 Addax v. Arcadia Petroleum Ltd. [2000] 1 Lloyd’s Rep. 493 (Morison J) is usually the 

starting point for any review of the law on the recoverability of hedging losses.  In 

that case, the claimant seller (Addax) claimed damages for the defendant buyer’s late 

lifting of a cargo of crude oil.  The price payable by the buyer was a “dated Brent” 

price based on the market price prevailing on the five days following loading.  The 

difference between the dated Brent price for the cargo if it had been lifted on the 

contractual date and its actual price based on the non-contractual later lifting was 

US$962,206.  Addax had, however, protected itself by hedging its position (using, 

inter alia, a “contract for difference”), with the result that its actual loss had been 

reduced to US$816,550.85; and Addax elected to limit its claim to that lower figure.  

The defendant argued that Addax would have suffered no loss if it had entered into a 
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back-to-back agreement with the supplier of the crude and that Addax’s losses were 

all caused by the cost of the contracts of difference it had chosen to conclude. 

5 Morison J held that Addax was entitled to the normal measure of damages (i.e. the 

price it would have received if the cargo had been loaded on the contractual date 

minus the actual price received), namely, US$962,206; and, if Addax had not limited 

its claim, it would have recovered that figure.  However, given that it had limited its 

claim to US$816,550.85, judgment was entered in that sum. 

6 Morison J then stated (obiter) that if he were wrong about that, then there was no 

sensible or commercial reason why Addax should not be awarded its costs of hedging 

because “the sale and purchase of crude oil is part of a well-established trading 

pattern” and: 

“It was, I think, wholly foreseeable that if the claimants took a position which 

was otherwise than back-to-back with their contract with the defendants, they 

would cover their position with one of a multitude of hedging transactions 

available. While the contract instrument used may well vary from trade to 

trade (or possibly trader to trader), the defendants must have foreseen the 

need for the claimants to get cover.  The consequential damages provision 

was, I think, to cover those damages which would fall within the second limb 

of Hadley v. Baxendale, (1854) 9 Exch. 341. The hedging costs were part and 

parcel of the claimants’ position with their suppliers, NPCC.” 

7 Addax has therefore been interpreted to hold (albeit only obiter) that hedging losses 

and expenses are recoverable provided they are (i) caused by the breach and 

(ii) satisfy the Hadley v. Baxendale test for remoteness. 

The MSC Amsterdam 

8 Trafigura Beheer BV v Mediterranean Shipping Co SA (“The MSC Amsterdam”) 

[2007] 1 CLC 594 involved a different contractual and factual background.  Instead of 

being a claim by one trader against another trader in the same industry for breach of a 

sale contract, The MSC Amsterdam involved a claim by bill of lading holder 

(Trafigura, a metals trader) against MSC, the carrier/operator of a container liner 

service.  Trafigura’s claim was for non-delivery/conversion of 18 containers of copper 

cathodes, which had been trapped in Shanghai Customs as a result of a (failed) 

international conspiracy to steal them.   



 

3 
 

9 In accordance with its standard practice to “cover” all its open trades, Trafigura had 

hedged its exposure to movements in the market price of copper.  Upon purchasing 

and pricing in the copper, Trafigura had hedged its position by selling forward an 

equivalent quantity of copper on the London Metals Exchange.  As a result of the 

continued non-delivery of the copper, Trafigura had continued to “roll over” those 

hedges in order to ensure that, when the copper was finally delivered, any loss (or 

gain) on the physical copper would be cancelled out by an equal and opposite gain (or 

loss) on the hedge.  Save for additional transactional costs of the rollovers, that system 

worked, but only if the cargo was ultimately going to be delivered to Trafigura. 

10 However, potential non-delivery in the future created a problem, because the 

movement in the price of the hedge, when “closed out”, would not be offset by an 

equal and opposite movement in the price of the physical cargo, as Trafigura would 

not have the physical cargo to sell.  One of the ways in which Trafigura quantified its 

damages was to claim (i) the value of the cargo on the date of non-

delivery/conversion plus (ii) the loss on the hedge on that cargo (as the market price 

of the physical cargo had risen substantially).  MSC argued that Trafigura could not 

recover those hedging losses because they were too remote, not being within the 

reasonable contemplation of a reasonable carrier of containers such as MSC. 

11 At first instance, Aikens J accepted Trafigura’ evidence that hedging was common 

practice amongst metal traders, but pointed out that “the extent to which shipowners 

may be aware generally of the extent and practice of hedging by metal traders who 

ship cargo in containers on board container carriers is a different matter” (¶33).  He 

therefore heard expert evidence as to the degree and quality of knowledge that a 

shipowner operating a container liner service (such as MSC) would reasonably have 

as to the hedging activities of its shippers/receivers.  He concluded that such a 

shipowner would not have had such losses within its contemplation at the time of 

contracting so as to satisfy the Hadley v. Baxendale test for remoteness: 

“125  . . .  It is clear that MSC did not have any actual knowledge of the 

circumstances of the contract between Trafigura and HMC. I am satisfied that 

although a shipowner in the container trade will know that containers it has 

agreed to carry on board its ship may well contain metals such as copper, the 

shipowner will not know the details on which the metal is being bought and 

sold.  I am also satisfied that the shipowner will not know of the mechanism by 

which the shipper or the consignee of a metal cargo carried in containers 
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might wish to safeguard against increased loss as a result of either delayed 

delivery or misdelivery against fraudulent bills of lading.  There is no 

evidence on which I could conclude that a shipowner such as MSC would 

reasonably foresee that if there was misdelivery of a cargo of copper in 

containers, then, as between shipper and consignee: (i) the contract would be 

‘unpriced’; (ii) the parties might agree to keep the contract ‘open’ and 

‘unpriced’ whilst the fate of the goods remained uncertain; or (iii) the shipper 

would hedge against possible fluctuations in the price of the copper by rolling 

over forward sales on the LME futures market, with the consequent possibility 

of ‘spread’ costs and ultimate hedging losses. 

126  . . . The ‘hedging’ losses, whether the ‘spread’ costs or any ultimate 

hedging loss, are, in my view, to be characterised as ‘consequential’ losses in 

the sense used in TIGA, as explained in IBL Ltd v Coussens and the Kuwait 

Airways case.  On the evidence of the experts, none of those losses was 

reasonably foreseeable to MSC as shipowner in this case. Therefore none are 

recoverable as consequential losses. . . .”  

12 It is instructive that, in the above passages, Aikens J took the view that not only must 

the hedging loss itself be foreseeable, but the precise hedging “mechanism” and, 

indeed, the sequence of events leading to the ultimate loss should also be foreseeable.  

That latter view is certainly inconsistent with the views of Morison J in Addax (quoted 

in paragraph 6 above) and the general principle that it is not necessary for the 

breaching party to foresee “the precise nature of the loss” nor “the precise 

concatenation of circumstances which brought it about.”  See, The Rio Claro [1987] 2 

Lloyd’s Rep 173, 175 (Staughton J).  The correctness of Aikens J’s more restrictive 

view must therefore be questionable.  But query whether it might now have some 

support from the “assumption of responsibility” concept introduced by The Achilleas 

[2009] 1 AC 61 (HL).   

13 Aikens J’s decision on this hedging point was not part of the appeal to the Court of 

Appeal. 

The Narmada Spirit 

14 Glencore Energy UK Ltd v Transworld Oil Ltd  (“The Narmada Spirit”) [2010] 1 

C.L.C. 284 was another sale of goods case.  Glencore claimed damages for non-

delivery of a quantity of Nigerian “Ukpokiti” crude resulting from the defendant 

seller’s repudiatory breach.  The difference between the value the crude would have 

had if delivered and the contract price was US$11,112,626.  However, like Addax in 

Addax v. Arcadia Petroleum Ltd., Glencore had taken out a hedge against market 
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fluctuations when entering into the purchase contract.  On the day it accepted the 

seller’s repudiatory breach, Glencore also closed out the hedges it had previously 

opened.  If the gains Glencore had made upon closing out those hedges was brought 

into account, Glencore’s “loss” would be reduced to US$8,665,496.   

15 The question for the Commercial Court was: was Glencore required to bring its 

hedging gains into account when quantifying its loss?  Glencore argued that the 

hedges were “independent transactions entered into by Glencore prior to 

Transworld's repudiatory breach in order to cover its exposure to the price risk 

created by the discrepancy between its sale and its purchase contracts. They are res 

inter alios acta.  . . .  The hedges, like an insurance policy, should be ignored.”  See, 

The Narmada Spirit at ¶77.   

16 Blair J. rejected Glencore’s argument and awarded it only US$8,665,496.  He held 

that the hedging had been an essential part of Glencore’s business and the gains 

generated by the closing of its hedges were the result of Glencore’s reasonable 

mitigation (at para 78), stating: 

“78  . . .  it is, in my view, plain on the evidence in this case that, having 

accepted Transworld's breach as bringing the contract to an end, Glencore 

not only did but was required to mitigate its loss by closing out its hedges. To 

have allowed them to run on would have been to speculate in the movement of 

the price of oil, which Glencore has asserted is no part of its business for 

present purposes. By doing so, in the words of its own expert, it established its 

loss. I agree with Transworld that the position as regards the hedges is not res 

inter alios acta , nor is it equivalent to insurance. Hedging is on the evidence 

an integral part of the business by which Glencore entered into this contract 

for the purchase of oil, and since the closing out on early termination 

established a lower loss than would otherwise have been incurred, that has to 

be taken into account when determining recoverable loss. To put it another 

way, if the seller had duly performed the contract Glencore would have closed 

out its hedges at the then current prices, and there is no reason to put it in a 

better position in the case of non-performance. ” 

17 Curiously, Addax is not referred to in Blair J’s judgment; and report does not record 

whether it was cited to him, though it would be surprising if it had not been.  There is 

an obvious a conflict between Morison J’s (strictly speaking, obiter) view in Addax, 

that Addax was not required to bring its hedging gains into account and Blair J’s 

ruling (as a matter of ratio) that Glencore did have to bring such gains into account.   
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18 It is also questionable whether Blair J’s characterisation of those hedging gains as the 

fruits of reasonable mitigation is accurate given that the hedges were taken out long 

before any breach by the sellers.   

19 It is certainly arguable that, just as the proceeds from an insurance policy or the 

receipt of an early pension as a result of a tortious injury (Cleaver v. Parry [1970] AC 

1) are not required to be brought into account when quantifying loss, there is no 

reason to require a prudent trader to bring the fruits of its hedge taken out to “insure” 

against market movements into account.   

20 However, it is submitted that Blair J’s decision in The Narmada Spirit is correct.  If 

the market practice is such that hedging is foreseeable by both parties, it must be 

foreseeable to them that those hedges may not only cause additional losses, but may 

also result in gains.  Foreseeable hedging is either res inter alios acta or it is not.  A 

claimant in Glencore’s position cannot have it both ways: it cannot be allowed to 

saddle the defendant with losses arising from its foreseeable hedging, but then insist 

that such hedging is res inter alios acta when it happens to result in a gain.   

21 This could be seen as the obverse of the principle explained by Robert Goff J in The 

Elena D’Amico [1980] 1 Lloyd’s Rep. at 87, col. 2, that a buyer (or owner, charterer, 

etc.) who chooses not to take advantage of an available market at the time of breach 

can neither “claim the extra cost from the seller” (or charterer, owner, etc.) nor be 

required to bring into account any saving that he might make by so doing.  The 

benefits and burdens should go together.  Either both are brought into account or 

neither. 

Choil Trading SA v Sahara Energy Resources Ltd. 

22 In breach of contract, the seller in Choil Trading SA v Sahara Energy Resources Ltd. 

[2010] EWHC 374 (Comm) delivered contaminated naphtha to the buyer, Choil.  As a 

result, Choil lost its sub-sale and it took some time for it to find an alternative buyer.  

During that period, the market price of naphtha rose, with the result that Choil 

received over US$ 1.5 million more on the alternative on-sale than it would have 

received from its original on-sale.  The sellers therefore argued that Choil had suffered 

no loss. 
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23 However, when Choil lost its original buyer, it was left with a long open position on 

naphtha, contrary to the general practice of traders such as Choil and the requirements 

of its bank.  Choil therefore started hedging its position by making forward sales of 

Brent crude to cover its open long position on naphtha and it was subsequently forced 

to roll some of those positions over.  Choil realised a loss of almost US$ 2.3 million 

when it closed out those forward positions after it sold and priced out the 

contaminated cargo.    

24 Christopher Clarke J held that Choil was entitled to recover those hedging losses “as 

representing losses attributable to a reasonable attempt at mitigation” (¶161).  

Following Addax, he also held that the recovery of such hedging losses was not 

precluded by an exemption clause in the sale contract excluding the seller’s liability 

for “consequential, indirect or special losses or special damages of any kind” because 

Choil’s hedging had been (at ¶164): 

“part and parcel of the claimant's dealings in respect of the cargo 

unexpectedly left on its hands. Further in the trade in which both parties 

operated hedging was an every day occurrence. Anyone in Choil's position 

would have been expected to hedge . . .  It did not require any special 

knowledge to realise that hedging was what Choil was likely to do. It was 

regarded as a normal and necessary part of the trade.” 

25 Choil was therefore awarded its hedging losses, though it, of course, had to give credit 

for its gain on the physical product.   
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The Rowan 

26 The voyage charterers in The Rowan [2011] 2 Lloyd’s Rep. 331 lost their contract to 

sell vacuum gas oil (VGO) to Shell when, in breach of charter, the owners’ lost 

Shell’s approval for the vessel.  The owners argued that the charterers breached their 

“duty to mitigate” by failing to hedge their long VGO position when they learnt of the 

potential difficulties with the vessel.  Pointing out that “the obligation to mitigate is 

not a heavy one” (citing Lord Macmillan in Banco de Portugal v Waterlow & Sons 

Ltd [1932] AC 452), HHJ Mackie QC rejected that argument.  He accepted the 

evidence of the charterers’ expert that the only hedging mechanism available – “the 

crack spread” – was an indirect hedge which did not always correlate with the price, 

making it “speculative from a trader’s point of view and an inappropriate hedge”. 

27 Given that “the obligation to mitigate is not a heavy one”, the decision in The Rowan 

on this point is not at all surprising and, indeed, correct.  However, the same result 

will not invariably follow.  Participants in a trade where hedging is the norm (e.g. oil, 

metals, etc.) will be expected to hedge to protect their position following breach, as 

Choil did Choil v. Sahara. 

The Recoverability of Hedging Losses resulting from Charterers’ Repudiation 

28 As explained above, there is no reported decision on the treatment of hedging losses – 

or gains – resulting from a charterer’s repudiation of a time or voyage charter.  There 

is therefore no direct guidance available on whether or to what extent hedging by the 

innocent owner will be relevant to quantifying its loss.  

29 The authorities discussed above do, however, show that causation and remoteness are 

the key issues.  In particular, the crucial question will be whether it was in the 

reasonable contemplation of the charterer at the time of contracting that the owner 

was not unlikely to hedge its position in the futures market.  That is a factual question 

to be determined on all the evidence.  The answer will depend on expert evidence as 

to the practice of owners in the particular trade; the information (if any) 

communicated by the owner to the charterer before contracting; the sophistication and 

knowledge to be expected from the particular charterer; and all other relevant 

circumstances. 
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30 To take an example, suppose an owner under a long term COA decides to hedge its 

exposure to increases in market freight rates by entering into forward contracts.  

Would such hedging be within the reasonable contemplation of the charterer under the 

COA so as to make losses under those forward contracts recoverable in the event of 

the charterer’s repudiation of the COA? 

31 Chirag Karia of Quadrant Chambers acted for the MSC in The MSC Amsterdam and 

the claimant buyers in Choil Trading SA v Sahara Energy Resources Ltd.  
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The “Non” Legal Opinion 

 

 

AVAILABLE MARKET 

 

Spot versus Period 

 

What makes a market? 
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Source: Clarksons 
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The “Non” Legal Opinion 

 

 Argument For An Available Market 

 
Charterers would always do a deal if the price was high 

enough 

 

Owners would always do a deal if the price 

was low enough 
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The “Non” Legal Opinion 

  

 Argument For No Available Market 

 
 Charterers are not interested for strategic and trading 

reasons apart from freight or Period rates too high 
generating a high risk against short term gains 

 

   Owners are not interested since period rates too low 
compared to spot and tying up for a period would lose 

the spot market 
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The “Non” Legal Opinion 

Source: Clarksons 
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The “Non” Legal Opinion 

Capesize TC 
Activity 

1 year 2 years 3-4 years 5-9 years 10+ years 

May 2008 4 2 3 2 2 

Jun 2008 6  1 7 2 

Jul 2008  1 1 3 1 

Aug 2008 1 2  2 1 

Sep 2008 8 1  2 3 

Oct 2008 5 1 1   

Nov 2008 2     

Dec 2008 4     

Jan 2009 7 1    

Feb 2009 5 2    

Mar 2009 1     

Apr 2009      
 

Source: Drewry 
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The “Non” Legal Opinion 

 

   Fixtures   12 -24mths 
 

   Fixtures  10 yrs + 

 

        Is there an available market for 5-7 yrs? 
 

Maybe but probably not 
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The “Non” Legal Opinion 

SALE AND PURCHASE 

(Accept for very specialist tonnage) 
 

WILLING BUYER 

NOT SO WILLING SELLER 
 

Is there an available market? 
 

Almost always 
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The “Non” Legal Opinion 

PROBLEM FOR CALCULATION OF DAMAGES 

 
 

NO REPORTED FIXTURES 

BENCHMARK SERIES BASED ON BROKERS 
SUBJECTIVE VIEWS  

AND  
LAST DONE 
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Source: Clarksons 
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The “Non” Legal Opinion 

PROBLEM FOR CALCULATION OF DAMAGES 

 

NO AVAILABLE MARKET =  
LOSS BASED ON SPOT TRADING IN 

MITIGATION 

 
CLAIMANTS ACCOUNTS PRODUCED IN 

SUPPORT OF ACTUAL TRADING REQUIRE 
A RIGOROUS AND OFTEN COSTLY 

SCRUTINY 
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The “Non” Legal Opinion 

PROBLEM FOR CALCULATION OF DAMAGES 

 

NO COMPARABLE ROUTE 

 
WHAT TO COMPARE 
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The “Non” Legal Opinion 

PROBLEM FOR CALCULATION OF DAMAGES 

 

NEW EMERGING TRADES NOT COVERED BY 
BALTIC INDICES OR OTHER BENCHMARK 

ROUTES 

EG: Indian Coal Imports 

       Indonesia Coal Exports 

 
WHAT TO COMPARE 
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Source: Clarksons 
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Source: Clarksons 
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FORECASTING LOSSES 

 

Do paper markets hold the key? 

 

 Is the forward curve the best indicator? 

The “Non-Legal” Opinion  
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The “Non-Legal” Opinion  
Baltic Forward Assessments 
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The “Non” Legal Opinion 

ACTUAL LOSS OR OPPORTUNISTIC LOSS 
 

If an operator has no vessels then if a COA is repudiated and he 
is not long of physical tonnage then repudiation does not 

leave him exposed to the spot market. 
 

His loss is often claimed based on the hypothetical loss of profit 
which he could have made by spot chartering in vessels or 

subletting the contract cargoes.  
 

The operator has suffered no expense and no actual losses. 
 

Would it not be better to compute the damages based on the 
profit he anticipated at the outset before the market actually 

collapsed? 
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Should an operator be treated as an owner? 
 

If an owner suffers repudiation of a TC or a  
COA he is faced with the need to find employment for 
his ship(s) on the spot market and is likely to suffer an 

actual loss, even bankruptcy since he is left with 
expensive vessels and the need to service bank debt. 

 

Vessel often acquired against the TC and purchase only 
making sense with the charter. 

The “Non” Legal Opinion 
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The “Non” Legal Opinion 

Should an operator be treated as an owner? 
 

If an operator has no vessels but has fixed long term 
tonnage on TC and a subcharter or COA is repudiated, 
then his position is as a disponent owner.  He is faced 

with having to find alternative employment for the 
vessel on the spot market and although not faced with 

bank debt is faced with servicing the charter hire on the 
vessel which might not be back to back.  The losses 
suffered on his chartered in tonnage could be high 

enough to lead to bankruptcy or administration.    
 

     In this instance the operator has suffered actual loss to 
be mitigated in a similar way as an owner. 
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The “Non” Legal Opinion 

NETTING OFF 
 

If an operator has no vessels  
He enters into a physical contract and  

At the same time concludes a paper transaction buying 
freight forward  

If there is a repudiation of the contract because the market 
has fallen he has no physical exposure since he has no 

vessels but he does have the paper contract which will be 
much higher than the market thus causing him substantial 

paper losses 
 

His paper loss will be similar to his loss if he were an owner 
forced to trade his vessel on the spot market – should this 

be taken into account? 
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 “Jean can you just...” 

 

 “Jean you will find this very interesting”  

 

 “Jean it definitely won’t go as far as a 
hearing” 

The Opening Gambit 

The “Non” Legal Opinion 
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“Can you just...” 
 

= 
 

HUGE WORKLOAD 

The “Non” Legal Opinion 
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“You will find this very interesting” 
 

= 
 

TOTALLY IMPOSSIBLE 

The “Non” Legal Opinion 
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“It won’t go as far as a hearing” 
 

= 
 

NEVER SETTLES USUALLY 
OVERRUNS 

The “Non” Legal Opinion 
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SecondWind Shipping Ltd 

SecondWind Shipping Ltd 

Artillery House 

35 Artillery Lane 

London 

E1 7LP 

 

Tel: 020 7377 6477  Fax: 020 7247 0440 

Email:  JeanRichards@secondwindltd.co.uk 
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CURRICULA VITAE



THE CHAIRMAN

The Honourable Mr Justice Eder

Bernard Eder was previously a barrister at Essex Court Chambers specialising in

commercial litigation including shipping. He was called to the Bar in 1975 and

became a QC in 1990. He was appointed a High Court Judge in January 2011 and

now sits as one of the Judges in the Commercial Court in the new Rolls Building,

Fetter Lane. He is also the Senior Editor of the most recent 125th Anniversary

Edition of Scrutton on Charterparties.

~~~~~~~~

THE PANELLISTS

ANDREW BAKER QC - 20 ESSEX STREET

Andrew Baker's principal areas of practice are shipping, international sale of goods,
commodities, insurance and re-insurance, conflicts of laws, arbitration and
international banking/derivatives.

Andrew appears in the High Court, Court of Appeal and the Supreme Court, and
before legal and commercial arbitrators. He has accepted appointment as arbitrator
since 1995, is a member of the SIAC Panel, the SCMA Panel of Arbitrators and the
KLRCA Panel of Aribtrators and is a CEDR Accredited Mediator. He is also
registered as a practitioner with rights of audience before the DIFC Courts.

He has been in practice since 1989 and took silk in 2006.

Specialisations:
 Shipping
 International sale of goods
 Commodities



 Insurance and re-insurance
 Conflicts of laws
 International banking/derivatives
 Arbitration and Mediation

Principal Cases:
Arbitration
Banking/Derivatives
Commercial Law
Commodities / Sale of Goods
Insurance & Re-insurance
Shipping

Education and Career:

Merton College, Oxford: BA (Maths) 1986,MA 1990

The City University, London: PGDipLaw 1987

Inn's of Court School of Law: Bar Finals 1988

Hardwicke, Wolfson & Kennedy Scholar of Lincoln's Inn

Pupillage 1988-1989: 1 Essex Court & 3 Essex Court (now 20 Essex Street)
In practice at 3 Essex Court/20 Essex Street since 1989.

Publications:

Series Editor since July 2009 of the Lloyd's Shipping Law Library.

Co-author, with Terence Coghlin, Julian Kenny and John Kimball, of "Time Charters"
6th Edition (Informa, 2008).

Appointments and Society Memberships:
 Queen's Counsel 2006
 CEDR Accredited Mediator 2008
 Member of the Admiralty & Commercial Court Users Committee
 Member of COMBAR
 Supporting Member of the London Maritime Arbitrators' Association
 Member of the Panel of Arbitrators of the Singapore International Arbitration

Centre
 Member, and Member of the Panel of Arbitrators, of the Singapore Chamber

of Maritime Arbitration



 Member of the Panel of Aribtrators of the Kuala Lumpur Regional Centre for
Arbitration

 Registered as a practitioner with rights of audience before the DIFC Courts
2011

Lectures and Teaching:

During pupillage Andrew was a tutor in the Law of International Trade at the Inns of
Court School of Law

Recent Cases
 PT Thiess Contractors Indonesia v PT Kaltim Prima Coal
 Britannia Bulk plc (“Brit Bulk”) v Pioneer Navigation Ltd (“Pioneer”) & Bulk

Trading S.A. (“Bulk Trading”)
 Casso di Risparmio della Repubblica di San Marino ("CRSM") v Barclays

Bank Plc (Commercial Court 2008 Folio 757, [2011] EWHC 484 (Comm))
 Springwell Navigation Corporation v JP Morgan Chase Bank (A Body

Corporate) (Formerly Chase Manhattan Bank)
 E.N.E. Kos 1 Limited v Petroleo Brasileiro S.A. (The "KOS") [2010]

~~~~~~~~~
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ROBERT GAY

Robert Gay is a Legal Director with Hill Dickinson LLP. He combines the highest academic
expertise in shipping and marine/energy insurance law with practical experience in handling and
advising on dry shipping and insurance disputes.

He has taught as a Visiting Lecturer in Law at University College London.  He is a Supporting
Member of the LMAA and a member of the Education and Events Committee of the London
Shipping Law Centre.

His publications include:

 Shelltime 4 and ShellLNGTime, a detailed (115 pages) commentary published by
Intertanko in November 2010.

 “Damages in Addition to Demurrage” Lloyd’s Maritime and Commercial Law Quarterly,
2004.

 A survey of salvage law (with Rhys Clift) in the Tulane Law Review 2005.

 “Dangerous Cargo and ‘Legally Dangerous’ Cargo” in DR Thomas (ed) The Evolving Law
and Practice of Voyage Charterparties, 2009.

 “Safe port undertakings: named ports, agreed areas, and avoiding obvious dangers” in
Lloyd’s Maritime and Commercial Law Quarterly, 2010.

 “Unsafe berth obligations, repairs to a berth, and exceptions to laytime” (casenote on
The Vine), Lloyd’s Maritime and Commercial Law Quarterly, 2011.

 “’Tbook approved’ and its Consequences”, (casenote on The Rowan) in Lloyd’s Maritime
and Commercial Law Quarterly, November 2011

.
Robert is an acknowledged expert on BIMCO’s Supplytime form.  His paper “Problems and
Pitfalls of Supplytime 89” (which is available on HD’s website) has been widely cited, including in
arbitrations.  He designed and continues to organise BIMCO’s courses on Supplytime, and
speaks at these courses on:-

 early termination for cause
 war cancellation
 frustration
 knock-for-knock
 exclusion of consequential damages
 insurance, wreck removal and pollution

Robert is also an expert on tanker charterparties, especially time charters, but also issues
including laytime and demurrage.  He is a member of the Documentary Committee of Intertanko,
which is responsible for keeping Intertanko’s recommended clauses under review and drafting
fresh clauses as required.

Robert’s work in marine and energy insurance has mostly been for the assured.  However, he
assisted with the drafting of the International Hull Clauses for the London Market, and has
advised P&I insurers on policy wordings.  He has also given expert evidence on English marine
insurance law for the Multi-Member Court of First Instance in Piraeus.
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Other areas where Robert has detailed practical experience include:-

 FFA’s

 Shipbuilding contracts

 MOA’s for purchase/sale of ships

 Contracts for the hire of jack-up rigs, drillships, etc.

 Construction contracts, including offshore construction

He has considerable experience with English proceedings dealing with issues as to foreign law
or relating to proceedings elsewhere in the world.  He has an interest in English law with regard
to anti-suit injunctions and the effect of the EU Jurisdiction Regulation and he is particularly
interested in the possibility of recovering damages for breach of an arbitration agreement.



Chirag’s reported cases include: 

The Qatar Star [2011] 1 Lloyd’s Rep. 350 (effect of standard anti-technicality clause; whether recklessness amounting 

to “intention”; effect of negligent wrongful deductions from hire). 

The Sylvia [2010] 2 Lloyd’s Rep. 81 (law of remoteness of damages in contract after The Achilleas (HL)). 

The Socol 3 [2010] 2 Lloyd’s Rep. 221 (whether NPYE 93 on-deck cargo indemnity covers losses caused by owners’ 

negligence and ship’s unseaworthiness; limits to Adamastos verbal manipulation of Hague-Visby Rules incorporated 

into time charter). 

Choil Trading SA v Sahara Energy Resources Ltd [2010] EWHC 374 (Comm) (quantification of damages for sale of 

contaminated goods; recoverability of hedging losses; construction of exemption and time bar clauses). 

Norscot Rig Management PVT Ltd v. Essar Oilfields Services Ltd [2010] 2 Lloyd’s Rep. 209 (whether, following 

Fiona Trust v. Privalov (HL), arbitration clause in a later contract applies retroactively to disputes arising under a sepa-

rate earlier contract). 

Africa Express Line Limited v. Socofi S.A. [2010] 2 Lloyd’s Rep. 181 (successful challenge to jurisdiction under Art. 

23 of the EU Judgments Regulation; exclusive jurisdiction clause not incorporated by general incorporation of 3rd par-

ty contract terms). 

Ploskie Ratownictwo Okretowe v. Rallo Vito & C. SNC [2010] 1 Lloyd’s Rep. 384 (successfully retained English ju-

risdiction under Article 23 of the EU Judgments Regulation; exclusive jurisdiction clause incorporated by general in-

corporation of standard industry terms). 

Belco Trading Co v. Kordo [2008] EWCA Civ 205 (CA) (whether after-the-event insurance adequate security for se-

curity for costs order). 

The Krysia and Europa [2008] 2 Lloyd’s Rep. 570 (Adm. Ct.) (propeller fouling caused by dangerous fendering; 

contributory negligence) 

The Krysia and Europa (No. 2) [2008] 2 Lloyd’s Rep. 707 (Adm. Ct.) (costs of successful claimant in collision action 

not to be reduced by finding of proportionate fault). 

MSC Co v OMG International Ltd [2008] EWHC 2150 (Comm) (freezing injunction and international co-operation 

against transnational fraud). 

Trafigura Beheer BV v Mediterranean Shipping Co SA (“The MSC Amsterdam”) [2007] 2 Lloyd’s Rep. 622 (CA) 

(applicability of limitation clause to misdelivery/conversion). 

Trafigura Beheer BV v Mediterranean Shipping Co SA (“The MSC Amsterdam”) [2007] 1 CLC 594 (Com.Ct.) 

(recoverability of metal trader’s hedging losses from container line). 

 

Chirag Karia 

chirag.karia@quadrantchambers.com 

Chirag has a broad commercial, shipping, insurance and arbi-

tration practice. He appears regularly in the Commercial and 

Admiralty Courts and in commercial arbitrations and occa-

sionally in the Chancery Division. His cases range from char-

terparty, ship sale, bill of lading and international sale of 

goods disputes to partnership, complex conflicts of laws and 

oil and gas matters. Chirag is also a qualified attorney admit-

ted to practice before all the Federal and State Courts in Cali-

fornia, where he practiced as a commercial litigator for 10 

years prior to returning to the Bar.  

Quadrant House                        

10 Fleet Street                      

London EC4Y 1AU 

Tel: (020) 7583 4444 

 



The Rays [2005] 2 Lloyd’s Rep. 479 (legal status of P&I Club letter of undertaking; requirements for effective pay-

ment; relationship of arbitral awards arising from common facts in concurrent references). 

Haugland Tankers v. RMK Marine [2005] 1 Lloyd’s Rep 573 (Com. Ct.) (whether payment of commitment fee a 

condition precedent to valid exercise of option to purchase newbuilding; whether time of the essence). 

The Easy Rider [2004] 2 Lloyd’s Rep. 626 (Com. Ct.) (use of “privileged” reasons to challenge unreasoned award 

for serious irregularity; improper use of section 68 of the Arbitration Act 1996 to challenge conclusions of law). 

Ali Reza Delta v. United Arab Shipping [2003] 2 Lloyd’s Rep 450 (CA) (measure of damages for destruction of 

property where no market in country of loss). 

Ali Reza Delta v. United Arab Shipping (No. 2) [2004] 1 WLR 168 (CA) (CPR Part 36 indemnity costs on appeal; 

effectiveness of concession on “uplift” interest). 

Vessel SA v. CP Ships (UK) Ltd [2004] EWHC 3305 (QB) (Admiralty Court’s jurisdiction to grant a limitation de-

cree under the 1976 Limitation Convention in the absence of proceedings within the jurisdiction). 

Middle East Tankers v. ADCL [2002] 2 Lloyd’s Rep. 643 (application of Art. 17 of Lugano Convention (same as 

Art. 23 of Regulation (EC) 44/2001).  



 
 

Jean Richards BSc, FICS 
CEO, SecondWind Shipping 

Limited 
 
 
 
 
 
 
Jean Richards has been providing advisory services for banks and investors 
with problem shipping loans for more than 20 years. Formerly joint owner 
and Director of Fairwind Shipping Jean left to form Quantum in 2004.  Her 
work out experience ranges from due diligence and restructuring to 
repossession and full commercial management and de-facto owning services.   
She has recently formed SecondWind Shipping Limited to become an 
investment/de-facto Ownership solution for banks seeking a temporary and 
even a long term owning alternative. 
 
Her broad commercial experience has covered dry bulk, containers, gas, 
passenger, tankers and combination carriers. Her owning experience coupled 
with analytic, financial and strategic skills have assisted clients with new 
project development, privatisation initiatives as well as the restructuring of 
problem loans and litigation.   
 

Director Quantum Shipping Services Ltd 
Director Cambridge Academy of Transport 

Liveryman of Worshipful Company of Shipwrights 
Fellow of Institute of Chartered Shipbrokers 

Non-Executive Chairman Datatrac Ltd 
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