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Part A

Sean O’Sullivan QC

Tricky offshore and newbuild issues – the lawyer’s perspective
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Tricky offshore and newbuild
issues – the lawyer’s 
perspective

Sean O’Sullivan QC

Delay – and remedies

Shipbuilding contracts will often provide for rights 

such as termination to accrue if delivery delayed.

Under most contracts, liquidated damages become 

payable after (say) 30 days of delay

Most contracts will allow for termination if delay 

reaches a certain point.

Often different cancellation rights for different types 

of delay.  E.g. 

 Delay to delivery of 210 days (excluding 

permissible delay)

 Permissible delay of 125 days
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Delay – different types

Classification very important because not all delays treated 

in the same way. 

Zhoushan Jinhaiwan v Golden Exquisite Inc. [2015] 1 

Lloyd’s Rep. 283 identified three types of delay:

 Ordinary shipyard delay.

 Permissible delay (e.g. force majeure events).

 “Excluded” delay (e.g. variation by buyer, other Buyer 

delays).

Last category is the most controversial one

Delay – Prevention Principle?

What if contract does not provide for 
“excluded” category of delay?

Shipyards relying upon “Prevention Principle”

 Started life as rule concerning liquidated 
damages (in construction cases)

 If contractor “prevented” from completing 
on time by employer, then employer cannot 
claim liquidated damages

 E.g. Multiplex Construction v Honeywell
[2007] EWHC 447 (TCC).
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Delay – Prevention Principle?

Suggested that, because often link between 
accrual of LDs and right to terminate for 
excessive delay, this “Prevention Principle” 
applies to rights of cancellation.  

Query whether that is right:

 Difference between saying can’t have LDs 
and must prove loss and saying contractual 
right to terminate lost.

 But assumed to be correct analysis in 
Adyard Abu Dhabi SD Marine Services
[2011] EWHC 848 (Comm).

 Not raised in Zhoushan.

Delays – Prevention Principle?

Been somewhat abused by shipyards in delay: e.g. 
trifling allegations about delays made against Buyer’s 
site team and then argued that right to terminate lost.  

Solution is to ensure that the contract contains well 
drafted provisions for extensions of time.

 Counterintuitively, should make express provision 
for extensions if delays caused by it and its site 
team.

 Require notice to be given at the time of any claim 
to extension, failing which can’t raise later.
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Termination by Buyer for delay

Contractual right (subject to permissible delay 
etc.)

Common law right?

 Used to be thought only in most extreme 
cases: e.g. renunciation by stopping work/ 
selling to someone else.

 But Stocznia Gdynia SA v Gearbulk
Holdings Ltd. [2009] EWCA Civ 75 
suggested that missing contractual 
deadline might be repudiation (breach of 
condition).

 Bit surprising?

Termination by Buyer: which is better?

Advantage of terminating at common law is 
that may be able to claim damages for loss of 
bargain, rather than just refund.

Attractive for Buyer if market has risen or lots 
of wasted expenditure.  

But:

 Will you still be able to claim under refund 
guarantee?

 Are claims for damages excluded in any 
event?  
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Termination by Shipyard

Right to terminate if Buyer refuses to pay instalment or 
take delivery. Disputes about “deliverability” common 
when market falls/ finance difficult.  

Contractual right to terminate, with provision for resale 
and then accounting process.

Refusal to take delivery probably also renunciation so 
Shipyard can terminate at common law.

Does that mean that Shipyard can keep both instalments 
and ship?  No total failure of consideration: Hyundai 
Heavy Industries Co. Ltd. v Papdopoulos [1980] 1 WLR 
1129

High risk for Buyer.

Warranty claims after delivery

Shipyard undertakes to remedy defects 
due to defective material or bad 
workmanship provided the defects are 
notified within 12 months from delivery.

Protection for Shipyard, not Buyer.  
E.g.:

 Notice requirement and time limit.  
12 months.

 Limit on what can be claimed.  
Usually just cost of remedying.
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Warranty provision: complete code?

Bigger disputes concern whether 
Buyer limited to making claim under 
warranty:

 The “Seta Maru” [2000] 1 Lloyd’s 
Rep. 367 held represented a 
”complete code” for liability.

 Neon Shipping v. Foreign 
Economic [2016] EWHC 399 
(Comm)

 The “Star Polaris” [2016] EWHC 
2491 (Comm).

Tricky offshore and newbuild
issues – the lawyer’s 
perspective

Sean O’Sullivan QC
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SHIP CONSTRUCTION PROJECTS – THE SHIP FINANCE LAWYER’S 
PERSPECTIVE

PRESENTATION TO THE LSLC – 27 FEBRUARY 2017

 Watson Farley & Williams 2016

Pre-delivery finance: risks for the Buyer’s lender

1. Relies on ‘security’ in form of assignments of executory contracts (building
contracts and refund guarantees) cf post-delivery loan secured by ship
mortgage.

2. Since 2008: tightening of bank credit; losses realised on pre-2008 financings;
and widely-held view that pre-delivery financing inherently much more risky
than ‘traditional’ post-delivery secured lending.

3. Buyers’ lenders now reluctant to give foreign builders guarantees (‘advance
payment bonds’) of pre-delivery instalments (e.g. Wuhan Guoyu v Emporiki
Bank [2013] EWCA Civ 1679).

4. Fewer long-term time charters available for Buyers to offer to lenders as
further ‘assigned’ security.

5. Far Eastern builders have turned increasingly to their own lenders to fund pre-
delivery construction milestones, so now common for only 20-30% of contract
price to be paid pre-delivery, that Buyer usually funds.

Introduction: the new economic climate

Slide 2
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 Watson Farley & Williams 2016

Pre-delivery finance: risks for the Buyer’s lender
The Buyer’s lender’s primary security: the refund guarantee

1. Lender’s perspective: secures refund of financed pre-delivery instalments, but if ship
can be delivered, mortgage will be registered to secure repayment of loan over 5-7
years (or longer if loan restructured).

2. Buyer’s perspective: if ship’s market price falls, Buyer may, by cancelling building
contract for delay (incl. rejecting ship tendered before becoming deliverable), replace
an overpriced (and or unemployable) ship with a full refund + interest @ 5-6% p.a.

3. Scope for amendments: by the time Buyer seeks pre-delivery finance, typically the
form of RG has been appended to the building contract and RG issued for pre-steel
cutting instalment(s). So scope for Buyer’s lender’s amendments may be limited.
However, early in projects builders’ lenders usually flexible and pleased to know their
customer has finance.

4. Key drafting points for Buyers’ lenders:

• Assignability: is there any restriction on assignment in the RG?

Slide 3
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Pre-delivery finance: risks for the Buyer’s lender
The Buyer’s lender’s primary security: the RG (cont.)

4. Key drafting points for Buyers’ lenders (cont.):

• Expiry date: is there a sufficient cushion beyond the ultimate ‘drop dead date’?
Otherwise, does building contract entitle Buyer to cancel if Builder fails to procure
an RG extension? Or will any arbitration defer the expiry date? Or revive the
expired RG? (“The Hansa Murcia” [2013] 1 Lloyd’s Rep. 273).

• Anti-discharge clause: inserted to avoid refund guarantor’s discharge by material
variation (rule in Holme v Brunskill (1877-8) LR 3 Q.B.D. 495). For example:

“Our obligations under this guarantee shall not be affected or prejudiced by any dispute between you as the Buyer
and the Seller under the Shipbuilding Contract or by the Seller’s delay in the construction and/or delivery of the Vessel
due to whatever cause or by any variation or extension of their terms thereof or by any security or other indemnity
now or hereafter held by you in respect therefore, or by any time or indulgence granted by you or any other person in
connection therewith, or by any invalidity or unenforceability of the terms thereof, or by any act, omission, fact or
circumstances whatsoever, which could or might, but for the foregoing, diminish in any way our obligations under
this guarantee.”

(Spliethoff's Bevrachtingskantoor BV v Bank of China Ltd [2015] EWHC 999 (Comm)).

Slide 4
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 Watson Farley & Williams 2016

Pre-delivery finance: risks for the Buyer’s lender
The Buyer’s lender’s primary security: the RG (cont.)

4. Key drafting points for Buyers’ lenders (cont.): 

• NB Is anti-discharge clause necessary in the case of ‘demand’ RGs?: recent cases 
clarify that usual RG wording entitling the Builder to postpone refund if Buyer’s 
cancellation disputed and referred to arbitration within a fixed period will not
convert the RG into a secondary or ‘see to it’ guarantee, e.g. RG wording in Meritz
Fire & Marine Insurance Co. v Jan de Nul [2011] 1 All ER (Comm) 1049):  

“Notwithstanding the provisions hereinabove, in the event that within Thirty (30) days from the date of your claim to
the Builder referred to above, we receive written notification from either of you or the Builder stating that your claim
for refund hereunder is disputed by the Builder and has been referred to arbitration in accordance with the provision
in the Contract, we shall …. refund to you as per the award issued under such arbitration immediately upon receipt
from you of a demand for the sum so adjudged together with a copy of the arbitration award, and not before”.

Held in WS Tankship II BV v The Kwangju Bank Ltd [2011] EWHC 3103 (Comm):

“This provision does not … imply in any way that the guarantor's liability is secondary. The instrument is conditioned
either upon the certification in the demand, or (if the dispute as to cancellation/refund goes to arbitration) the
amount of the award”.

Slide 5
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Pre-delivery finance: risks for the Buyer’s lender
The Buyer’s lender’s primary security: the RG (cont.)

4. Key drafting points for Buyers’ lenders (cont.): 

• Will anti-discharge wording extend to changes beyond the ‘purview’ of the RG, 
i.e. “substituting a cathedral for a dock” (Trade Indemnity Company Limited v 
Workington Harbour and Dock Board [1937] AC 1)?  Probably not, see e.g. CIMC 
Raffles Offshore (Singapore) Limited & Yantai CIMC Raffles Offshore Limited v 
Schahin Holdings SA [2013] EWCA Civ 644 concerning addition of post-delivery 
instalments increasing building contract price by c. 40%.

• NB Limits of protection: where refund guarantor induced into issuing RG through 
fraud/fraudulent misrepresentation? (e.g. backdating, a “common practice among 
Chinese and Korean yards who were not yet ready or otherwise willing to work to 
the new standard” Crescendo Maritime Co. v Bank of Communications Co. Ltd. 
and Ors [2016] 1 Lloyd’s Rep. 414) MARPOL Regulation 13 re: NOx emissions?)

• Has building contract been varied and, if so, has refund guarantor consented?

Slide 6
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 Watson Farley & Williams 2016

Pre-delivery finance: risks for the Buyer’s lender
The Buyer’s lender’s primary security: the RG (cont.)

4. Key drafting points for Buyers’ lenders (cont.): 

• Signature:  probably not necessary where RG issued by authenticated SWIFT (per 
obiter dicta of Blair J. in WS Tankship):

"As a matter of common sense, authentication by sending was equivalent (in modern terms) to authentication by 
signing, and so within the spirit, if not the letter of section 4 of the Statute of Frauds.“ 

• Actual or apparent authority of signatory? (Sea Emerald SA v Prominvest Bank -
JSC Commercial, Industrial and Investment Bank [2008] EWHC 1979 (Comm)). 

• Grossing up clause?

• SAFE registration?

• Creditworthiness of guarantor, incl. ease of enforcement of award/judgment 
under RG.
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Pre-delivery finance: risks for the Buyer’s lender
Assigned security

1. Nature of assigned security: s. 136 LPA 1925. 

• When rights are assigned, is the right to a refund a present or future ‘thing’ 
(chose) in action?

• Notice of assignment: importance of Builder’s/guarantor’s acknowledgment and 
undertaking not to cancel/terminate without giving 14 days’ prior notice to 
lender. 

• Restrictions on variations/cancellation/demands (Gold Coast Limited v Caja de 
Ahorros del Mediterraneo & others [2002] 1 Lloyd’s Rep. 617).

• Would a lender ever approve a speculative Buyer cancellation? (Latreefers case 
[2002] 2 Lloyd’s Rep. 436).

• Does the assignor Buyer need to enjoin the assignee lender as a party to 
proceedings (Three Rivers DC v Bank of England [1996] QB 293)? What if lender 
does not want to be so enjoined?

Slide 8
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 Watson Farley & Williams 2016

Pre-delivery finance: risks for the Buyer’s lender
Assigned security (cont.)

2. Enforcement of assigned security. 

• When do the assigned rights become ‘enforceable’? ‘Suspensory’ assignments 
(The Balder London [1980] 2 Lloyd’s Rep. 489).

• ‘Event of Default’/‘mandatory prepayment event’ will be triggered by insolvency 
of or cancellation by Buyer or Builder.

• How does lender ‘step in’ to complete construction and/or to re-sell ship under 
construction?

• Can lender bind charterer to a long-term charter commitment?

Slide 9
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Insolvency in the newbuildings context
Insolvency of the Builder

1. Does the building contract entitle Buyer to cancel/rescind in the event the Builder 
becomes insolvent? 

• The common law default position in the absence of express wording: probably 
no repudiatory breach.

• Is there an express right to cancel? (or merely to claim a refund and – if so – is 
this secured by the RG? Kookmin Bank v Rainy Sky & Ors [2011] UKSC 50).

• If so, check wording carefully: (e.g. wording in contracts of STX Offshore & 
Shipbuilding Co. Ltd., that filed for Korean rehabilitation on 27 May 2016, : 
“…and the Builder is unable to continue to perform its obligations under this 
Contract…”).

• Tactics: is it safer to wait for drop dead date? 

Slide 10
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 Watson Farley & Williams 2016

Insolvency in the newbuildings context
Insolvency of the Builder (cont.)

2. Can the right of cancellation be invoked where there is a stay/moratorium in place?

• Trend towards global recognition/enforceability of foreign bankruptcy stays:

• UNCITRAL Model Law (UK: Cross Border Insolvency Regulations 2006).

• EU Insolvency Regulation (EC Reg. 1346/2000).

• General recognition through e.g. common law/doctrine of comity.

• BUT: could a Korean ‘foreign representative’ restrain such a Buyer cancellation? 
(Fibria Cellulose v Panocean [2014] EWHC 2124 (Ch)).

• Will a cancellation in breach of a stay jeopardise a claim against refund 
guarantor? Tactics: is it safer to negotiate a court approved cancellation? 

11

 Watson Farley & Williams 2016

Insolvency in the newbuildings context
Insolvency of the Builder (cont.)

3. What is there is no express right to cancel for Builder insolvency, and the Korean 
trustee disclaims the building contract as onerous?

• Will the RG respond to a claim for a refund in such circumstances? Solution?

Slide 12
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Excellence Integrity Proficiency

What is a latent defect?
3

People are like materials – it’s the defects 

within them that keep them interesting!

Derived from the Latin ‘latens’ – the present participle of lateo, 
meaning hidden.

It follows that a latent defect is simply a defect hidden within the 
component.

► Simplest defects is a missing atom and is known 
a ‘vacancy’.

► Vacancies naturally occur when a metal 
solidifies – number of defects can be calculated 
as follows:  Nv = N exp (-Qv/kT)

► At 1000oC, 1m3 of copper will contain more than 
1025 defects.

► All materials contain defects at the atomic level, 
some of which are helpful and some of which 
are harmful.

Latent Defects
4
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Excellence Integrity Proficiency

All materials contain defects!

Excellence Integrity Proficiency

Latent defects and failure of components

► Atomic-scale and microscopic defects are often of no consequence in Engineering 
structures and can sometimes be beneficial.

► The type of defects we are concerned with in sea-going vessels are:

► Weld Defects.

► Mechanical Damage.

► Forgings Defects.

► Corrosion.

► Casting defects.

► In matters concerning newbuildings we would be particularly concerned with welding 
defects, forgings and casting defects.

6
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► Automatic or semi-automatic gas shielded flux cored arc 
welding (FCAW-G)

► Automatic submerged arc welding (SAW)

► Gas metal arc welding (GMAW)

► Electrogas welding (EGW)

► Shielded metal arc welding (SMAW) including gravity feed 
welding

7
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Welding Procedure Specification (WPS)
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Welding defects
10
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Excellence Integrity Proficiency

Defects?
11

Excellence Integrity Proficiency

Fractured Rudder Horn
12
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Fracture Surface
13

Excellence Integrity Proficiency

Shift of Core
14
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Unusual Artefact
15

Excellence Integrity Proficiency

Detail of Selection
16
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Metallurgical Investigation
17

Excellence Integrity Proficiency

Rudder Horn Failure Sequence
18
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Overview
19
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The Construction Process
3

Excellence Integrity Proficiency

The Schedule
4
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Block Erection Sequence Chart
5

Monitoring Progress

 Site Team Construction Progress Reports

 Key Dates – example

6

Steel Cutting Keel Laying Launching Sea Trials Delivery

15 ‐ 08‐2013 10 ‐ 12 ‐ 2013 25 ‐ 06 ‐ 2014 15 ‐11 ‐ 2014 15 - 12 - 2014
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What the Report Should Contain

 Site Team – Names, Roles, Nationalities

 General Situation – Summary – comment on available labour

 Special Events – e.g. Sea Trial, Shop-Tests, Launching, etc. 

 Progress Chart Block assembling

 Hull / Outfitting – Comments / remarks about quality and workmanship of shipyard

 Machinery – Comments / remarks about machinery situation and commissioning

 Paint – Summary of the workmanship / quality of the paint job

 Milestone Planning

 Photo Report 

7
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Causes of Delay

 Plan Approval – Timescale in Contract

 Modifications

 Late delivery of Buyer’s supplied items 

 Late delivery of equipment to the shipyard – usually a reflection of Builder’s financial situation

 Failure of Builder to provide contractual notices

 Chinese New Year / Golden Week holidays

 Weather – if too hot, work is stopped / typhoon season

 Failure to remedy defects

 Failure to rectify defects

 Site team’s unreasonable behaviour

9

10
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Documents Required

 Contract

 Specification

 Construction Schedule and all revisions

 Site team construction progress reports

 Site team photographs

 Defect lists

 Correspondence – E-mails, Maker’s reports, etc.

11
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Tricky offshore and newbuild issues – an 

FD&D insurer’s perspective 

Nicola Cox – West of England P&I Club



2/24/2017

2

Scope of FD&D insurance

■ What is FD&D insurance – what does it cover? 
Legal, investigative and expert costs, in house advice and liability to 

pay a successful opponent’s costs

■ Discretionary

■Limit of cover - US$10m with the option to purchase an 

additional US$5m of cover

■ Deductible - first US$5,000 and 25% of costs thereafter, 

subject to a maximum deductible of US$100,000 (US$50,000 for 

non-newbuilding FD&D cover)
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What does the Club look at before deciding to 

accept a newbuild entry?

■Pre-entry review by:

a) loss prevention & 

b) claims departments

■Period of cover

■Additional terms 
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Where a claim or dispute arises (1)

■Notification to the club by the member

■ Incident date

■Where the risk moves from or to another club 

during the build
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Where a claim or dispute arises (2): 

considering the level of FD&D support

■ Discretionary grounds on which support is 

considered

■ The types of budget/support that can be given

■Costs contribution from the member

http://www.westpandi.com/globalassets/pdf/20150

227-125529-no.-2-2015_2016---class-2---costs-to-

be-included-in-a-settlement-.pdf

http://www.westpandi.com/globalassets/pdf/20150227-125529-no.-2-2015_2016---class-2---costs-to-be-included-in-a-settlement-.pdf
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Sir Andrew Baker was called to the Bar by Lincoln’s Inn in 1988, after a State
school education in Scotland and higher education at Merton College,
Oxford (reading Mathematics), the City University, London (reading Law) and
the Inns of Court School of Law (for Bar Finals). He practised at the
Commercial Bar from 1989 to 2016, with particular specialisms in dry
shipping, international sale of goods, insurance and reinsurance, conflict of
laws, arbitration and international banking/derivatives. He was appointed a
QC in 2006, acted regularly as arbitrator as well as counsel, was made a
Recorder of the Crown Court in 2012 and was authorised to sit as a Deputy
High Court judge in May 2016, before his appointment as a High Court judge
on 1 November 2016.

He is a co-author of the 6th and 7th Editions of “Time Charters” in the Lloyd’s
Shipping Law Library, and between June 2009 and June 2016 was one of the
Series Editors for that Library.



 
 
 

1 

4 Pump Court  Temple  London  EC4Y 7AN 

Tel +44 (0)207 842 5555   Fax +44 (0)207 583 2036 

DX 303 LDE www.4pumpcourt.com 

SEAN O’SULLIVAN QC 
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Sean O'Sullivan is listed in the Chambers 100 top barristers and, before taking silk, was nominated for 
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• the best barrister of his seniority in these areas 
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• an absolute star 
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• his delightful manner and credible advocacy ensure his many loyal instructing solicitors use him 
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• great manner in cross-examination and has great maturity 

• hard-working and highly intelligent with extremely good judgment  
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• Insurance and reinsurance 
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Lloyd’s Rep. 161; [2014] 1 Lloyd’s Rep. 273; The “Saldanha” [2011] 1 Lloyd’s Rep. 187; Parbulk v. Kristen 
Marine [2011] 1 Lloyd’s Rep. 220; Guangzhou Dockyards v. ENE Aegiali I [2011] 1 Lloyd’s Rep. 30; Vitol v. 
Conoil [2009] 2 Lloyd’s Rep. 466; The “A Turtle” [2009] 1 Lloyd’s Rep. 177; The “Florida” [2007] 1 Lloyd’s 
Rep. 1; Gold Coast v. Naval Gijon [2006] 2 Lloyd’s Rep. 400; NB Three Shipping v. Harebell Shipping [2005] 
1 Lloyd’s Rep. 509; BMBF v. Harland & Wolff [2001] 2 Lloyd’s Rep. 277. 
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Shipping and commodities 
 
Sean is often instructed in the full range of ‘dry’ shipping disputes concerning charterparties, bill of lading 
contracts and the equivalent, and commodities/sale of goods disputes more generally.  He is instructed by 
shipowners and charterers, shippers, receivers, shipyards and brokers in disputes of all shapes and sizes, 
from demurrage disputes to the most technical disputes about massive shipbuilding projects. 
 
He has acted on a number of claims involving alleged frauds, both between buyer and seller and affecting 
the carrier. 
 
Recent examples of work include: 
 

• Acting for a shipowner in a multiparty dispute concerning two bareboat charters. 
 

• Acting for a charterer in relation to a dispute about the frustration of a time charter as a result of 
prolonged detention. 
 

• Acting for a shipowner in relation to a claim for damage to cargo caused by seawater entry into 
the hold. 
 

• Acting for a shipyard in a dispute concerning allegations about the fuel consumption of the main 
engine. 
 

• Acting for a disponent owner in relation to a large demurrage claim, with particular regard to the 
application of the timebar. 
 

• Acting for a shiprepair yard in an arbitration concerning responsibility for a fire which broke out 
while the vessel was in drydock.   
 

• Acting for a shipowner in relation to a claim for damage to coatings caused by a corrosive 
cargo.   
 

• Acting for a shipowner in an unsafe port claim concerning damage caused to a container ship 
while at a berth. 
 

• Acting for one metal trader in a Commercial Court claim against another concerning whether an 
alleged trade was binding. 
 

• Acting for a shipyard in an urgent arbitration about the vessel’s readiness for delivery under the 
shipbuilding contract. 
 

• Acting for the shipowner in a series of disputes about delays to delivery, its right to cancel the 
shipbuilding project and the making of claims under the refund guarantees. 
 

• Acting for a ship repair yard in a technical dispute about the cause of damage to an engine. 
 

• Acting for a shipowner in a dispute with charterers about the supply of bunkers alleged to have 
been “off-spec”. 

 
Energy 
 
Sean is instructed in a range of upstream disputes but especially shipbuilding, ship conversion, ship repair, 
ship sale and purchase, and offshore construction disputes which have an energy aspect as a result of the 
service for which the ship or project is intended.   
 
His clients include shipyards, buyers, owners and designers and he has been involved in disputes about all 
aspects of the different projects. 
 
He also acts for oil companies, traders and contractors in relation to disputes about oil exploitation and 
drilling for or transportation of oil and gas.  He is instructed in a number of cases concerning sales of oil and 
gas and other fuels including coal and biofuels. 
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Recent examples of work include: 
 

• Acting for a Korean shipyard in relation to various disputes about the construction of a rig 
installation/ decommissioning vessel. 
 

• Acting for a drilling contractor in a claim concerning the cancellation of a drillship project.  
 

• Acting for a Chinese contractor in litigation concerning the welding of structures for a wind farm.  
 

• Acting for a drilling company in an ICC arbitration concerning drilling contracts for a series of 
rigs operating in Saudi Arabia. 
 

• Acting for a shipyard in an LCIA arbitration against the manufacturer of DP thrusters. 
 

• Acting for one oil major against another in a dispute about an alleged loss of crude oil from an 
oil tanker. 
 

• Acting for a major coal trader in relation to a dispute with a large power company about a long-
term coal supply arrangement. 
 

• Acting for the joint venture partners operating an oil field in relation to a claim arising out of the 
loss of a support structure and the associated well during construction. 

 
Insurance and re-insurance  
 
Sean is variously instructed in coverage and other insurance related disputes, both marine and non-marine, 
relating to both primary layers as well as reinsurance.  
 
Recent examples of work include: 
 

• Acting for a shipowner in relation to a war risks claim concerning damage to the vessel arising 
out of prolonged detention by Somali pirates. 
 

• Acting for a reinsurer on a number of claims on a XL policy protecting a book of E&O covers. 
 

• Acting for reinsurers in 2 related disputes concerning the payment of long tail asbestos claims. 
 

• Acting for a reinsured in relation to a claim for additional premium arising out of a long term 
arrangement for the reinsurance of retail life and critical illness cover. 

 
Arbitral Appointments 
 
Sean has been appointed as an arbitrator in disputes within the areas of practice outlined above.  He is a 
supporting member of the LMAA. 
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DISPUTE RESOLUTION
LONDON
T: +44 20 7814 8000
D: +44 20 7814 8072
M: +44 7884 490233
cbuss@wfw.com

Summary

Charles Buss joined Watson Farley & Williams in 1995 and specialises in maritime litigation and
arbitration. Charles regularly acts for lenders in relation to foreclosures, and disputes of all kinds with
borrowers, syndicates and third parties. He also acts for owners and charterers in operational disputes,
with particular emphasis on charterparties, newbuildings contracts, MOAs, pool and management
agreements and JVs, brokerage disputes and marine insurance claims.
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Dr. KENNETH ANTHONY KIRBY

Partner Brookes Bell LLP
(Metallurgist) 9th Floor

Walker House
Exchange Flags
Liverpool
L2 3YL

Telephone +44 151 236 0083
E-mail ken.kirby@brookesbell.com

Nationality British
Mobile +44 7894 171276

Ken Kirby graduated with a B.Eng (Hons) degree in Materials Science & Metallurgy
and a PhD in Metallurgy. He had ten years' industrial experience in production,
research and development of rare earth, transition metal alloys. He joined Brookes
Bell as in-house metallurgist in 2006 and became a Partner in 2011.

Before joining Brookes Bell, Ken was responsible for investigating the quality of raw
materials and finished products, implementing procedures for the casting of rare
earth alloys, and for overseeing their production.

He also participated in an EU Project which investigated and devised new technology
for the manufacture of high-temperature magnets.

Since joining Brookes Bell in September, 2006, Ken has undertaken investigations
into failures of a wide range of ships’ structure, machinery and components,
including fatigue and corrosion mechanisms. He has also investigated numerous
cargo damage claims.  These have included alleged contamination of both ferrous
and non-ferrous metals; ores and other mineral cargoes; and machinery and other
finished products. Ken has carried out investigations on-site and in the laboratory,
and has produced expert witness reports for litigation and has given expert witness
testimony at, arbitrations and Court proceedings in the United Kingdom and the USA.
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Professional and Academic Qualifications

B. Eng. (Hons) Materials Science & Metallurgy. II (i) degree classification (Liverpool
University).

Ph.D in Metallurgy (Birmingham University).

I.A.T.A. Shipping Dangerous Goods by Air Certificate.

Member of the Institute of Metals Minerals and Mining.

Metallurgy Employment

2011 to present Partner of Brookes Bell.

2010 to 2011 Associate at Brookes Bell.

2006-2010 Metallurgist at Brookes Bell.

2000-2006 Research Metallurgist at Less Common Metals Ltd.

1996-2000 Cast Alloy Production Supervisor at Less Common Metals Ltd.

Nature of Work Recently Undertaken

Investigation of:

Claims involving ferrous and non-ferrous cargoes, including re-bar, steel coils,
aluminium sheet/ingots, and various finished products.

Claims involving mineral ore cargoes and cargo sampling.

Component failures; material and chemical analysis.

Corrosion of ferrous and non-ferrous products, plant and machinery, including claims
for sulphur damage to ships’ structure.

Failure of major items of vessels’ structure/equipment, including rudder horns;
rudder stocks; camshafts; crankshafts; hull structure; etc.

Failure of marine wire-ropes, including crane wires, lashing wires/chains, and their
associated equipment.

Quality of raw materials and finished products, and the effect of using
contaminated/defective products in sound production processes.

Quality of welding, including new-building disputes, and failures resulting from
defective welding.



BRENDAN JOHN CUFFE

Partner Brookes Bell LLP
(Marine Engineer)

Office Location Brookes Bell Shanghai
Suite K
5th Floor East Hope Plaza
1777 Century Avenue
Pudong
Shanghai, 200122
P.R. China

Telephone +86 21 58602868
E-mail brendan.cuffe@brookesbell.com

Nationality British/Irish
Mobile +86 1391 7530835 (P.R. China)

+44 7947 354483 (UK)

Brendan Cuffe is an Incorporated Engineer with a First Class Certificate of Competency (Motor) and a
B.Sc (Open) degree. Brendan joined Brookes Bell in 2008, after ten years' previous surveying
experience with two London based Marine Consultancies.

After completing his cadetship in 1983, Brendan remained at sea within the P&O Group until 1997.
He sailed on a product carrier, various container ships and passenger ro-ro ferries. He has sailed in
positions up to and including Chief Engineer and during his time as sea gained considerable
experience of the management, operation and maintenance of various marine power plants,
including slow and medium speed diesel engines, and their associated equipment.

From 1997 to 1998, Brendan worked as a Plant Engineer on the steam plant at a Combined Cycle
Gas Turbine power station, where he was involved in the operation and maintenance of a 250MW
impulse steam turbine, supplied by a three stage high pressure heat recovery steam generator and
its associated balance of plant.

During his time as a Surveyor, Brendan has carried out General Marine Consultancy work on behalf
of Owners, Protection and Indemnity Clubs, Charterers, Underwriters and Marine Lawyers, including
the preparation of cases for litigation and arbitration and giving evidence as an expert witness in
both Court and Arbitration.
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He has worked as a Surveyor on a wide range of ship types and work undertaken has included
superficial inspection surveys, condition surveys, Class record inspections and pre-purchase
inspections, new buildings disputes, sale and purchase disputes, personal and asbestos related
injuries, collisions, engine room flooding and associated machinery damage, engine room fires,
cargo gear performance disputes, bunker quality disputes and associated engine damage, main
engine bearing failures, crankshaft failures, piston failures, liner failures, intermediate tailshaft
failures, seaworthiness disputes, contact damage and failures to rudders, rudder stocks and
propellers, rudder loss, ice damage, performance and consumption assessments and hull and
machinery claims disputes.

Based in Shanghai since 2010, Brendan has worked extensively on new-building related matters as
well as casualty-type work.  He has been involved in projects in a variety of shipyards, both State and
privately owned, assisting both Buyers and Sellers.  This work has involved a variety of ship types,
including tankers, product/chemical carriers, bulk carriers, container ships and platform supply
vessels.

Professional Qualifications

Class 1 Motor Certificate of Competency.

Academic Qualifications

HND Marine Engineering.
B.Sc.

Professional Status and Membership of Professional Bodies

Incorporated Engineer.

Member of the Institute of Marine Engineering, Science and Technology.

Member of The Academy of Experts.

Surveying and Consultancy Employment

May 2008-present Partner, Brookes Bell.

July 2003-April 2008 Director Boorman Cuffe & Partners Limited.

1998-June 2003 Surveyor, Burness Corlett & Partners Limited, London.

Sea-Going Employment

1990-1997 Seagoing Experience as Third to Relief Chief Engineer Officer with
P & O European Ferries (Dover) Ltd.

1983-1990 Seagoing Experience as Fourth to Third Engineer with
P & O Containers Ltd, London.
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1983 Junior Engineer Officer on Clean Product Carrier with
P & O Bulk Shipping.

1979-1983 P&O Shipping, Engineer Cadet Officer.

Particular Surveying and Consultancy Experience

Hull and machinery surveys, including:

Hull and machinery repairs, inspections, assessment of costs, etc.
Main and auxiliary engine failure investigations.
Shafting failures and propeller damages.
Engine room fire and flooding investigations.
Hull contact damages.
Auxiliary boilers & exhaust gas economisers.
Steering gears.
Rudders.

Others:

New construction surveys – defects and readiness for delivery.
Condition surveys.
On-/off-hire and pre-purchase surveys.
Repairers' liability disputes and claims.
Engine/vessel performance assessment.
Bunker quality disputes.
Opinion work on machinery failures and fires.
Collisions.
Hull corrosion.
Personal injuries.
Onboard management/ risk assessment.

Experience of main and auxiliary engines:

Sulzer, Wartsila, MAN, MAN B&W, Mitsubishi, Hanshin, Allen, Pielstick, Stork-werkspoor,
MAK, Fiat, Ruston, Caterpillar, Deutz, Yanmar, Daihatsu, GMT and EMD.



NICOLA COX 

 

  

 

Nicola graduated in law from Oxford University and practised as a barrister before joining the 
West of England in 1994.   

Nicola manages the Club’s FD&D claims, reporting to the Class 2 Committee of the Club’s 
shipowners’ Board, monitoring legal developments and handling some of the Club’s larger 
FD&D claims. Nicola also manages the Club’s relationship with its preferred legal suppliers 
and assists in marketing the Club’s FD&D cover. 

Within the Club, Nicola has worked predominantly within the claims department, handling 
claims for the Club’s London Greek, Indian and northern European membership. Nicola was 
also the Club’s internal auditor from 2000-2005.  

Nicola is a member of the LMAA’s Supporting Members’ Liaison Committee, a council member 
of the LSLC-Maritime Business Forum and a member of its Education & Events sub-committee 
and has spoken at the LSLC-Maritime Business Forum’s seminar on OW Bunkers (October 
2015). Nicola has also contributed towards BIMCO’s infectious diseases charter party clause 
(published January 2015). 

 

Nicola Cox 
Deputy Director – FD&D Claims  
West of England Insurance Services (Luxembourg) S.A. 
T: +44 (0) 207 716 6071 
M:+44 (0) 7816528924 
E: Nicola.Cox@Westpandi.com 
http://www.westpandi.com/ 
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