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Introduction 

With markets still bumpy, SBC cancellations continue.  In the light of recent decisions, what legal 

and commercial advice can be given about the grounds for termination, the consequences, and 

the effect on refund guarantees? 
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CAN I CANCEL THIS SHIPBUILDING CONTRACT?  

SHOULD I? 

 

1. This paper gives an introduction to the topic of termination of shipbuilding 

contracts (“SBC”s).  

2. Inevitably this paper deals with the topic in general, and so must deal in 

generalities. It is absolutely critical to remember that what matters in any one 

case is exactly what the contract says; that not all the standard form SBCs have 

exactly the same effect; and that clients sometimes make changes (sometimes 

truly extraordinary and ill-advised changes) to the standard wordings.  So you 

must always study the contract carefully.  Generalities provide a framework 

for understanding, not an answer for specific cases. 

THE OVERALL SHAPE OF A TYPICAL SHIPBUILDING DEAL  

3. There are almost invariably at least three parties to a shipbuilding project: the 

Buyer, the Yard, and the Yard’s Bank.  The Yard’s bank guarantees the Yard’s 

obligations to repay the Buyers instalments if the Buyer cancels. 

4. But there is no contract to which all three are parties. The Buyer and the Yard 

enter into the SBC; the Yard’s Bank grants a guarantee to the Buyer; and the 

Yard and its bank will have some contractual arrangement under which the 

guarantee was provided at the Yard’s request to the Buyer. 

5. This paper focuses on the cancellation of a SBC by a Buyer. But the underlying 

commercial focus of many - perhaps most - cancellation disputes is on the 

refund guarantees. Ultimately the Buyer wants to call on the refund guarantor 

to make good on the Yard’s promise to repay instalments when the contract is 

lawfully terminated by the Buyer.  

6. Almost invariably, refund guarantees are written in such a way that they 

cannot be called, on a cancellation, until any dispute between Buyer and Yard 



 2 

about the cancellation, which has been referred to arbitration, has been 

resolved.   Indeed sometimes a Yard, which knows that the Buyer’s cancellation 

was lawful, will refer the dispute to arbitration in order to prevent the RG from 

being called.  

7. Sometimes the Buyer is agrees to procure payment guarantees (for the Buyer’s 

obligations to pay the instalment payments) from the Buyer’s bank: but this is 

fairly unusual. 

THE OVERALL SHAPE OF A TYPICAL SBC 

8. The shape of SBCs is pretty consistent across the standard forms. Unlike typical 

construction projects there is no independent or quasi-independent architect 

or contract administrator who deals with interim payments and extensions of 

time. 

9. The Vessel that is to be built is described - in great detail - in the specifications. 

Invariably it is required to obtain a clean Class certificate.  

10. The contract usually contains some specified criteria that must be met: fuel 

efficiency of the main engine, cargo/container capacity, and/or deadweight. 

11. The Buyer’s obligations are usually very limited in number:  essentially just to 

pay the purchase price, almost invariably in instalments. The instalments 

falling due when certain milestones are met.  So perhaps:  20% on contract 

signing, 20% on steel-cutting; 20% on keel-laying; 20% on launching and 20% 

on delivery. Yards often artificially advance the date when the steel-cutting and 

keel-laying milestones are met, in order to get cash in.  The instalments are 

invariably expressed to be advances against the final contact price. This is 

important: the instalments are not paid so that the Buyer gets title to the part 

complete vessel. Title to the vessel does not pass, at all, until the final on-

delivery instalment is paid.  On the other hand some (in my view rather 

problematic) House of Lords decisions have said that the Yard does 

nevertheless provide the Buyer with consideration for the advance payments: 
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Hyundai Heavy Industries Co Ltd v Papadopoulos [1980] 2 Lloyds Rep 1 and 

Stocznia Gdanska SA v Latvian Shipping [1998] 1 Lloyds Rep 609. 

12. The Buyer typically also has some rights - to amend the specification, to 

supervise the construction, and to attend tests and sea trials. Occasionally 

these rights are couched as obligations. 

13. The Yard’s obligations are essentially to build test and deliver the Vessel in 

accordance with the contract terms in return for the contract price. Often the 

Yard has design obligations too.  

14. The primary obligation of the Yard is therefore to deliver the completed Vessel 

on the contractual delivery date.   The contract invariably also has machinery 

to either specify, or permit the calculation of,  a “drop-dead”  date by which 

the Vessel must be delivered. If that date is missed the contract gives the Buyer 

a right to cancel. If the vessel is delivered between the contractual delivery 

date and the drop-dead date, liquidated damages apply, or the contract price 

is reduced, usually at a daily rate that kicks in after a short grace period. 

 

THE TWO TYPES OF TERMINATION 

15. It is important to distinguish clearly between the two possible types of 

termination: 

(1) A termination under the terms of the contract, exercising an express 

right which the contract gives to terminate; and 

(2) A common law termination: a termination which does not depend 

on an express right but rather uses rules of the common law to 

justify one party terminating the contract. 
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16. The interplay between common law and contractual rights is not altogether 

straightforward but the following propositions can be stated (see per Leggatt 

J in Newland Shipping v Toba Trading 2014 EWHC 661 (Comm) @49-54: 

(1) A contractual right to terminate arises when the contract says it 

arises. No particular formality is necessary (unless the contract so 

provides) to exercise the right. Any communication which clearly 

conveys that the right is being exercised will suffice. The 

consequences which follow from the valid exercise of a cancellation 

right are again in principle whatever the contract says they are 

(subject to any restrictions imposed by law on the parties' freedom 

of contract, such as the rule against penalties). The general meaning 

of cancellation or termination of a contract, however, is termination 

of all the primary legal obligations imposed by the contract of which 

performance is not yet due. 

(2) Under the general law, a party has the right to terminate a contract 

if the other party commits a ‘repudiatory breach’, ie where a party 

(a) commits a breach which ‘goes to the root of the contract’ or 

deprives the other party of substantially the whole benefit of its 

performance, (b) commits a breach of a term which the parties have 

agreed will be a ‘condition’, i.e. a term any breach of which is treated 

as repudiatory, or (c) renounces the contract by making it clear that 

it is going to commit a breach of one of these two kinds. When a 

repudiatory breach occurs, the other party has a choice whether to 

terminate the contract or to affirm it (and thereby lose the right to 

terminate the contract for the relevant breach). Any communication 

which clearly conveys an election to terminate (or affirm) the 

contract will have that effect. Upon a valid termination, both parties 

are released from their primary obligations which are not yet due for 

performance and, in addition, “there is substituted by implication of 

law for the primary obligations of the party in default which remain 

unperformed a secondary obligation to pay monetary compensation 
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to the other party for the loss sustained by him in consequence of 

their non-performance in the future”: Photo Production Ltd v 

Securicor Transport Ltd [1980] AC 827 , 849, per Lord Diplock. The 

imposition of this secondary obligation reflects the repudiatory 

nature of the breach and the fact that the other party has refused to 

perform, or is treated as having refused to perform, its future 

primary obligations. 

(3) The fact that a contract includes specific termination provisions will 

not be taken to exclude common law termination unless the 

contract very clearly says so: Gearbulk @22/23 

(4) Where both rights are available, a party can generally elect to 

exercise both rights at the same time. 

(5) There can, be cases, of which Dalkia v Celtech [2006] 1 Lloyds Rep 

599 case is an example, where exercising one of these rights is 

inconsistent with exercising the other because the consequences of 

their exercise conflict. In such a case a party who has a contractual 

right to cancel the contract and a right to terminate the contract 

under the general law cannot exercise both rights and will 

necessarily have to elect between them. In accordance with general 

principle, to make a valid election, a party in this position must 

clearly communicate its choice to exercise one of the rights rather 

that the other. 

(6) Cases where both rights can be exercised simultaneously themselves 

are of two kinds. In cases where the consequences of contractual 

termination and termination under the general law are identical, it 

is not necessary to specify which right is being exercised in order to 

bring about an effective termination. In such cases there is no 

difference in substance between the two rights which are, as Moore-

Bick LJ put it in the Gearbulk case at [20], “in effect one and the 

same”. However, in cases where the consequences of exercising the 
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two rights are different, but not inconsistent, it is necessary to make 

it clear which right is being exercised or that both rights are being 

exercised; otherwise there will not be the certainty required for an 

effective termination. 

17. There are many traps for the unwary and the greatest care needs to be taken 

in drafting termination notices. 

18. Note that sometimes the refund guarantee is drafted so that it only responds 

to a contractual termination, or possibly even a termination under a particular 

contractual provision. Beware the dangerous trap of terminating only at 

common law, only to find that the refund guarantee will not respond. 

19. In what follows I will deal in some detail with termination under express 

contractual rights, and then touch briefly on common law terminations. 

 

TERMINATION UNDER EXPRESS CONTRACTUAL TERMINATION 

PROVISIONS 

20. We can distinguish three patterns or types of Buyer termination by way of the 

exercise of express contractual rights, and it is convenient to treat them in 

order of conceptual difficulty: 

(1) The exercise of a contractual right of termination on the basis that 

the vessel fails to meet a specified performance criterion for which 

a specific and express right of termination is provided. 

(2) The exercise of an express right of termination on the basis that the 

vessel is not tendered for delivery, at all, before an express 

cancellation right accrues - ie the drop dead date passes without 

there being any tender of the vessel for delivery 

(3) The exercise of an express right of termination on the basis that, 

although the vessel has been tendered for delivery before the drop-
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dead date, the vessel is not tendered in time in the condition which 

the contract requires. 

Type 1: Specified performance criteria not met 

21. As noted above SBCs typically contain one or more express terms setting out 

performance criteria which the vessel must meet.  For instance, that the main 

engine must have fuel efficiency which meets a particular level. 

22. Such clauses almost invariably provide that if the criterion is missed by up to a 

certain margin, LADs will be payable, and then go on to say that if that margin 

is exceeded, the Buyer may cancel.  In terms of legal analysis this type of 

termination poses no conceptual problems. 

Type 2: No tender for delivery at all 

23. In these cases the Buyer relies simply on the fact that by the time the drop- 

dead date arrives, the vessel has not been tendered for delivery.  Arguments 

arise: 

(1) when there is a dispute about when the drop dead date arises 

and/or 

(2) when the Yard attempts to rely on the prevention principle. 

 

(a) When is the drop-dead date? 

24. When the contract is signed the parties reach an agreement about when the 

vessel is to be delivered, and when the Buyer will be entitled to cancel. I is 

reasonable to think that they probably reached that agreement about the 

delivery date on the implicit assumption that there will be no force majeure 

events that prevent or delay delivery, that there will be no Buyer-driven 

specification changes that delay delivery, and (broadly) that the Buyer will 

keep its side of the bargain. 
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25. In order to allow for those possibilities SBCs almost invariably provide some 

machinery for extending the Yard’s time in such circumstances. Construing the 

machinery of those provisions can be difficult. 

26. The important recent case of Zhoushan Jinhaiwan v Golden Exquisite Inc 

(Leggatt J) 2015 1 Lloyd’s Rep 283 construed a particular set of provisions in a 

Chinese SBC.  The provisions are typical of the way in which many SBCs try to 

deal with the vexed question of determining the date on which a Buyer can 

cancel for late delivery. 

27. It is therefore useful to describe what Leggatt J held to be the proper 

construction of the provisions and to see how they work together (but 

remembering always that the meaning of every SBC will turn on its own 

particular wording). 

28. There were three distinct possible types of delay which fell to be addressed. 

The nomenclature for these three types of delay is confusing: the contract talks 

about permissible and non-permissible delay - which one might think was 

bound to cover everything - but it doesn’t; and the judge coined the term 

“excluded delay” to apply to delay which (despite the name used) always has 

the effect of extending the contractual delivery date.  But we will stick with the 

Judge’s terminology 

(1) “Excluded delay” 

29. Excluded delay was not a term defined in the contract but was the name the 

judge gave to a group of types of delay which the contract identified as having 

the same effect. Those delays included:  

(1) any period of delay caused by Buyer specification changes; 

(2) any period of delay caused by the Buyer’s failure to deliver on time any 

item of buyer supply equipment; 

(3) any period of delay caused by the Buyer’s failure to attend sea trials; 
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(4) any period of time for which the Buyer was in default of its obligations 

to pay instalments, or in breach of its obligation take delivery after the 

vessel was tendered; 

(5) any delay caused by a reference to arbitration. 

 Broadly speaking (though (5) is an exception) those delays are delays 

which are caused by the Buyer. 

30. The effect of such excluded delays was simply to extend the contractual 

delivery date.  Such delays had no impact on the purchase price and could 

never contribute to delay entitling the Buyer to cancel. 

(2)   “Permissible delay” 

31. This was delay caused by events listed under Art VIII, which sets out a series of 

potential causes of delay which might commonly be described as force 

majeure events or similar: for instance 

(1) Temperatures above 35 degrees C 

(2) Tidal waves typhoons or hurricanes 

(3) War blockade or revolution 

 in every case outside the control of the Yard. 

32. But in order for such a cause of delay to count, the Yard had to give notice to 

the Buyer of the start date and end date, and also give notice of the delay 

caused by it. 

33. So, broadly speaking, these are delays which are not the Yard’s fault and not 

the Builder’s fault either. 

34. If permissible delays exceed 225 days, the Buyer can cancel. 

35. Permissible delays do not cause a reduction in the purchase price. 
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36. So the contract does allow force majeure type events to excuse the Yard - but 

there are limits on how much extra time is allowed. 

(3) Non-permissible delay 

37. Non-permissible delay is any other sort of delay - it is in truth the residual, 

catch-all category.  As the judge explained, delays in construction are prima 

facie the responsibility of the Yard, unless there is a contract provision which 

makes them permissible delays or excluded delays. 

38. Non-permissible delay: 

(1) Counts towards a reduction in purchase price: after 30 days of non-

permissible delay the contract price starts reducing 

(2) Entitles the Buyer to cancel when non-permissible delay exceeds 

210 days. 

A Combination of permissible and non-permissible delay 

39. Finally, there are provisions about the interplay of permissible and non-

permissible delay.  If the total of non-permissible and permissible delay 

exceeds 270 days, the Buyer can cancel. 

40. So delay permits cancellation if 

(1) Permissible delay exceeds 225 days; or 

(2) Non-permissible delay exceeds 210 days; or 

(3) The combined total of permissible and non-permissible delay 

exceeds 270 days. 

41. And by “delay”,  what is meant is delay from the contractual delivery date as 

extended by excluded delay. 

42. For those who like graphs, the end result can be shown as follows: 

 



 11 

 

 

43. The Yard tried to argue that there was a fourth category of delay - delay caused 

by breaches of contract by the Buyer but which were not captured in the 

“excluded delay” category.  The judge said that there was no such additional 

category.  

44. Although the outcome of course turns on the specific contract wording my 

view is that most standard form SBCs at least intend to achieve a similar regime 

and are likely to be similarly construed. 

The Prevention Principle (?) 

45. A case of Hamblen J’s from 2011, Adyard Abu Dhabi v SD Marine Services 

[2011] BLR 384, [2011]EWHC 848 (Comm) considered the possible role of the 

prevention principle in shipbuilding cases. 

46. The prevention principle first arose in construction cases, and was formulated 

by Jackson J in Multiplex Constructions v Honeywell [2007] EWHC 477 (TCC).  



 12 

The essence of it is that a promisee cannot insist on the performance of an 

obligation which he has prevented the promisor from performing.  Hence, the 

argument goes, if the Buyer has prevented the Yard from tendering the vessel 

in time, the Buyer cannot rely on that lateness to cancel; time is set at large, 

and the contractual stipulation is replaced with an obligation to complete 

within a reasonable time. 

47. In construction contracts it is well established that the principle does not apply 

at all if there is a contractual machinery to permit the contractor an extension 

of time. The point is really that the contractor does not need the prevention 

principle because his position is protected by the EoT provisions. 

48. Hamblen J held that the prevention principle could in theory arise in SBC cases, 

but not if there was a contractual mechanism for extending time. 

49. He also held that the delay caused by the prevention principle must have 

caused actual delay to the Vessel’s delivery date.    

50. Since almost all SBCs have a mechanism for extending time, the scope for the 

application of the prevention principle in SBC cases is very limited. Note, 

though, that the decision in Zhoushan might be thought to open the door a 

little, and to allow arguments that Buyer actions which do not give rise to 

“excluded delay” but do in fact delay the Yard can give rise to prevention 

principle claims. 

51. Note too that the prevention principle can create a trap for the unwary Buyer.  

Sometimes Buyers grant the Yard extra time in which to deliver, and (wisely) 

they do so by way of formal contract amendments or addenda.  It is very 

important not to delete, by amendment, the provisions which allow the Yard 

extra time if Buyer actions cause delay, because that opens up a strong 

argument for the Yard that the prevention principle will come into play.  
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Type 3: failure to tender a conforming vessel in time 

52. The third type of case is the trickiest.  These are cases where the Yard tenders 

the vessel to the Buyer before the drop-dead date, but the Buyer says that the 

Vessel was not in a deliverable state.  

53. These cases can of course raise all the issues that a Type 2 case raises, because 

one has to determine when the drop dead date was as part of the analysis. But 

what is added in in these cases is the question of what state the vessel had to 

be in when it is tendered for delivery by the Yard. And that in turn leads to the 

linked question of what (if anything) the Buyer can do if the Yard tenders a 

non-compliant vessel before (or even shortly before) the drop- dead date. Can 

the Buyer there and then terminate the contract, or must the Buyer wait until 

the drop dead has past? 

54. There are no recent reported cases – and therefore no cases on any of the 

standard forms in current use – which deal with the test for deliverability . 

55. I suggest1 that the proper approach is as follows: 

(1) The focus of inquiry is on whether the Yard has made a conforming 

tender of the Vessel, that is to say a tender which the Buyer is 

obliged to accept; 

(2) If the Yard makes a non-conforming tender, that does not give the 

Buyer a right to bring the contract to an end at that point. The Buyer 

must wait until the drop-dead date has passed 

(3) The question of whether a tender is conforming or not is to be 

answered by looking at the terms of the contract.  The starting point 

is that, leaving aside de minimis exceptions, the Vessel must 

                                                             
1 It is important to note that others take a different view. The view expressed in Curtis on Shipbuilding 
is that, in a case where Sale of Goods Act implied terms are excluded, as they almost invariably are, 
the question of whether the Buyer is entitled to reject the vessel for non-compliance depends on 
whether the breach in question deprives the Buyer of “substantially the whole benefit” of the 
contract. See Curtis on Shipbuilding Contracts  4.ed 2012 at p.112 
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conform with the contractual requirements.  Only if the contract 

expressly provides that departures from the specification are to be 

excused, can the vessel be deliverable if it does not comply with the 

contract terms. 

56. Although this analysis at first blush imposes a very exacting standard on the 

Yard – the Vessel must confirm to the contract subject only to de minimis 

exceptions, in fact all the standard forms have provisions which water down 

the high hurdle of deliverability. 

57. Let’s look at some sample wordings. Most SBCs contain provisions allowing the 

following lines.  First (and often found in the recitals): 

“ The SELLER agrees to design build launch equip complete sell and 

deliver to the Buyer after completion and successful trial one [Bulk Carrier] as 

more fully described in Article I hereof …  

58. And then even more explicitly, clauses like this: 

“The Vessel  ... shall be constructed, equipped and completed in accordance 

with this Contract and the following documents: [specification etc.]  

together with detailed provisions as to testing and trial runs. 

59. The starting point must therefore be that, in the absence of any contrary 

provision, these terms must be complied with before the Vessel is deliverable.  

There are, it is suggested, only two possible exceptions to this requirement: 

(1) De minimis non-compliances; and 

(2) Such non-compliances as the contract specifically identifies as being 

permitted, in the sense of not preventing the Vessel from being 

deliverable, which we will call “near-miss” provisions. 

60. It is useful to consider these two exceptions in a little more detail. 

(1) De minimis non-compliances 
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61. The proposition de minimis non curat lex is generally understood to apply.  If, 

for example, a vessel is tendered for delivery with very minor defects which 

would put a very short time to put right – missing screws, unsightly small patch 

of paint and so forth – then most arbitrators will say that they do not prevent 

the vessel from being delivered.  But a defect will certainly not be de minimis 

if it might interfere with the safe operation of the vessel, or (we suggest) if it 

will take any significant time or expense to rectify. 

(2) “Near Miss” Provisions  

62. Many SBCs, though not all, include some sort of generalised “near miss” 

provision which attempts to assist the Yard by allowing the vessel to be validly 

and effectively tendered even when it has not in fact been completed precisely 

in accordance with the specifications. 

63. We suggest that the widespread use of these near-miss provisions in the 

standard forms is good drafting: the draftsmen know that, without a near-miss 

provision, the law exacts a very high standard and a vessel will only be 

deliverable if there is almost precise compliance with the specification. 

64. In the NEWBUILDCON contract clause 27(d)(iv) says this: 

If the Delivery Defects are of minor importance and do not affect Class or 

the operation of the Vessel in its intended trade but the Builder is unable 

to rectify the matter within a reasonable time and in any event before the 

accrual of the Buyer’s right to terminate in accordance with Clause 39 

(Suspension and Termination), the Builder may nevertheless require the 

Buyer to take delivery of the Vessel, on condition that the Builder first: 

(1) undertakes to remedy the Delivery Defects for its own cost and 

expense as soon as possible; and 

(2) agrees in writing to indemnify the Buyer for any loss incurred as 

a consequence thereof, including loss of time; and 
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(3) provides the Buyer with a guarantee … for a sum which the Buyer 

reasonably requests to cover (1) and (2) above …. 

whereupon the Buyer shall accept delivery of the Vessel. 

65. So one can see that this – well modulated - standard form contract proceeds 

from the assumption that you cannot deliver unless defects are all remedied, 

but then provides a carve-out in order to prevent time ticking away past the 

drop dead cancellation date in a case where the defects are very minor and do 

not affect operation.  Note in particular that the problem of consequential 

losses is dealt with satisfactorily, by giving the Buyer remedies that go beyond 

the normal post-delivery warranty rights and extend to consequential losses. 

66. Secondly, in the CMAC Newbuilding Form, Art XIV.4 says this  

If there are few outstanding items which don’t affect the safety and 

navigation of the VESSEL when delivery of the VESSEL, the parties shall 

list the quantity of the outstanding items and date to complete these 

items. All outstanding items shall be completed within four (4) days 

after delivery of the VESSEL, which shall be recorded in the delivery 

documents. Such outstanding items shall not affect the delivery of the 

VESSEL and the BUYER shall take delivery of the VESSEL. 

67. It is not very grammatical, nor is it likely to be at all attractive to a Buyer.  But 

it is, at least in part, pretty clear.  The Buyer cannot decline to take delivery if 

there are “a few” (whatever that means) outstanding items which do not affect 

the safety and   (= and/or?) navigation of the vessel. 

68. All the items have to be dealt with within 4 days of delivery, but of course by 

then delivery has taken place and the Buyer’s hold over the Yard will be 

markedly reduced. 

69. Again, this standard form proceeds on the assumption that, absent such a 

provision, a few outstanding items which do not affect safety and navigation 
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would nevertheless justify the Buyer declining to take delivery.  Otherwise the 

provision would be otiose. 

70. Finally the AWES form says this at Art 4(d): dealing with sea trials: 

The PURCHASER shall be obliged to take delivery of the VESSEL if it is in 

conformity with the CONTRACT, unless there are any deficiencies or 

conditions or recommendations imposed by the Classification Society 

and/or Regulatory Bodies preventing the VESSEL to carry out its 

intended operation. If the deficiencies or the 

conditions/recommendations are of minor importance and do not 

prevent safe operation of the VESSEL, the CONTRACTOR may require 

the PURCHASER to take delivery of the VESSEL provided the 

CONTRACTOR undertakes for its own account to remedy the deficiency 

or fulfil the requirement as soon as possible, however latest by the end 

of the guarantee period. 

71. The drafting is not crystal clear, but the intent of this express clause again 

seems to be that a Buyer cannot decline to take delivery only on the basis of 

defects “of minor importance which do not prevent the safe operation of the 

Vessel”. 

72. I suggest that the key to understanding deliverability in a shipbuilding contract 

is to appreciate that deliverability is not the converse of rejectability.  That 

critical distinction – between the test for deliverability and the test for 

rejectability – is well established.  Lord Diplock (as Diplock J) in McDougall v 

Aeromarine [1958] 2 Lloyd’s Rep 345 at 357 drew the distinction in these 

terms: 

In my view, the effect of Clauses 5 and 6 of the contract is to entitle the 

buyer to refuse delivery if he is not reasonably satisfied of the 

performance of the craft when tendered by the seller for delivery at the 

conclusion of the acceptance trials; and, in the context of Clause 6, I 

construe the expression "performance" widely and as including the 
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standard of workmanship and materials and the compliance of the craft 

with the specification. To read the words "performance of the craft" in 

a narrower sense would result in the seller being deemed to have 

fulfilled his contract even if the interior fittings were incomplete or 

different from those specified so long as the vessel sailed well. 

But it does not follow that, because when the vessel is first tendered by 

the seller for acceptance trials the buyer is reasonably dissatisfied with 

her, he is entitled to treat the defects then existing as a breach of 

condition, so as to enable him to treat the contract as repudiated and 

to revest in the seller any property in the craft or any part thereof which 

may have been vested in the buyer by virtue of Clause 8. The buyer is 

entitled to refuse to accept delivery of the vessel in its existing state, 

but, if the defect is one that can be remedied, and remedied within a 

time which will still enable the seller to deliver within the period of 

delivery permitted by the contract, the buyer is not, in my view, entitled 

to treat the contract as repudiated by the seller by reason of the 

existence of such defects at the time when the vessel is first tendered 

for acceptance. 

73. Lord Diplock clearly thought the vessel would not be deliverable if its interior 

fittings were different to those specified (a relatively minor non-compliance).  

74. But the more important point is the express recognition of the distinction 

drawn between mere undeliverability (on the one hand) and (on the other) a 

condition so bad as to constitute repudiatory breach. 

75. So to conclude, the general advice for Buyers is 

(1) Look very carefully at what if anything the contract says about the 

condition that the vessel must be in in order to be deliverable. In the 

absence of specific provision, the likely answer is that the vessel 

must, save for de minimis non-compliances, comply completely with 

the specification; 
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(2) If a deliverable vessel is tendered, you are obliged to take it; 

(3) If a non-deliverable vessel is tendered, you are not obliged to take 

delivery, but you cannot exercise a contractual right to cancel until 

the drop dead has passed.  

 

COMMON-LAW TERMINATION 

76. This is the area that is most puzzling for commercial parties unfamiliar with 

English common law.  Many commercial people will assume (not 

unreasonably) that, if a contract takes the trouble to set out termination rights, 

it is setting out all of the circumstances in which termination can take place; 

and if a mode of termination is not set out in the contract it does not exist.  But 

that assumption is usually wrong.  In the absence of an express contractual 

provision saying that the contract may only be terminated on the grounds 

specified in the contract, under English law a contract may be terminated by 

the innocent party if the other party is in repudiatory or renunciatory breach 

of contract, or has breached a condition. 

77. The commercial person’s assumption is wrong because there is a presumption 

that contracting parties do not give up valuable rights arising by operation of 

law, e.g. the right to recover damages under the general law or a right to 

terminate the contract at law. The seminal case is Modern Engineering v 

Gilbert Ash [1974] A.C. 689 (“Gilbert-Ash”) and the same approach was 

adopted in Gearbulk and Dalkia Utilities v Celltech [2006] 1 Lloyd’s Rep. 599 

(“Dalkia”). 

78. See Gilbert-Ash at p. 717G per Lord Diplock: 

“It is, of course, open to parties to a contract for sale of goods or for work and 

labour or for both to exclude by express agreement a remedy for its breach 

which would otherwise arise by operation of law or such remedy may be 

excluded by usage binding upon the parties (cf. Sale of Goods Act 1893, section 
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55 ). But in construing such a contract one starts with the presumption that 

neither party intends to abandon any remedies for its breach arising by 

operation of law, and clear express words must be used in order to rebut this 

presumption.” 

79. And see Dalkia at p. 607 LHC, ¶21, per Christopher Clarke J: 

“Secondly, clause 15.7 does not seem to me sufficiently clear, as it would need 

to be, to exclude the parties’ common law right to accept a repudiatory breach 

of contract (eg an outright refusal to perform) as discharging the innocent 

party from further liability and to claim damages for the loss of the contract. 

The presumption is that it does not unless there are clear express words to that 

effect: Modern Engineering (Bristol) Ltd v Gilbert Ash (Northern) Ltd [1974] AC 

689, 717.” 

80. And see Gearbulk at p. 39E-F, ¶22-23, per Moore-Bick LJ: 

“[22] For reasons given earlier, any person approaching negotiations with a 

view to entering into a legally binding contract (and certainly experienced 

businessmen such as the parties to these contracts) is to be taken to know that 

the law gives him a right to recover damages for loss of his bargain if the other 

party commits a breach which deprives him of substantially the whole benefit 

that it was intended that he should obtain from it. That, of course, is a valuable 

right, even more valuable, perhaps, than the right of set-off considered in 

Modern Engineering (Bristol) Ltd v Gilbert-Ash (Northern) Ltd [1974] AC 689. 

In that case Lord Diplock observed, at p 717, that “one starts with the 

presumption that neither party intends to abandon any remedies for its breach 

arising by operation of law, and clear express words must be used in order to 

rebut this presumption.” 

[23] Mr Dunning submitted that since that decision the approach of the courts 

to the construction of exclusion clauses has developed in favour of a greater 

willingness to give them the meaning which the words used would naturally 

bear. I would accept that, but I would not accept his suggestion that as the law 
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stands today there are two competing approaches struggling for supremacy: 

one requiring clear express words, the other favouring the natural meaning of 

the words used. It is important to remember that any clause in a contract must 

be construed in the context in which one finds it, both the immediate context 

of the other terms and the wider context of the transaction as a whole. The 

court is unlikely to be satisfied that a party to a contract has abandoned 

valuable rights arising by operation of law unless the terms of the contract 

make it sufficiently clear that that was intended. The more valuable the right, 

the clearer the language will need to be.” 

81. Does this all mean that Buyers need not worry too much about express 

contractual rights and can focus instead on whether there has been a 

repudiatory breach by the Buyer?  Certainly not:  for three reasons: 

(1) First, it is in practice usually much easier to demonstrate a breach 

giving rise to a contractual right to terminate than to demonstrate a 

repudiatory breach of contract;  

(2) Second, and often critically, terminating only on common law 

grounds will generally not give to rise the ability to call on the refund 

guarantee, because RGs are almost always written so that they 

guarantee (only) the performance by the Yard of an express 

contractual right to repay the instalments; 

(3) It may be that there are limitation of liability clauses which are 

sufficient broadly drawn to limit or exclude liability for common law 

terminations altogether, or to restrict the Buyer’s remedies to those 

remedies provided in relation to express contractual rights to 

terminate. 

82. But conversely, it is unwise entirely to ignore the possibility of terminating on 

the grounds of repudiatory breach in addition to exercising common law rights 

because 

(1) It gives the Buyer another string to their bow 
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(2) In some cases2 it will open up the possibility of claims to damages 

which might not be available for a termination under express 

contractual terms. 

83. The common law about termination of contracts is far from straightforward  

and well beyond the scope of this paper. Suffice to say that great care has to 

be taken in the correspondence that is written, and it is often difficult to give 

confident advice as to what constitutes repudiation, or as to how long the 

innocent party has in which to elect whether or not to accept the repudiatory 

breach. There are many traps and uncertainties. And, fortunately for lawyers, 

but unfortunately for their clients, plenty of scope for disputes. 

 

 

NICHOLAS VINEALL QC 

4 PUMP COURT 

TEMPLE LONDON EC4 

nvineall@4pumpcourt.com 

 

 

 

                                                             
2 In cancellation cases there will in practice tend to be no expectation loss, but there might be 
reliance losses.  Buyers usually only exercise a contractual right to cancel because performance of 
the contract has become unattractive to them: they would be taking delivery of a vessel at over 
the market price. In those circumstances getting their instalments back may in fact put them in a 
better position than had the contract been performed. They may however have some reliance 
losses: for instance supervision costs incurred and wasted over the course of the contract.  
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CAN I CANCEL THIS 
SHIPBUILDING CONTRACT? 
 

Nick Vineall QC 

4 Pump Court 

The three interested parties 

Yard Buyer and Yard’s bank 

But three separate contracts: 

 The SBC between Yard and Buyer 

 The Refund guarantees between Yard’s Bank and 
Buyer 

 Whatever contractual arrangements exist as between 
the Yard and its bank 
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Shape of a SBC – Buyer’s obligations 

Simple contracts – almost crude 

Buyer’s obligations limited in number: 

 To pay the purchase price 

 To pay instalments of the purchase price, each by 
way of an advance against the final purchase price 

Buyer may have other rights, but generally few other 
obligations 

A sale of goods contract (more-or-less) 

 

Yard’s obligations 

Yard’s obligations: 

 to build and test (and perhaps also design) the vessel 

 and deliver it by the delivery date 

 so that the Vessel  

– is “in accordance with the specification”; 

– is in accordance with Class rules 

–obtains Class certification; and 

–  (usually) so that the vessel meets certain specific 
performance criteria 
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The role of Class 

Class decides whether Vessel gets classified 

Almost always some provision about class 
determinations eg “Decisions of the Classification Society 
as to compliance or non-compliance with the 
classification shall be final and binding on both parties 
hereto” 

Common and mistaken tendency of Yards (especially in 
China) to assume that if Class is satisfied with the build 
then the Buyer cannot justifiably complain 

 

The two basic types of termination 

Under express contractual terms as to termination: 

At common law 
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The interplay between CL and contractual  
termination 

 specific termination provisions will not be taken to exclude common law termination unless 

the contract very clearly says so; 

 where both are available, a party can generally elect to exercise both rights at the same time; 

 if exercising one of the rights is inconsistent with exercising the other (because the 

consequences of their exercise conflict) terminating party must elect between them and 

communicate choice; 

 where the consequences of contractual and CL termination are identical, it is not necessary to 

specify which right is being exercised in order to bring about an effective termination.  But in 

cases where the consequences of exercising the two rights are different, but not inconsistent, 

it is necessary to make it clear which right is being exercised or that both rights are being 

exercised; otherwise there will not be the certainty required for an effective termination. 

See per Leggatt J Newland Shipping v Toba Trading 2014 EWHC 561 #49 

 

Traps for Heffalumps 



02/12/2015 

5 

Two (connected) Heffalump traps 

Take great care with termination notices. Do not fall into 
the trap of terminating only on one basis when you ought 
to have used both. 

 

Depending on the wording of the refund guarantee/s 
there can be a risk that a common law termination of the 
SBC will not trigger a liability on the bank to repay.  Do 
not fall into the trap of terminating only at common law, 
only to find that there is no claim under the RG.  

The three basic types of contractual termination 

(1) Failure to meet specified performance criteria for which 
specific termination rights are provided 

(2) No tender for delivery before drop-dead date 

(3) Tender before drop dead date but Vessel not in conforming 
state when tendered 
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(1) Failure to meet performance criterion 

Conceptually straightforward 

Typically, failure to meet speed, fuel consumption, 
deadweight, or capacity stipulations 

Contracts always provide a “margin” where shortfall 
results in damages or reduction of contract price 

But if Yard falls below the allowable margin Buyer can 
cancel. 

(2)  No tender of vessel before drop dead date 

Simple … provided you know exactly when the right to cancel arises. 

Basic architecture of most SBCs is 

 A contractual delivery date 

 Then a grace period (eg 30 days) 

 Then a period (eg 180 days) during which LADs accrue (or the 
contract price is gradually reduced) 

 And then the drop-dead or cancellation date (eg 210 days after 
contractual delivery date).  

But that assumes no delay caused by Buyer, and no force majeure 
type delays 



02/12/2015 

7 

The three types of delay 

Zhoushan Jihnhaiwan v Golden Exquisite Inc 2015 1 Lloyd’s 

Rep 283 – Leggatt J 

Contract expressly identified and defined Permissible Delay 
and Non-Permissible delay.  

But contract also identified other causes of delay which had a 
defined consequence: Judge called them “excluded delay” 

  

“Excluded delay” 

 any period of delay caused by Buyer specification changes; 

 any period of delay caused by the Buyer’s failure to deliver on time any 

item of buyer supply equipment; 

 any period of delay caused by the Buyer’s failure to attend sea trials; 

 any period of time for which the Buyer was in default of its obligations to 
pay instalments, or in breach of its obligation take delivery after the 
vessel was tendered; 

 any delay caused by a reference to arbitration. 

EFFECT: EXTENDS THE CONTRACTUAL DELIVERY DATE 
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Permissible Delay 

Specified in contract (Art VIII) – including, eg, temperatures 
above 35 C; tidal waves typhoons or hurricanes 

- basically things that look like force majeure and are nobody’s 

fault 

- but Yard must give written notice of start date, end date, and 
delay caused by it, if the delay is to count 

- and must in fact CAUSE delay 

EFFECT:  no impact on price; no impact on contractual delivery 
date; if permissible delay exceeds 225 days Buyer can cancel 

 

Non-permissible delay 

Everything else - the catch all.  

Construction delays are prima facie Yard’s responsibility – 
unless contract provides otherwise 

Yards often try to blame delay on generalised failure by 
Buyer to supervise construction – usually hopeless 

EFFECT of NP DELAY:  

• Reduces contract price, usually after 30 days’ grace 

• Entitles Buyer to cancel when NP delay exceeds 210 
days 
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Buyer’s right to cancel 

What is important is delay between contractual delivery 
date (as extended by excluded delay) and tender of Vessel 
for delivery. 

 

Buyer can cancel if Vessel hasn’t been delivered and 

(1) Permissible delay exceeds 225 days; or 

(2) NP delay exceeds 210 days; or 

(3) Combined total of P and NP delay exceeds 270 
days 

 

Geeky graph 
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Prevention Principle 

Adyard Abu Dhabi v SD Marine [2011] EWHC 848 Hamblen J 

Promisee cannot insist on performance of an obligation which he has 
prevented promisor form performing (even if no breach of contract by 
promisee). 

Consequence said to be time set at large, obligation is to complete 
within reasonable time, requires notice making time of essence 

Does not apply if there is contractual machinery available to deal with 
the act of prevention – which there almost always is. 

   

  

Type 1 – vessel fails to meet stipulated performance 
requirements 

Type 2 – vessel delivered after cancellation date  

Type 3 – vessel delivered before cancellation date but 
not conforming to the contract 
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The proper approach 

Question is whether Yard has made a tender of a 
conforming vessel: 

 if yes, Buyer must take it and pay final instalment 

 if no, Buyer is not obliged to accept vessel 

But if Yard tenders a non-conforming vessel before the 
cancellation date, the Buyer does not have a contractual 
right to cancel or terminate 

 

Who says that is the proper approach? 

No recent reported cases (surprisingly) 

Diplock J in McDougall v Aeromarine [1958] 2 Lloyd’s 
Rep 345: 

But it does not follow that, because when the vessel is first tendered by the seller 

for acceptance trials the buyer is reasonably dissatisfied with her, he is entitled to 

treat the defects then existing as a breach of condition …  

The buyer is entitled to refuse to accept delivery of the vessel in its existing state, 

but, if the defect is one that can be remedied, and remedied within a time which 

will still enable the seller to deliver within the period of delivery permitted by the 

contract, the buyer is not, in my view, entitled to treat the contract as repudiated 

by the seller by reason of the existence of such defects at the time when the 

vessel is first tendered for acceptance. 
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So when is a vessel deliverable? 

Starting point: leaving aside de minimis exceptions, the 
vessel must comply with the contract terms 

But nearly all SBCs contain “near miss” provisions which 
modify the position to make it easier for the Yard to insist 
that Buyer must accept the Vessel even if it does not 
entirely meet the contractual specifications.  

The de minimis exception 

Might expect Tribunals 
to construe de minimis 
quite generously to the 
Yard given that ships 
are large, expensive 
and complicated –
especially so if there is 
no near-miss provision 

Practically perfect in 
every way may be too 
much to expect 
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Near miss provisions 

Absolutely critical 

CMAC Art XIV.4 

If there are few outstanding items which don’t affect the 
safety and navigation of the VESSEL when delivery of the 
VESSEL, the parties shall list the quantity of the 
outstanding items and date to complete these items. All 
outstanding items shall be completed within four (4) days 
after delivery of the VESSEL, which shall be recorded in 
the delivery documents. Such outstanding items shall not 
affect the delivery of the VESSEL and the BUYER shall 
take delivery of the VESSEL. 

 

 

Summary –unwilling Buyer’s perspective 

Work out the cancellation date – carefully and 
conservatively 

Check the headline performance criteria are met 

Check Vessel has Class certificates 

If a deliverable vessel is tendered before the cancellation 
date you must take it.  Look carefully at the near miss 
provisions to help decide whether deliverable. 

If the vessel is tendered before the cancellation date but 
is not in a deliverable condition you are not obliged to 
take it, but you probably have no contractual right to 
cancel.  
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Terminating shipbuilding 
contracts: what will 
happen if I do? 

Max Lemanski 

DECEMBER 2015  

Overview 

• Key points: 

• Termination by the Buyer/demand money back 

• The Yard won’t pay/can’t pay 

• The Buyer makes a demand under the refund 
guarantee 

• Problems with the refund guarantee – what if the 
Refund Guarantor won’t pay? 

• What about common law remedies? 
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The Buyer wants to terminate the SBC and 
obtain a refund of instalments paid 

• Terminate under the contract terms or at law, or both?  

• Need to: 

• Check the contractual provisions – form of written notice 
required 

• Include cancellation and demand for repayment 

• Timing (what about waiving the right to terminate?) 

• Contractual means of delivery? Deemed received? 

• What about the refund guarantee – when does it expire? 

 

• Get it wrong and the cancellation notice may itself be a 
repudiatory breach by the Buyer 

 

The Yard won’t pay – demand under the 
refund guarantee 

• Insolvency? 

• Next steps: 

• Make a demand under the refund guarantee 

• How much time does the Buyer have to give the Yard 
to repay? 

• Form of demand – SWIFT? 

• Beware SWIFT numbers  

 
 

 

• Financing bank’s prior written consent? 
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Nature of the refund guarantee? 

• What type of instrument is it?  

• Is it a primary liability instrument (an ‘on demand’ 
bond)? 

• Or a secondary liability instrument (a guarantee 
properly so called, or a ‘see to it’ guarantee)? 

• It is a question of construction in each case, taking 
into account the relevant legal principles 

• Does it really matter?  

• Yes – it can make all the difference    

 

 

Refund guarantees – ‘on demand’ bonds 

• Key points are: 

• Independent/primary payment obligation 

• Liability to pay arises upon a compliant demand being 
made  

• Similar to a letter of credit – pay against documents 

• General rule is that, absent fraud, if a demand is 
made in accordance with the terms of the refund 
guarantee, the Refund Guarantor is obliged to pay 
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Refund guarantees – ‘see to it’ guarantees 

• Traditional guarantees: 

• Under a secondary liability instrument the liability of 
the guarantor is dependent on that of the primary 
debtor – see American Home Assurance Co v Hong 
Lam Marine Pte Ltd [1999] SGCA 55 (Singapore Court 
of Appeal) 

 

• “The essential distinguishing feature of a contract of 
guarantee is that the liability of the guarantor always 
remains ancillary, or secondary, to that of the 
principal, who remains primarily liable to the creditor. 
There is no liability on the guarantor unless and until 
the principal has failed to perform his obligations.” 

 

Wuhan Guoyu Logistics Group v Emporiki 
Bank of Greece SA [2012] EWCA Civ 1629  

• How does the Court/Tribunal decide? 

• If an instrument: 

• relates to an underlying transaction between parties 
in different jurisdictions 

• is issued by a bank 

• contains an undertaking to pay ‘on demand’ (with or 
without the words ‘first’ and/or ‘written’) 

• does not contain clauses excluding or limiting the 
defences available to the surety 

 

then there is a presumption that it is an “on 
demand” bond - the Paget presumption 
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Does it really matter? 

• It can - consider the following case: 

• Buyer terminates the SBC and then makes a demand 
under the RG  

• The Refund Guarantor refuses to pay   

• The Refund Guarantor alleges that the SBC is 
unenforceable due to illegality 

• This is due to the deliberate backdating of the SBC to 
avoid the PSPC requirements  

• If (a) the SBC was unenforceable and (b) the RG was 
a secondary liability instrument, then the Refund 
Guarantor was off the hook 

• So the construction of the RG was critical 

 

The construction of the refund guarantee 

• Tribunal accepted that starting point was the RG was an on-

demand bond: 

• It contained 3 of the 4 Paget factors, like the Wuhan RG 

• The Tribunal accepted that the Paget presumption applied   

• Looked like an on-demand bond: 

WE SHALL PAY THE SUM DEMANDED BY THE BUYER WITHIN 

FIFTEEN (15) BANKING DAYS AFTER RECEIPT OF A WRITTEN 

DEMAND FROM THE BUYER TOGETHER WITH THE BUYER'S 

CONFIRMATION THAT THE BUYER IS ENTITLED TO CLAIM 

REPAYMENT UNDER THE CONTRACT AND THAT THE SELLER 

HAS FAILED TO MAKE SUCH REPAYMENT WITHIN FIFTEEN (15) 

BANKING DAYS (emphasis added) 
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Pause mechanism 

• It also included the usual ‘pause mechanism’: 

HOWEVER, IN THE EVENT OF ANY DISPUTE BETWEEN 
THE BUYER AND THE SELLER IN RELATION TO: 

WHETHER THE SELLER SHALL BE LIABLE TO REPAY THE 
INSTALMENT PAID BY THE BUYER AND 

CONSEQUENTLY WHETHER THE BUYER SHALL HAVE THE 
RIGHT TO DEMAND PAYMENT FROM US, AND SUCH 
DISPUTE IS SUBMITTED [TO] ARBITRATION IN 
ACCORDANCE WITH… THE CONTRACT, WE SHALL BE 
ENTITLED TO WITHHOLD AND DEFER PAYMENT UNTIL 
THE ARBITRATION AWARD IS RENDERED (emphasis 
added) 

So what happened? 

• The Tribunal held: 

• The word ‘consequently’ indicated that the Buyer's 
right to demand payment from the Bank would arise 
only in the event that the Seller was liable to repay 
the instalments paid by the Buyer 

• This was sufficient to rebut the Paget presumption 

• The RG was a guarantee properly so-called 

• Because the Buyer’s rights under the SBC were 
unenforceable there was no enforceable obligation on 
the Bank to pay under the RG 

• Result?  Payment under the RG – US$0 
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Spliethoff’s Bevrachtingskantoor BV  v Bank 
of China Limited [2015] 2 Lloyd's Rep. 123  

• The same argument in the Spliethoff case.  The RG included the same 

pause mechanism - the “Proviso” 

HOWEVER, IN THE EVENT OF ANY DISPUTE BETWEEN YOU AND THE 

SELLER IN RELATION TO: 

(1) WHETHER THE SELLER SHALL BE LIABLE TO REPAY THE INSTALMENT 

OR INSTALMENTS PAID BY YOU AND (2) CONSEQUENTLY WHETHER YOU 

SHALL HAVE THE RIGHT TO DEMAND PAYMENT FROM US,  

AND SUCH DISPUTE IS SUBMITTED… FOR ARBITRATION … WE SHALL BE 

ENTITLED TO WITHHOLD AND DEFER PAYMENT… WE SHALL NOT BE 

OBLIGATED TO MAKE PAYMENT TO YOU UNLESS THE ARBITRATION OR 

COURT ORDER ORDERS  THE SELLER TO MAKE REPAYMENT 

 

 

Spliethoff’s Bevrachtingskantoor BV  v Bank 
of China Limited [2015] 2 Lloyd's Rep. 123  
 

• The RGs were ‘on demand’ bonds 

• “As for the Proviso, in the event of a qualifying reference to 

arbitration or appeal, BOC’s [the Refund Guarantor] liability is 

nevertheless still triggered by a document, namely an award or 

court order, not by reference to the merits of any underlying 

dispute between SBC and the Sellers.  BOC is not required to 

become concerned with the merits of any underlying dispute.  

The question is one of timing, not substance.” – para 78 

• “The Proviso defers the obligation on BOC to pay (and then only 

in limited circumstances), but does not provide for any basis for 

any resistance of the obligation once it arises.” – para 80 
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Conclusions on construction 

Conclusion: 

• Drafting refund guarantees is very important and can 
make all the difference to the Buyer’s recovery of 
instalments paid – Buyers will want ‘on-demand’ 
bonds 

• The ‘pause mechanism’ is not fatal to an ‘on-demand’ 
bond - see Spliethoff  

• Unlikely to be the last time this type of point is 
litigated – backdating happens more than we might 
think 

• Illegality, a matter of public policy, can produce very 
harsh results.  So, bad luck if you/your client are on 
the wrong end of it… 

 

 

Common law damages (1) 

• What about common law remedies for the Buyer? 

• How does the Buyer terminate at common law? 

• Communicate clearly and unequivocally his intention 
to treat the contract as discharged 

 

See: 

 

• Stocznia Gdynia SA v Gearbulk Holdings Ltd  

• Newland Shipping and Forwarding Limited v Toba 
Trading FZC  
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Common law damages (2) 

• Why bother?   

• Remedies other than the return of instalments may be 
available: 

• Expectation losses – loss of profit in not having the vessel 
on the due date of delivery (requires a rising market) 

 

• Reliance losses – damages assessed by reference to the 
sums which the Buyer has incurred in performing their 
obligations in reliance on the Builder performing their part 
of the bargain (more likely to be used if no profit)  

 

• But may be excluded in the SBC 

 

Terminating shipbuilding 
contracts: what will 
happen if I do? 

Max Lemanski 

DECEMBER 2015  
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FD&D COVER & SHIPBUILDING 
 

 
 

1. Shipbuilding disputes are frequently factually and legally complex. The 
legal costs involved in dealing with such disputes can, therefore, be 
significant. As a result, it is common to find that behind the parties stands 
some form of legal expense insurance. The most usual type is that of an 
FD&D insurer.  
 

2. This paper will look at what FD&D insurance is, where it comes from, how 
it operates and, specifically, how it can assist a shipowner with the process 
of building a vessel. 

 
History 

 
3. In order to properly understand the principles and operation of FD&D 

Cover, it is necessary to briefly review the origins of mutual marine 
insurance in general. Marine insurance, as a concept, pre-dates the Romans 
and its regulation in Britain dates back to the beginning of the 17th 
Century1.  
 

4. The primary risk the purchaser of any property faces is clearly that of loss 
of, or damage to, the property. In the case of ships the most obvious risk 
against which the owner will wish to protect themselves, is that of loss of 
or damage to the ship (i.e. hull insurance). For most of the 18th Century, 
only two companies had the Royal Charter required at the time to 
underwrite hull insurance in England. Although many individuals 
continued to underwrite such risks, these restrictions led to a monopolistic 
and unreliable insurance market for shipowners. 
 

5. The response was for groups of owners to join together, and agree to 
spread the cost of loss of or damage to their ships between themselves. 
These early mutual insurance organisations were known as Hull Clubs and 
provided hull insurance, at cost, to their Members.  
 

6. As the 19th Century progressed, case law and statute gradually imposed 
new and greater liabilities on the owners of ships, in respect of collision 
claims2, personal injury3, FFO (Fixed and Floating Object) damage4 and 
cargo5 claims.  
 
 

                                                        
1 1601 Act touching on the Policies of Assurances used among Merchants. 
2 Hay v Le Neve (1824), 2 Shaw 395. 
3 1846 Fatal Accidents Act. 
4 1847 Harbours, Docks and Piers Clauses Act. 
5 Kopitoff v Wilson (1876), 1 QBD 377. 
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7. These new third party risks were considered more diverse and 

unpredictable than hull risks, and the commercial market failed to provide 
an adequate solution to insure them. Shipowners also had to bear one 
quarter of collision risk claims, not covered by hull clubs at the time. As a 
result, ship owners gradually began new mutual societies to share third 
party liabilities. These would become the P&I (Protection and Indemnity) 
Associations of today. Their role was a) to ‘protect’ their Members against 
third party claims, and b) where the ship owner had to pay such claims, to 
repay, or ‘indemnify’, them. 
 

8. Not all liabilities were covered by P&I Clubs. Ship owners could also face 
commercial claims in relation to their day to day operations which were 
not insurable. They could face claims from, for example, seafarers alleging 
their wagers had not been paid or charterers unhappy with the vessel. As 
well as defending such claims, ships engaged in trade were also issuing 
invoices for freight, as well as claims for demurrage. These claims all had 
to be dealt with by appointing specialist consultants or lawyers in the City. 

 
9. Later in the 19th Century, it therefore became clear that ship owners 

required some form of insurance against the potential legal costs of dealing 
with disputes related to their vessel. In response, P&I Clubs began to offer 
an additional form of insurance, known as Defence Cover, or Freight, 
Demurrage and Defence (FD&D) Cover. This insurance would pay the legal 
fees incurred in dealing with these types of dispute. The variety of disputes 
governed by FD&D cover has gradually grown, as has the number and type 
of providers. 

 
Providers 
 

10. Today, FD&D cover is provided by all 13 Clubs in the International Group 
of P&I Clubs6, although FD&D risks are not shared between the Clubs in the 
same way these Clubs ‘pool’, or share, their large P&I claims. A number of 
non-International Group mutual P&I Clubs offer FD&D cover on similar 
terms to the IG Clubs, such as China P&I and Korea P&I. There are also 
standalone (FD&D-only), mutual Clubs, such as the German Defence Club 
and Nordisk. Finally, a range of non-mutual Clubs and other ‘fixed-
premium’ facilities offer legal expenses cover for marine risks, often to 
specialist groups; for example, the Charterers’ Club and Charterama offer 
FD&D policies which, as their names suggest, respond specifically to legal 
disputes arising from the chartering of vessels. 

 
 
 
 
 

                                                        
6 Technically the UK P&I Club does not provide FD&D Cover, but the UK Defence Club, exists 
specifically for this purpose. Both Clubs are managed by Thomas Miller. 
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Nomenclature 
 

11. The term ‘Defence cover’, is used interchangeably with FD&D Cover, and 
does not denote any lesser extent of cover. For the avoidance of doubt, it is 
possible not only to defend, but also to bring claims, under a Defence Cover. 
It is more common in the commercial insurance market to brand FD&D 
cover in plain language (Legal Expenses’ Insurance, Legal Costs’ Cover etc.), 
but the conditions of cover are often similar to that of the mutual Clubs. 
 

12. The Shipowners’ Club is relatively unique amongst the International Group 
mutual Clubs, in that cargo vessels represent only a small proportion of our 
overall Membership.  In 2011 Shipowners therefore decided to market our 
FD&D cover to Members as Legal Assistance & Defence (LADC) Cover. 
Neither the substance of the cover, nor its means operation, have changed. 
Rather, the removal of cargo-specific terms was intended to encourage 
non-cargo vessel operators to purchase the cover. We also designed a 
range of ‘plain language’ FD&D policies, tailored to particular groups of 
vessels, including yacht, fishing vessels and harbor craft. Since these 
changes have come into effect, the number of vessels with FD&D cover 
across the Club has more than doubled.  

 
Extent of Cover & Discretionary Nature 

 
13. FD&D policies are ‘named risk’ insurances, and the cover responds to a list 

of specific types of claim. Many outside the industry still consider that the 
cover relates only, or mainly, to freight and demurrage claims, but that is 
not the case. In fact, the cover provided by Shipowners, in common with a 
number of FD&D providers, responds to a wide range of types of claims 
which may give rise to a shipowner incurring legal costs.  

 
14. As well as responding to claims under charterparties and contracts, the 

cover responds to disputes in relation to shipbuilding, ship purchase and 
sale, ship finance, ship repairs etc. Disputes in relation to claims made 
against other insurers (often claims not paid by hull insurers), disputes 
with crewmembers, Masters and ships’ agents, also fall under the cover.  

 
15. The categories of cover are very broad, but the underlying three 

requirements for cover which apply to P&I claims, also apply to FD&D 
claims, as follows: 

 
The claim must arise: 
i) from an event during the period of entry (in respect of FD&D 

claims, the relevant date is normally the date on which the 
cause of action arose); 

ii) in respect of a Members’ interest in the insured vessel; and 
iii) in connection with the operation of the vessel. 
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16. Because of the liberal terms on which the cover is made available, it is 
important that some form of qualitative filter can be applied to claims 
which are, in principle, covered. This ensures that the level of costs 
incurred on any one claim are proportionate to the quantum of the claim 
and its merits. Therefore, all FD&D Cover is discretionary; the level of costs 
to be incurred in any one claim will be agreed by the Board or the 
Managers, acting under a delegated authority from the Board. 
 

17. The Shipowners’ Club Rules provide that in exercising our discretion, as to 
what level of cover should be afforded to an individual claim, we will take 
into account three things: 

 
a. the merits of the claim; 
b. the interests of the Association as a whole; and  
c. the reasonableness of the Members’ conduct. 

 
18. Even where claims involve very modest quantum or poor merits, the Club 

will normally be able to provide Members with advice, as to their best 
options from one of their in-house lawyers and / or obtain a brief advice 
from an external lawyer, confirming the merits of the claim. In the event 
that external lawyers are appointed, they are normally appointed by the 
Club on behalf of Members. Whilst many FD&D insurers have a panel of 
lawyers, others (like the Shipowners Club), allow Claims Handlers and 
Members to agree on which lawyer or law firm to use on a case-by-case 
basis. 
 

19. Whilst many FD&D policies state that they respond to legal fees or costs 
incurred, in practice they will meet the costs of both lawyers and any other 
parties required to be appointed in order to assist Members with the 
dispute (such as correspondents, expert witnesses, surveyors etc.). 

 
Cover Thresholds 
 

20. FD&D policies normally come with three ‘thresholds’. The first is the 
minimum size of claim that can be supported. At the Shipowners’ Club, this 
figure is USD 2,500. Where the sum in dispute falls below this amount, it is 
not considered economic to take any legal action in relation to it, and the 
Club will not be able to incur costs on the claim.  
 

21. Secondly, there is the amount above which the Club’s Board of Directors 
needs to be informed of the claim. At Shipowners, this is USD 100,000. In 
common with other Club Boards, our Board of Directors contains a number 
of shipowners, and representatives of ship owning companies. Their 
assessment is considered a fairer way to exercise discretionary decisions 
on large claims, where it is other Members’ funds that are at risk. This is 
especially true as some of the discretionary considerations, such as the 
reasonableness of the Members’ behavior, are arguably best judged by 
their fellow ship-owning peers. 
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22. The third threshold is the limit of the policy itself. This is the amount which 
the Underwriter has agreed the Club will pay in legal fees, in relation to any 
one dispute. At Shipowners this amount is by default USD 5 Million, 
although that can be reduced in any one particular policy. Such reductions 
normally arise where a Member does not consider that their vessel 
requires the full limit of cover, and sometimes a premium reduction can be 
obtained if the underwriter is satisfied that this is the case, and the limit is 
set at a lower level. 
 
Deductibles 

 
23. In order to ensure that Members retain a vested interest in the costs being 

incurred, most FD&D insurers have a policy whereby Members meet a 
percentage of the legal fees as a deductible, or policy excess. This is 
sometimes known as a ‘floating deductible’. At Shipowiners, this amount is 
25 % of costs incurred, with a USD 750 minimum and USD 30,000 
maximum. As with the policy limit, the deductible is occasionally varied by 
express agreement. 
 
Opponents Costs 
 

24. Where a Member is unsuccessful in pursuing a claim under their FD&D 
policy, most FD&D insurers will also cover the cost of any opponents’ costs 
that the Member is held liable to pay7. 

 
25. In the event that a Member is successful in their claim and is awarded their 

costs from opponents, the Club has discretion to recover any costs paid 
from this sum. In practice Clubs will normally split a Costs Award pro-rata 
between them and the Member, in line with the percentage each has paid. 
In the event of a lump sum recovery, inclusive of costs, the Club will decide 
on the appropriate amount to deduct from the sum recovered. 
 
Shipbuilding and Club Cover Generally 
 

26. It is possible for a Member to take out P&I Cover for a vessel during 
shipbuilding. Some Members will have crew onboard vessels in a 
supervisory capacity, or for inspection purposes, during the build. 
Members may have to retain liability for any injury to these individuals, 
and, when this is the case, the Club can arrange for a contingent P&I cover 
to be in place during the build period. Such a cover would only respond to 
crew risks, and not the other elements of the Club Rules.  

 
27. Another situation which often arises from shipbuilding, is that of a ship 

built in a jurisdiction other than that in which it is intended to operate. For 
example, a ferry built in China is intended for UK Coastal trade. In this case, 

                                                        
7 Subject to the overall policy limit, or limit of cover agreed, not being exceeded. 
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the ferry’s P&I policy will normally have a UK Coastal areas trading 
warranty. In such cases the shipowner would normally speak to the Club, 
who can include a specific endorsement on the P&I Certificate for the 
delivery voyage from China to the UK, at a small additional premium. 
 
Shipbuilding and FD&D Cover 
 

28. In common with other Defence insurers, of the sixteen types of claims the 
Shipowners Club’s FD&D Cover responds to, only claims in relation to 
shipbuilding and ship purchase are subject to special conditions. In both 
cases, it is a condition of cover that the vessel has been entered with the 
Association from the date of the relevant contract. As such, Members 
wishing to cover the risks of legal disputes arising from a shipbuilding or 
purchase contract must ensure that they begin speaking to their FD&D 
underwriters as early as possible, preferably at the stage of contract 
drafting. 
 

29. Most FD&D insurers, who also provide P&I insurance, will also only agree 
to underwrite the FD&D shipbuilding risk if the shipowner agrees that the 
vessel, once built, will be entered with that insurer for both P&I and FD&D 
risks. 

 
30. When a Member contacts the Club to enquire about obtaining FD&D cover 

for a ship that is due to be built, the Underwriter will, as usual, assess the 
risk in order to arrive at a suitable premium (or Call in Club parlance). In 
the case of shipbuilding this is normally done with assistance by a member 
of the FD&D team, who will review the draft shipbuilding contract and 
report to the underwriter on both the likelihood of disputes developing and 
the potential costs of those disputes, should they develop.  
 

31. The main points of consideration in such an exercise are normally as 
follows: 

 
a. Is the contract on a standard form? If not, is it clearly drafted and 

does it contain all the relevant provisions? 
b. Where (geographically) will the ship be built? 
c. Who are the shipyard? 
d. Is there a refund guarantee? If so, how is it drafted and who is the 

guarantor? 
e. What is the forum and jurisdiction for resolving disputes? 
f. Are the ships of a standard build?  
g. Has the shipyard (or Member) built similar vessels before? 

 
32. Once FD&D cover is in place, in the event that a dispute arises between 

Members and the yard, or any other party in relation to the build, the Club 
will be able to step in to assist Members. Initially, our in-house lawyers will 
be able to review the position and provide preliminary advice, or 
correspond with the yard. Should further assistance be necessary, the Club 
will normally advise taking a brief opinion from an external Solicitor or 
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Counsel. If the dispute cannot be resolved quickly, we will normally 
instruct a firm of specialist Solicitors to open a file and deal with the claim 
on Members’ behalf. 
 

33. If a Member with FD&D Cover therefore wishes to terminate their 
shipbuilding contract, the Club and lawyers appointed by us, will be able to 
advise them fully on whether or not they are entitled to do so. If they do 
terminate (and their decision to do so is reasonable) the Club cover would 
also be able to respond to assist them in drawing down on their refund 
guarantee, or with the legal process of moving the part-built hull to another 
yard, where the build can be completed. We would also assist, if necessary 
in any dispute involving the guarantor in respect of drawing down on the 
Refund Guarantee. 

 
 

Alexander McCooke 
FD&D Manager 

The Shipowners’ Protection Ltd.8 
December 2015 

                                                        
8 As Managers of The Shipowners’ Mutual Protection and Indemnity Association (Luxembourg)  
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LSLC – TERMINATING SHIPBUILDING CONTRACTS
LONDON, 3 DECEMBER 2015
Alexander McCooke, FD&D Manager

 Origins of FD&D cover

 Current FD&D providers

 FD&D cover overview

 Club cover for pre-delivery risks (P&I and FD&D)

 Two FD&D shipbuilding case studies (Indonesia and Croatia)

PRESENTATION OUTLINE

2
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ORIGINS OF FD&D COVER

 18th Century – Hull Clubs (vessel insurance)

 Mid 19th Century – P&I Clubs (vessel liability insurance)

 End 19th Century – FD&D Cover (vessel legal costs’ insurance)

BRIEF HISTORY OF MUTUAL MARINE INSURANCE

4
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CURRENT FD&D PROVIDERS

6

IG CLUBS OFFERING FD&D COVER
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OTHER MUTUALS OFFERING FD&D COVER

8

 British Marine

 Charterama

 Norwegian Hull Club

 Lodestar Marine

 BE&O

 Hanseatic

 Ingosstrakh

 Eagle Ocean Marine

 Charterers’ P&I Club

 Raets Marine

 Carina

 Et al.

NON-MUTUAL PROVIDERS
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 “UK DEFENCE CLUB SEES INCREASED INTEREST IN FD&D COVER

The UK Defence Club, a marine mutual that specialises in legal expenses
insurance for shipowners, has added around 200 vessels to its entered
fleet in the last year”

Tradewinds, June 2015

 “The Club has insured 820 vessels ... for FD&D risks — an increase from 723
vessels ... [last year]. Growth is particularly notable in the Asian market ...”

Swedish Club Annual Report, 2014

FD&D – A GROWTH AREA

10

SHIPOWNERS EXPERIENCE

 The Shipowners’ Club has experienced a huge surge in demand for its FD&D
Cover in recent years.

 The 2011 policy year saw a rebranding of the cover as Legal Assistance &
Defence to appeal to a wider Membership, which appears to have been
successful.
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FD&D COVER OVERVIEW

 Our FD&D Rule (Rule 6) provides cover for the following types of claims, disputes or 
proceedings (in summary):

 Section 1, 2 & 3: Under charterparties & contracts, including cancellation claims,

 4: In respect of loss, damage to or detention of the vessel,

 5: In respect of inferior bunkers or supplies,

 6: For negligent repairs,

 7: In respect of General and Particular Average,

 8: In respect of improper handling of cargo,

 9: In respect of the charges of stevedores, agents, brokers, authorities etc.

BREADTH OF COVER AVAILABLE (1)

12
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 10: In respect of amounts due from marine insurers,

 11: In respect of salvage or towage services,

 12: By or against passengers,

 13: By or against officers, crew, stowaways or other persons,

 14: In connection with the building, purchase or sale of an insured vessel (with a 
proviso – dealt with later),

 15:  In connection with ship mortgages, and

 16: In connection with the representation of the Member at official investigations.

 * The Board may admit other types of claim, which fall within ‘the scope’ of FD&D.

13

BREADTH OF COVER AVAILABLE (2)

 Defence / FD&D / Legal Assistance

 Discretionary Nature

 Cover Thresholds

 Deductibles

 Opponent Costs

FD&D – GENERAL POINTS TO REMEMBER

14
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CLUB COVER FOR PRE-DELIVERY RISKS

 Members can only normally enter vessels in the Club, as an Owners’ entry, once they 
have title in the vessels, and once they are navigational. 

 However, vessels may be entered on a crew-risks only policy, where they have crew 
onboard during building, for whom the Members are liable.

 Delivery voyages, which involve the vessel navigating outside its trading limits, are 
normally covered by way of a specific endorsement on the full P&I policy.

 Therefore, the main risk underwritten  by the Clubs during building, is the cost of 
legal disputes arising from the build itself (FD&D Shipbuilding Cover).

PRE-DELIVERY P&I COVER

16
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 Special conditions on FD&D cover for shipbuilding disputes:

 A) The vessel must be entered from the date of the relevant contract, and

 B) The buyer must agree to place full P&I and FD&D cover with the Club after build.

FD&D COVER FOR SHIPBUILDING DISPUTES (1)

17

 Assuming cover is validly in place, the Club will appoint lawyers or other experts, as 
required, to assist Members with any: 

 ‘claims, disputes or proceedings ... in connection with the building of [the vessel]’.

FD&D COVER FOR SHIPBUILDING DISPUTES (2)

18

 All Club Cover (P&I and FD&D) only responds to risks which arise:

 from an event during the period of entry (in respect of FD&D claims, this 
normally means the date on which the cause of action arose);

 in respect of a Members’ interest in the insured vessel; and

 in connection with the operation of the vessel.
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The jurisdictional puzzles:

The typo’s:

The fundamental concepts:

RECENT CLAUSES OBSERVED 
ON CONTRACT REVIEW

SHIPBUILDING DISPUTE CASE STUDIES
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 South American Member building three passenger vessels in Indonesian yard.

 Contract provided for English Law with LMAA Arbitration.

 Three vessels at various stages of build when dispute arose.

 Members validly terminated the shipbuilding contracts for delay, and received full 
repayment of deposits and interest under the Refund Guarantees.

 However, Members had also paid USD 2 Million directly to local suppliers for 
equipment due to be installed on the vessels. The equipment remained with the 
shipyard, who had entered administration.

 We obtained an interim injunction in Indonesia, preventing the sale of the 
equipment by the yard or its appointed administrators.

CASE STUDY A
INDONESIAN FERRIES (1)

22

 Members commenced London arbitration, to recover the equipment.

 Our submissions were twofold:

 A) That Members had an equitable lien over the equipment,

 B) That the yard were holding the equipment under a resulting trust.

 Costs in England and Indonesia had exceeded £200,000, and further legal costs in 
the arbitration and in Indonesia were predicted, conservatively, to be in excess of 
US$ 500,000.

 Considering the potentially unrecoverable costs involved, and the risk of liability for 
opponents’ costs, we exercised our discretion to withdraw further support for the 
costs of the dispute.

 Members incurred a further USD 25,000 in legal fees and managed to negotiate a 
settlement with the yard’s administrators.

CASE STUDY A
INDONESIAN FERRIES (2)
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 “Hull 5096” 92 % complete in Croatian shipyard, prior to EU accession in July 2013. 

 EU Rules meant subsidies had to be withdrawn before accession. Bankruptcy 
proceedings commenced against yard and work ground to a halt.

 Project value: US$ 50 Million+ for vessel of specialist design, destined for long term 
(15 years+) contract.

 Build contract provided for English Law & LMAA arbitration. Refund Guarantee from 
Croatian bank. Builder in breach if ‘declared’ bankrupt. Strict consequential  loss 
provision.

 Members had two fears:

 1) The cost of rebuilding elsewhere would be significantly higher, and

 2) The 15 year contract could have been prejudiced by the delay (legal issues 
arising from the bankruptcy were predicted to take 18 to 24 months to resolve).

CASE STUDY B
THE ‘IN EXTREMIS’ TRANSACTION (1)

24

 We were able to fund prompt English Law advice on the contract, from the same 
lawyer who had drafted the contract, who was already familiar with the terms.

 Members could allege breach, but may need to wait for bankruptcy proceedings to 
progress. Only a refund under the RG was payable.

 We also received advice from an insolvency lawyer in Croatia. Members would have 
had to bid for the partially built vessel in a public asset auction, perhaps years later.

 Club paid lawyer’s fees to lobby diplomatic channels in Croatia , in order to discuss 
the file with the government directly.

 Croatian Government agreed an ‘in extremis’ transaction. In return for a lump sum 
payment from Members, they ordered the hull be transferred to Members with 
clean title. Club funded legal advice as to the safe completion of the vessel in Italy. 

 Vessel delivered on time, total legal costs in three jurisdictions <US$ 100,000.

CASE STUDY B
THE ‘IN EXTREMIS’ TRANSACTION (2)
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LSLC – TERMINATING SHIPBUILDING CONTRACTS
LONDON, 3 DECEMBER 2015
Alexander McCooke, FD&D Manager



 

 

 

 

 

 

 

 

 

 

 

Part D 

 

Curricula Vitae 
 



THE CHAIRMAN 

The Hon. Mr Justice Picken 

 
 

Sir Simon Picken was called to the Bar in 1989, after study at Cardiff 
University and Cambridge University where he obtained a Starred First 
Class in the LLM. His practice was in commercial law, with a particular 
emphasis on insurance and reinsurance, oil and gas, professional 
negligence and shipping. 

He is co-author of the leading book, ‘Good Faith and Insurance 

Contracts’ (3rd Ed., 2010). He was appointed a QC in 2006. He was 
made a Recorder in 2005, becoming a Deputy High Court Judge in 
2010. He was the Commercial Law QC to the Welsh Government from 
2009 until 2015. He was also the QC Church Commissioner (appointed 
by the Archbishops of Canterbury and York) between 2013 and 2015. 
He was appointed a High Court Judge in the Queen’s Bench Division in 

June 2015. 

http://www.judiciary.gov.uk/wp-content/uploads/2015/07/Simon-Picken-QC-HR.jpg
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4 Pump Court  Temple  London  EC4Y 7AN 

Tel +44 (0)207 842 5555   Fax +44 (0)207 583 2036 

DX 303 LDE www.4pumpcourt.com 

NICK VINEALL QC 

Year of call 1988 

Queen’s Counsel 2006 

nvineall@4pumpcourt.com 

Nick Vineall QC www.4pumpcourt.com 

Barrister, Arbitration Counsel, and Arbitrator 
 
Qualifications 
 
Dip Law (City) 
MA (Pittsburgh) History and Philosophy of Science (Harkness Fellow) 
MA (Cambridge) Natural Sciences 
 
 
LMAA Supporting member; LCIA member; panel arbitrator for CMAC and KLRCA 
 
Recommendations 
 
Nick is recommended in the directories as a leading silk in shipping & commodities, energy & 
natural resources, construction, civil fraud and financial services.  
 
Comments include: 
 

 brilliant on EPC contracts relating to complex offshore construction. 
 energetic and unstuffy, and works hard to get to the bottom of what is going on in a 

case 
 sensible, user-friendly and has real gravitas 
 crisp and to the point 
 extremely bright. His scientific background is useful in cases involving technical issues. 

He grasps, analyses and explains matters in a simple way. His modesty hides his 
incredible intellect. 
 

 
Nick is also a member of Arbitration Chambers Hong Kong – a multi-national office specialising in 
international arbitrations seated in Hong Kong and in the wider Asian area. 
 
Recent arbitration appointments include an LMAA new-build dispute (sole arbitrator), an HKIAC 
appointment concerning a telecoms installation contract and a VIAC (Vietnam) sale of goods 
dispute.  
 
Shipbuilding, Shipping, Offshore Construction, Engineering and Energy 
  
Nick Vineall’s practice in this area focuses on shipbuilding and engineering-heavy contracts, and in 
particular offshore construction projects, and covers both commercially focused and technically 
focused disputes.  His scientific background strengthens his grasp of technical construction issues 
and he enjoys working with (and cross-examining) expert witnesses.  
 
Most of his work is in international arbitration.  
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Nick led the ship builder’s team in the lengthy quantum disputes in the LMAA Solitaire arbitration. 
He has acted against the Brazilian state oil company Petrobras in commercial court claims arising 
from a series of major offshore drill rig, FSO and FPSO construction projects, P38, P40 and P36.    
 
Ongoing and recent cases include: 
 

 Advice on off-spec product claim concerning Nigerian FPSO. 
 

 Acting for a North Sea drilling contractor on two UK Commercial Court claims arising under 
CRINE conditions from rig breakdowns and consequential loss claims. 
 

 Acting in a dispute arising from subsea piling for a drilling services platform in the Caspian 
sea. 

 
 ICC arbitration for Chinese clients concerning turnkey contract for terminal offloading 

facilities. 
 

 LCIA arbitration concerning $30million claim arising from a share sale agreement relating to 
interests in a mega-yacht. 

 
 A series of LMAA arbitrations acting both for and against various Chinese shipyards 

concerning disputed cancellations of shipbuilding contracts – a wide range of vessels 
including bulk carriers, chemical tankers, oil tankers, container vessels and ferries.  
 

 Similar cancellation disputes involving yards in India and Spain, also in LMAA arbitration. 
 

 A loss and expense claim arising from the breakdown of a North Sea drill rig. 
 

 Advising on termination rights in relation to a historic yacht upgrade. 
 

 Advising on delay damages in relation to an offshore wind turbine installation. 
 

 Acting in an LMAA arbitration arising from allegedly defective main engine installation on a 
specialist research vessel. 
 

 LCIA new building dispute concerning specialized subsea survey vessel. 
 

 Advice on a major Australian FPSO conversion dispute. 
 
Other experience includes: 
 

 The Solitaire: major LMAA arbitration concerning the conversion of a bulk carrier into the 
world’s largest dynamically positioned pipelaying vessel; highly complex £300m claim. 

 
 Stay to arbitration of a claim under Turkish law in a dispute concerning construction of 

temporary accommodation in Iraq.   
 

 P38/P40: Acting for upgrade contractors/project managers in connection with post-
completion disputes on the conversion of a tanker to an FPSO and construction of an FSO. 

 
 Defective harbour wall construction; claim on contractors’ all risks policy declined on basis 

there was no damage within meaning of policy.  
 

 ICC arbitration concerning the construction of power plants. Issues included loss and 
expense and delay and disruption, and the meeting of power output and emissions targets. 
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Other recent shipping work includes: 
 

 CoA dispute between Chinese aluminium manufacturer and a HK shipping line (LMAA 
arbitration) 

 disputes under pool agreements 
 charterparty disputes (including free pratique)  
 post-delivery warranty disputes (LMAA arbitration) 

 
Technical expertise 
 
Nick Vineall’s technical experience includes design and construction aspects of all the major ship-
building and offshore construction disciplines including naval architecture, planning and 
programming. Unusually amongst lawyers Nick actually likes spreadsheets, and his scientific 
background means that he enjoys the technical issues often raised in maritime construction 
projects. 
 
 
Recent reported cases include 
 
Damen v Marine Institute (HC) [2015] 2 Lloyds Rep 351: delay in arbitral award, whether serious 
irregularity, quality of reasons 
 
Sun United v Kasteli (HC) [2015] 1 WLR 1527: scope of Arbitration Act section 67; meaning of 
“substantive jurisdiction” 
 
Canada Inc v FCA (CA) [2014] Lloyds Rep (FC) 207: market abuse, derivatives, proof of foreign 
law 
 
Bank Mellat v HM Treasury (SC) [2014] AC 700: closed material, sanctions;  
 
FSA v Sinaloa Gold & Barclays (SC) [2013] 2 AC 28: whether to require regulator to give cross 
undertaking in damages to fortify interim injunction 
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Max Lemanski  
A well-known shipping litigator, Max works for a wide range 
of international shipowners, P&I/FD&D clubs, shipyards and 
financing banks. Clients value his considerable experience 
and expertise, which span the full spectrum of dry shipping 
litigation and arbitration disputes as well as non-contentious 
contract negotiations. 

Max has broad experience representing clients in international 
arbitrations (with particular expertise in LMAA and ICC 
arbitrations) and High Court disputes (including injunctive 
relief). He has also litigated in the European Court of Justice. 

Max represents a wide range of shipowner clients and their 
P&I/FD&D clubs, with a focus on the London market and 
jurisdictions including the Scandinavian countries, Monaco, 
India and Singapore. His experience includes the full range of 
dry shipping issues, including time and voyage charter 
disputes and disputes under bills of lading. Max also has 
considerable expertise in shipbuilding disputes (acting for 
owners, financing banks and yards, especially in Korea). 

In the offshore sector, Max works with many of the firm's oil 
and gas clients. He has developed niche expertise in the LNG 
field. He also works on the non-contentious side, negotiating 
contracts such as shipbuilding contracts, time charters and 
refund guarantees. Max works with a number of yacht owners 
and specialist yards on disputes including refit disputes, paint 
problems and contractual cancellations. 

Once a banking lawyer, Max also works closely with the firm's 
finance team on enforcement actions for financing banks, 
including ship arrests and sales. 

He regularly gives seminars for companies such as the Lloyd's 
Maritime Academy. 

 

Max Lemanski 
Partner 

T: +44 20 7809 2224 
M: +44 7826 550 715 
E: max.lemanski@shlegal.com 

 

 



Alexander McCooke 
 
 
During his legal studies, Alex focused on international maritime law and ADR. 
He worked in the City for several years, handling cargo, salvage and 
documentary fraud claims for Lloyds Syndicates and a number of global 
insurers. In 2010 he moved to the Shipowners’ Club, where he originally 
handled P&I and FD&D claims in the Club’s European Syndicate.   
 
In 2012 he moved to the Club’s Offshore Syndicate, where he is the Deputy 
Claims Manager.  In this position, Alex works closely with the Club’s Members 

in the Middle East and India, and has recently travelled to Abu Dhabi, Dubai, 
Bahrain, Saudi Arabia, Mumbai and Ahmedabad. As a practising solicitor in 
England & Wales, and Member of the Chartered Institute of Arbitrators (CIArb), 
Alex also acts as the Club’s FD&D Manager. 
 
Alex takes a keen interest in developments relating to international piracy and 
represents the Club on the International Group’s Maritime Security 

Subcommittee. He frequently reviews armed guard contracts for Members of 
the Club operating in high-risk areas. Another area of interest is the Maritime 
Labour Convention 2006, on which Alex has published a number of articles for 
the Club, and he recently held a workshop for Members in Rotterdam on the 
subject. 
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	Once a banking lawyer, Max also works closely with the firm's finance team on enforcement actions for financing banks, including ship arrests and sales.
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