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Introduction

This seminar will focus on the different but not unrelated challenges to P&I Clubs,
litigators and arbitrators from the increasing spread, particularly from the field of
international commercial arbitration, of third party funding and of allegations against
arbitrators of apparent bias.

Issues for discussion:

Apparent bias
 The International Arbitration approach – IBA Guidelines and UNCITRAL model law
 Recent Court decisions
 How can and should London maritime arbitration respond?

Third party funding
 External arbitration funding options: the market in 2017
 The application of ATE Insurance and Security for Costs Bonds
 What is third party funding ('TPF')?
 Control: champerty v FD&D club rules
 Conflicts: IBA Guidelines exceptions and revisions affecting insurers and maritime

arbitrators
 Regulation of TPF: legislation in Hong Kong and Singapore and 'soft law' from the

institutions

Part A
Arbitrator Bias – A fresh look?

Simon Kverndal QC

Part B
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James Clanchy
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Arbitration Funding options in 2017
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Part D
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Arbitrator Bias – a fresh look?

Simon Kverndal QC

LSLC Maritime Business Forum 14 June 2017

(a) English arbitration law.  

•Arbitration Act s.24(1)(a): right to apply to the Court to remove an 
arbitrator on ground that “circumstances exist that give rise to 
serious doubts as to his impartiality” 

•Porter v Magill [++] test (NB Popplewell J summary in L,M,N&P)

(b) Usually ad hoc arbitration; usually on LMAA terms

(c)  LMAA and LMAA terms:

(i) Are silent as to arbitrator conflicts

(ii) Contain no challenge system (conflicts committee)

London Maritime Arbitration = 
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(a) May or may not apply English arbitration 
law

(b) If not, likely to be based on UNCITRAL 
model law

(c)  Will apply institutional rules and system 
(conflicts committee) and IBA guidelines

International Commercial arbitration =

Porter v Magill [2002] 2 AC 357, 494 at paragraph 103 (Lord Hope):

•“Whether the fair-minded and informed observer, having 

considered the facts, would conclude that there was a real 

possibility that the tribunal was biased”.

•Laker Airways Inc v FLS Aerospace Ltd [2000] 1 WLR 113: 

•“An unjustifiable or perhaps unreasonable doubt is not sufficient; it 

is not enough honestly to say that one has lost confidence in the 

arbitrator’s impartiality. On the other hand, doubts, if justifiable, 

are sufficient; it is not necessary to prove actual bias”

The Common Law test
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Why?

English Arbitration Act (s.24) speaks only of 
impartiality

Independence as well as impartiality?

•See in particular -

–UNCITRAL model law Articles 12-13

–UNCITRAL Arbitration Rules 11-13

–LCIA Articles 10 & 11

–ICC Article 11 and 14 

International Commercial Arbitration - sources
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•Disclosure requirements on appointment (ICC requires 
formal statement in every case) 

•Rights of challenge based on ‘justifiable doubts as to 
impartiality or independence’, usually must be made 
within (15) days of disclosure or of hearing of conflicts 
circumstance

•Arbitrator considers position and parties may agree to 
challenge

•If still contentious then reference to Court or 
institutional Court for decision 

International Commercial Arbitration – common threads

•Structure:

–Introduction

–General Standards regarding Impartiality, 
Independence and Disclosure

–Practical Application of the General Standards.

The IBA Guidelines 2014 (first issued 2004)
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•Guidelines “do not override applicable national law”

•Apply to Int Com Arb / Investment Arb + express hope 
for “broad acceptance” in international arbitration 
community

•To be applied  “with robust common sense and without 
unduly formalistic interpretation” 

•General Standards include: disclosure requirements; 
waiver provisions; guidance as to “relationships”

•Section (3) =  the Lists: Red (Waivable and  non-
Waivable), Orange and Green

Some features of the IBA Guidelines 

Two particular features which may give rise to conflict 
situations –

(1) Party appointed arbitrators

(2) Appointment as arbitrator of professionals in current 
practice

London Maritime Arbitration
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(1) An interest in the dispute

(2) Acting as counsel in other cases

(3) Other appointments as arbitrator

(4) Same chambers 

(5) Other relationships or connections with a party 

(6) A recurring issue which A has decided or on which he 
has stated views

The principal conflict situations

‘

‘A good thing’ 

BUT – apprehension of apparent bias can be taken too far –

ASM Shipping v TTMI Ltd. [2005] EWHC 2238 (Comm)
Different parties, but same broker
Mr X (Chairman) never saw ‘the broker’ in case as counsel
Mr X had been instructed by solicitors also acting in the arb
Court and arb raised (culpable) inadequate disclosure issues

Judge: X should have recused himself – “the independent observer would 
share the feeling of discomfort expressed by [the broker] and concluded that 
there was a real possibility that the tribunal was biased”.

Acting as counsel in other cases
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•H v L,M,N&P [2017] EWHC 137 (Comm)  Popplewell J

–Claimant, H settled claim against him and claimed from L

–L was insurer of layer of liability insurance.  Denied claim 

–Arbitrators appointed: no agreement as to third

–Third arb appointed by Court (M) was L’s preferred candidate

–M had disclosed previous appointments where L a party

–M did not specifically disclose that he was appointed by L in 
arbitration brought by H’s affiliate, R and in another arbitration by 
respondent to another claim brought by R

Other appointments as arbitrator 

•19. … the duty to act independently and impartially involves arbitrators 
owing no allegiance to the party appointing them. Once appointed they 
are entirely independent of their appointing party and bound to conduct 
and decide the case fairly and impartially. They are not in any sense, as 
may sometimes be misunderstood by those in other jurisdictions, a 
representative of the appointing party or in some way responsible for 
protecting or promoting that party’s interests. This independence is 
enshrined in s.33 of the Act, which requires the arbitrator to act fairly and 
impartially irrespective of who appointed him or her. This is fundamental 
and well known to all involved in London international arbitration. The fair-
minded and informed observer would expect M, with his extensive 
experience and high reputation, to treat as second nature the fact that his 
duty of impartiality was entirely unaffected by the identity of the party 
appointing him, and would expect such independence to inform his entire 
approach to the subject reference. 

H v L,M,N&P – Popplewell J
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•20. The appointment of M by L in the R reference confers no immediate 
benefit on him in terms of his fees. L does not undertake to bear those 
fees; the tribunal as a whole, exercising its obligations under s. 33, will 
decide who ultimately is to bear them, in the light of the course of the 
arbitration and the result. It is true that an arbitrator gains a benefit from 
any appointment in the sense that the appointment contributes to the 
opportunity for him to earn his living. It would be absurd, however, to 
conclude that once appointed, the fact of appointment would dispose him 
to decide the case in favour of the appointing party. Were it so, no 
arbitrator could ever accept an appointment without being capable of 
removal for apparent bias. Such an approach is self-evidently wrong and 
inconsistent with the very nature of the arbitrator’s role in London 
arbitration, reflected in s.33 of the Act.” 

H v L,M,N&P – Popplewell J

Impact greater in some types of arbitration than others 
– ICSID case of Hrvatska Elektroprivreda v Republic of 
Slovenia (ICSID Case No. ARB/05/24

Generally (other types) – you don’t have to change 
system by replacing it.  The London bar has changed.

Arbitrator and Counsel in the same Chambers
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Facts: 

–Arbitrator partner in a law firm but for years practised 
only as arbitrator

–Disclosures on appointment but system missed that

• Company Q was a client of the firm

• Q had been acquired by P

• Claimant in arbitration was a subsidiary of P

• Q and P therefore affiliate companies

• = Red List non-waivable

‘Other relationships/connections’ –
W Ltd. V M Sdn Bhd [2016] EWHC 422 (Comm)

Held

•(“without hesitation” ): test for bias not satisfied.  

•Hard to understand why situation should be 
non-Waivable Red List (as a result of 2014 
amendment)

•Some situations in Waivable Red List are 
potentially more serious than this one 

•Case-specific judgement comes to a different 
(better) result

W Ltd. V M Sdn Bhd
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(1) IBA Guidelines do not represent the English law of apparent bias; para 8 of the 
Introduction stresses “these Guidelines are not legal provisions and do not override 
any applicable national law or arbitral rules chosen by the parties”.

(2) IBA Guidelines are always relevant and may be helpful but they are not infallible 
and their application may lead to an unfair and unjust result.

(3) Consideration of and a judgment on the facts of a specific case by a competent 
tribunal is greatly to be preferred to a mechanistic application of the Guidelines.  

(4) Particular care needs to be taken with regard to the 2014 amendments to the 
IBA Guidelines, particularly relevant in the M Ltd case.

(5) Arbitral institutions which issue their own guidance and have their own conflicts 
committees which respect but do not slavishly follow the IBA Guidelines are greatly 
to be preferred to those which zealously and mechanistically apply the Guidelines.

(6) That the IBA Guidelines are nonetheless a useful tool, especially for arbitrators 
at the disclosure stage.  They make a “distinguished contribution” and their 
objective is commendable.

Judicial guidance on the IBA guidelines where 
English arbitral law applies

•IBA Guidelines –

–Excellent statements of principle and guidance as to best 
practice

–But Red and Orange lists must be handled with great care 

Application of sound basic principles of Porter v Magill

Balance between ensuring fair and just process and not giving too 
much away to the Wriggling Respondent

- Conflicts complaints need to be carefully handled

- Early Disclosure

- Case specific judgment by the Courts or a conflicts committee

Can London Maritime Arbitration be different? –
is the enemy at the gates?  
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Thank you

Simon Kverndal QC

simon.kverndal@quadrantchambers.com

mailto:simon.kverndal@quadrantchambers.com


 

 

‘Arbitrator bias – a fresh look?' 

 

1. The title of this paper is deliberately ambiguous: bias – a word laden with pejorative 

connotation – and the ways in which our arbitral systems need to approach it must forever 

be under review and scrutiny.  In a world of ever-changing perceptions we should be 

constantly aware of the need to re-examine our approach to apparent bias.  Institutions 

and traditions may have stood the test of time without so much as a hint of reproach or 

suspicion, likewise individuals under the unconscious bias spotlight may be of the highest 

reputation and calibre; yet the risks of apparent bias must ever be recognised in a world 

in which users of arbitration may evaluate the dangers very differently to long-standing 

practitioners. 

2. At the same time, it would be foolish and unrealistic to believe that all – or even most –

challenges for arbitrator bias are founded on genuine concern rather than on opportunism 

and (like so many jurisdictional challenges) with a primary motive to disrupt and derail 

the litigation process.  Many may sympathise with the view that: 

“Pleading the appearance of bias is one of a raft of tactics deployed by parties who 

seek to delay and disrupt [arbitration] proceedings and deprive their opponent of the 

arbitrator of their choice … there are a number of ways to derail arbitral proceedings 

but crying bias is certainly one of the best”. 

Bias Challenges in International Commercial Arbitration: The Need for a “Real Danger” Test, 

Dr S. Luttrell (2009) 

3. Common sense and realism must play their part and a balance struck which is fair, just 

and sensible and so far as is possible does not disrupt the arbitral process.  We need to 

keep asking questions of ourselves and of our practices and procedures. 

4. With that background in mind, this paper will contend that the optimal approach to issues 

of apparent bias is: to apply a simple overriding test, but otherwise to avoid a holistic 

approach and the straightjacket of formalised one-size-fits-all rules and directives for 

defined situations; to prioritise transparency and full and early disclosure; and to deal with 

complaints on a case by case basis, preferably by a court or panel of the arbitral institution.  

Arbitrators of great experience are likely to have acquired that experience in the field in 



 

 

which the reference is concerned: how can that experience have been gained save by 

acting for a party?  The smaller the field, the greater the likelihood that an arbitrator will 

have had some prior connection with one of the parties or their legal representatives.  The 

paper will also consider recent decisions of the English Commercial Court, W Ltd. v M 

Sdn Bhd [2016] EWHC 422 (Comm) (Knowles J) and H v L,M,N&P [2017] EWHC 137 

) (Comm) (Popplewell J) which throw interesting new light on these issues. 

5. This paper has been written primarily from the International Commercial arbitration 

perspective, institutional rather than ad hoc, for it is from this field that the recent cases 

have emerged.  But for London maritime arbitration and the LMAA they may hint at what 

is, or might be, to come. 

6. The English law test proposed is that reformulated by the House of Lords in Porter v 

Magill [2002] 2 AC 357, 494 at paragraph 103 (Lord Hope): 

“Whether the fair-minded and informed observer, having considered the facts, would 

conclude that there was a real possibility that the tribunal was biased”. 

That test may be amplified by the slightly earlier observations of Rix J in Laker Airways 

Inc v FLS Aerospace Ltd [2000] 1 WLR 113:  

 “An unjustifiable or perhaps unreasonable doubt is not sufficient; it is not enough 

honestly to say that one has lost confidence in the arbitrator’s impartiality.  On the 

other hand, doubts, if justifiable, are sufficient; it is not necessary to prove actual bias.” 

The test has been very helpfully and concisely summarised by Popplewell J in H v 

L,M,N&P at paragraph 16.  

7. Most tests (taking their lead from the UNCITRAL model law) focus on an arbitrator’s 

independence as well as impartiality.  But why? - Lord Saville recently questioned 

perspicaciously whether the need for independence as well as impartiality is needed or 

adds anything.  Why, he asks, do we need to have a lack of independence unless it gives 

rise to doubts about impartiality?  Good point.  The more truly independent an arbitrator 

may be, the more he is likely to be divorced from the very market and environment in 



 

 

which he is needed to exercise judgment which is informed by knowledge and experience.   

So: impartial, of course; independent, not necessarily. 

8. The most commonly applied guidelines, sometimes too zealously applied, are the IBA 

Guidelines.  They can be found on the www.ibanet.org website, with a helpful and 

essential accompanying commentary.  Further particularly relevant institutional rules are: 

• The ICC Rules (2012): see especially Articles 11.1, 11.2, 14  

• The LCIA Rules (2014): see especially Articles 5.3, 5.4  

• The UNCITRAL Rules (2013): see especially Article 11  

• The ICSID Convention, Article 14 and the ICSID Arbitration Rules: see especially 

Rule 6(2) 

• The International Institute for Conflict Prevention and Resolution (CPR) Rules for 

Administered Arbitration of International Disputes: see especially Rule 7 

• The Financial Industry Regulatory Authority (FINRA) Code of Arbitration 

Procedure for Customer Disputes and Code of Arbitration Procedure for Industry 

Dispute: see especially Customer Rules 12504(b), 12407(a); 13410(a), Industry 

Rule 13408(b)).  

There is a broad similarity between the rules. 

The conflict situations 

9. Any discussion of the right approach to arbitrator bias must first review the principal 

situations in which conflicts may arise. 

(1) An interest in the dispute 

10. If an arbitrator has a significant financial interest in the dispute and its outcome, this will 

obviously give rise to doubts as to his or her impartiality and be a ground for seeking 

removal. Judges and arbitrators are likely to be shareholders in companies and, perhaps, 

in one of the parties to litigation: whether or not such an interest is material and significant 

http://www.ibanet.org/


 

 

has to be a question of degree and common sense.  An example of a case close to the line 

is AT&T Corporation v Saudi Cable Co [2000] EWCA Civ 154, where the ICC Court 

dismissed a challenge by AT&T to the chairman of the tribunal on the ground that he was 

a non-executive director of, and held shares in, one of AT&T’s competitors. AT&T 

applied to the English Commercial Court for the removal of the arbitrator. The Court of 

Appeal upheld the High Court’s decision dismissing the application on the ground the 

outcome could only be of very little benefit to the competitor company and of minimal 

benefit to the arbitrator.  It would therefore have been unreasonable to conclude that it 

could influence him.  

(2) Same chambers 

11. No one would disagree that there is a conflict of interest where legal representative and 

arbitrator are in the same law firm.  Why should barristers’ chambers be any different, 

especially given the quasi-corporate image that leading chambers now project and the 

increasingly focused and extensive marketing that supports that image?  Commentators 

such as Prof William Park have pointed out that counsel appearing in front of an arbitrator 

colleague may well give rise to dangers of conflict: although profits may not be shared, 

expenses are shared and there is a common interest in the reputation and profile of 

chambers.  Prof Park would also argue that where two arbitrators are in the same chambers 

this fact risks excluding meaningful participation by the third member of the tribunal, a 

“moral hazard implicit in any hidden in-group complicity “.  This is, I believe, unjustified 

paranoia and no more likely to occur in chambers than at the tennis club, the pub or choir 

practice.   

12. But the counsel/arbitrator in the same chambers issue is more controversial.  Moreover, 

because the chambers system is an English one the challenges arise in the English courts 

before judges brought up in chambers and strongly inclined to poo-poo the notion of such 

apparent bias; they have almost always failed (see, for the leading case, Rix J in Laker 

Airways Inc v FLS Aerospace Ltd and another [2000] 1 WLR 113).  The LCIA court has 



 

 

reached similar conclusions.  Surveys by leading London law firms have led to wider 

discussion and growing support for the view that a fair minded and informed observer 

might well – though not of course necessarily – conclude that there was a real possibility 

of unconscious bias arising from the relationship.   

13. My belief, however, is that the London bar is acutely aware both of the concerns of users 

and of the risks of unconscious partiality and that those affected have responded in the 

last decade by exercising ever greater care and vigilance.  The accusations of cosy 

complacency that have been made against the London bar in the past have been heard and 

addressed.  We have listened to the concerns and we have changed our structures and our 

practices.  Successful challenges may well arise in the future, but ‘mere’ reliance on 

membership of the same chambers will certainly not suffice, not least because of courts’ 

and tribunals’ experience of a succession of cases in which ‘crying bias’ has simply been 

employed as a delaying tactic by parties determined to delay and destabilise the arbitration 

process. 

14. In London, at least, but perhaps not elsewhere and particularly if the same chambers 

conflict arises in the course of rather than at the outset of the reference.  Thus in Hrvatska 

Elektroprivreda v Republic of Slovenia (ICSID Case No. ARB/05/24), the tribunal 

observed that there was a risk of an "appearance of impropriety" where an arbitrator (the 

president) and counsel were in the same chambers and barred counsel from the 

proceedings. The counsel concerned had been instructed (by the respondent, it should be 

noted – so the bias complaint was not an archetypal delaying or derailing tactic) after the 

appointment of the president and neither party wished the president to resign. The tribunal 

concluded that a reasonable independent observer would have justifiable doubts as to the 

independence or impartiality of the tribunal, bearing in mind (among other things) the fact 

that the system of barristers was foreign to the claimant. However, it was not appropriate 

in this case for the president to resign. Because the respondent had not instructed its 

counsel until after the constitution of the tribunal, the appropriate course in this case was 

to bar the counsel. 



 

 

(3) Acting as counsel in other cases 

15. I take this as a separate head because previous relevant practice is both desirable but at 

the same time potentially dangerous (as to potential partiality).  In the maritime field there 

is a relatively small pool of solicitors, counsel and arbitrators: we are bound to know each 

other, work with and against each other and appear in front of each other on a regular 

basis.  It is a strength not a weakness of the system and it gives rise to such clear and 

obvious risks of partiality that we are acutely, consistently and permanently on guard 

against them and (I hope) disclose relationships and/or recuse ourselves on a regular basis.  

Similarly in wider fields, such as that in which the LCIA case of A v B [2011] 2 Lloyd’s 

Rep. 591 arose, a judgment of Flaux J which I commend to any who wish to read a 

thorough, erudite and utterly convincing rejection of the likelihood of ‘unconscious bias’ 

in this context. 

16. The Flaux judgment is something of a corrective of another decision which was greeted 

with some surprise: ASM Shipping v TTMI Ltd. [2005] EWHC 2238 (Comm), [2006] I 

Lloyd’s Rep 375 (Morison J).  The facts were as follows.   

(1) A QC, ‘Mr X’, was instructed to appear in the High Court on an application for 

production of a broker’s file; it was not ‘his case’, he had not been involved in 

preparing the application and was a late replacement for another counsel who was 

unavailable.  The judge urged the parties to reach accommodation and a consent 

order was drawn up.  There were subsequent complaints about compliance with this 

consent order but these were dealt with by the other counsel who resumed conduct 

of the case.  Mr X ceased to be involved. 

(2) Mr X’ evidence was that he never met or saw the broker nor was he aware of any 

allegations of impropriety against the broker. 

(3) Mr X was subsequently appointed as chairman of a three arbitrator tribunal.  The 

solicitors who had instructed him in the court case were representing one of the 



 

 

parties.  The other party, shipowners, called as a witness ‘the broker’.  The broker 

remembered Mr X from the court case.  The shipowners complained and expressed 

reservations in writing about Mr X continuing to sit.  Mr X issued a careful statement 

in which he gave a very full explanation for his decision to decline to recuse himself. 

(4) In due course the shipowners applied to the Court to set aside the award against them 

on the ground of serious procedural irregularity, namely that Mr X should have 

recused himself for apparent bias.  They relied on the fact that in the arbitration 

disclosure issues had arisen and that the shipowners had been robustly challenged 

about the inadequacy of their disclosure, a theme (though with different shipowners) 

common to the court case.   

17. The judge, Morison J, concluded that “the independent observer would share the feeling 

of discomfort expressed by [the broker] and concluded that there was a real possibility 

that the tribunal was biased”.  The broker, so the judge held, had a genuine feeling that 

Mr X QC might have detected a common pattern of misbehaviour in relation to disclosure. 

18. As an “independent observer” of this case I can only say that I profoundly disagree. 

 (4) Other appointments as arbitrator 

19. It has sometimes been noted that certain arbitrators are routinely appointed by a particular 

party, or insurer, or type of party, giving rise to suspicions of too cosy a relationship.  But 

the suggestion that this of itself might give doubts as to impartiality has recently been 

robustly rejected by Popplewell J in the H v L,M,N,&P case.  In dealing with the 

contention that the arbitrator, M, should have refused appointment because it involved 

him being given a secret benefit in the form of the remuneration he would earn as 

arbitrator, the judge said this: 

19. … the duty to act independently and impartially involves arbitrators owing no 

allegiance to the party appointing them. Once appointed they are entirely independent 

of their appointing party and bound to conduct and decide the case fairly and 

impartially. They are not in any sense, as may sometimes be misunderstood by those in 

other jurisdictions, a representative of the appointing party or in some way responsible 



 

 

for protecting or promoting that party’s interests. This independence is enshrined in 

s.33 of the Act, which requires the arbitrator to act fairly and impartially irrespective 

of who appointed him or her. This is fundamental and well known to all involved in 

London international arbitration. The fair-minded and informed observer would expect 

M, with his extensive experience and high reputation, to treat as second nature the fact 

that his duty of impartiality was entirely unaffected by the identity of the party 

appointing him, and would expect such independence to inform his entire approach to 

the subject reference.  

20. The appointment of M by L in the R reference confers no immediate benefit on him 

in terms of his fees. L does not undertake to bear those fees; the tribunal as a whole, 

exercising its obligations under s. 33, will decide who ultimately is to bear them, in the 

light of the course of the arbitration and the result. It is true that an arbitrator gains a 

benefit from any appointment in the sense that the appointment contributes to the 

opportunity for him to earn his living. It would be absurd, however, to conclude that 

once appointed, the fact of appointment would dispose him to decide the case in favour 

of the appointing party. Were it so, no arbitrator could ever accept an appointment 

without being capable of removal for apparent bias. Such an approach is self-evidently 

wrong and inconsistent with the very nature of the arbitrator’s role in London 

arbitration, reflected in s.33 of the Act.”  

(5) Other relationships or connections with a party 

20. Needless to say there is a wide range here, and each case will involve consideration of the 

degree of proximity as much as the type of connection or relationship.  Of course, where 

an arbitrator is a legal representative of a party to the arbitration it is difficult to conceive 

of this not leading to his removal from the tribunal. But the fact that the arbitrator's law 

firm acts, or has previously acted, for a party will not automatically sustain a challenge. 

It is necessary to balance the interests of a party to appoint the arbitrator of its choice and 

the importance of maintaining confidence in the impartiality and independence of 

international arbitration. Whether the arbitrator should be barred from acting in this 

situation depends on the nature and extent of his law firm’s involvement with the party 

and the relevance of the law firm’s activities.  

21. A challenge is likely to stand a greater chance of success where the arbitrator's firm is 

currently being retained by a party or an entity related to the party; or the arbitrator's firm 

has previously given advice on a matter which is related to the subject matter of the 

arbitration; or if the arbitrator himself has given legal advice to the party or related entity 

and the arbitrator or his firm obtains significant financial income from such advice. 



 

 

Arbitrations involving states, rather than private entities, also appear to be a much more 

fertile ground for conflicts to emerge. 

22. Thus: 

(1) In Compañía de Aguas del Aconquija SA and Vivendi Universal SA v. Argentine 

Republic (ICSID Case No ARB/97/3 - challenge to the President of the ad Hoc 

Committee), Argentina challenged on the basis that the President’s firm had been 

instructed on a tax matter by a party connected to one of the parties, Vivendi. The 

challenge failed because the work was unrelated and the arbitrator was not involved 

in it: the mere existence of some professional relationship with a party is not an 

automatic basis for disqualification of an arbitrator. Automatic disqualification 

would be justified only if the facts found (and not merely supposed or inferred) 

placed in clear doubt the appearance of impartiality. Conversely it was held that if 

an arbitrator himself gives legal advice to a party or a related person after the dispute 

in question has arisen, this can be justified only if it qualifies as de minimis.  

(2) In a decision dated 29 May 1996, the LCIA was acting as appointing authority in an 

arbitration under the UNCITRAL Rules. The LCIA Court sustained a challenge to 

an arbitrator on the ground that his law firm had represented a bank involved in an 

asset transfer which was part of the subject matter of the arbitration.  

(3) By contrast, in a decision dated 24 December 2003, the LCIA Court rejected a 

challenge to an arbitrator who had, four years earlier, assisted one of the parties on 

a project which was said to be a substantial matter for his law firm. The arbitrator 

was not the lead partner on the matter and had moved to another firm shortly 

afterwards. The LCIA Court said that the arbitrator’s association with the party was 

brief and no lasting personal relationship had developed from it.  

 

 



 

 

(6) A recurring issue 

23. Where an arbitrator has previously decided, or commented on publicly, or advocated as 

counsel, a particular point or issue a risk may arise that the fair-minded and informed 

observer would conclude that there was a real possibility that the arbitrator had pre-

determined that issue and was therefore not impartial.  This situation is unlikely to give 

rise to a successful challenge in mainstream commercial arbitration but is a possible 

ground for challenge in ICSID arbitrations.   

 

Guidelines or rules?  Holistic or case-specific? 

24. International arbitration is a species with many different organisms, with differing needs 

and requirements.  Construction, investment treaty, insurance, maritime, trade, financial, 

other commercial.  Institutional, ad hoc but under an association’s rules system, pure ad 

hoc.   

25. The problem with the IBA Guidelines is that they risk causing the very problems that they 

consciously seek to avoid: delay/disruption and denying the other party its arbitrator of 

choice.  They may be called “Guidelines” but the more prescriptive and comprehensive 

they are (as in the Red Lists), the more they are in truth rules and will be applied as rules 

rather than – as I would advocate - examples of situations of which one needs to be acutely 

aware when applying the test of whether the fair-minded and informed observer, having 

considered the facts, would conclude that there was a real possibility that the tribunal 

was biased,  a test which, ideally, will be sensibly applied by the conflicts committee of 

the institution or association under which the reference is being conducted.  The ‘Red 

List’ does not read as a guideline but as a series of prohibitions (waivable or non-

waivable).  Waivable gives a wriggling respondent an easy opportunity to disrupt the 

process because unless he agrees to waive the arbitrator must stand down.  Non-waivable 

means what it says: it is expressly stated that “the parties cannot waive the conflict of 

interest arising in such a situation”. 



 

 

26. In short, too literal and too zealous an application of the IBA Guidelines is bad for 

arbitration generally, pre-judging – by pigeon-holing a given relationship into red or 

orange – a situation which may, by good judgment and consideration by a conflicts 

committee of whether the fair-minded and informed observer, having considered the 

facts, would conclude that there was a real possibility that the tribunal was biased, lead 

to an opposite result. 

27. The W Ltd. V M Sdn Bhd case highlights this; the judge was Mr Justice Knowles CBE.  

The application was to set aside two LCIA awards on the basis of a serious irregularity 

under s.68 of the Arbitration Act 1996, founded on alleged apparent bias of the arbitrator. 

28. The facts were as follows.  The arbitrator was a partner in a law firm in Canada but 

practised almost exclusively as an arbitrator and took no active part in the law firm's 

management or decision making. At the time of his appointment, a company (which the 

judgment calls “Q”) was a client of the law firm. The law firm earned substantial 

remuneration from the provision of services to Q. In December 2012, Q was acquired by 

a different company (which the judgment calls “P”). The defendant was already a 

subsidiary of P. Therefore, Q and the defendant became affiliates. The arbitrator made 

various disclosures before and after his appointment, but the law firm’s conflict check 

systems (despite some publicity over the acquisition of Q by P) did not alert him to the 

relationship between Q and P and therefore, he did not disclose the law firm's relationship 

with Q. The arbitrator made clear, had he known, he would have made the disclosure 

immediately. 

29. Here, then, was a classic non-waivable Red List situation.  It’s 1.4: “The arbitrator or his 

or her firm regularly advises the party, or an affiliate of the party, and the arbitrator or 

his or her firm derives significant financial income therefrom.” 

30. Applying the classic English law test the Judge concluded “without hesitation” that the 

fair minded observer would not have concluded that there was a real possibility that the 

tribunal was biased.  Had this arbitrator known of the relationship he would have disclosed 



 

 

it. The uncertainty arose not from applying the classic test (which gave a clear answer) 

but from the fact that this situation fell within the non-waivable Red List of the IBA 

Guidelines (which gave the opposite answer).  After careful consideration, the Judge 

concluded that it was hard to understand why the situation should warrant inclusion in the 

non-waivable Red List: it was classically appropriate for a case-specific judgment.  The 

result was that the Guidelines might “cause a party to be led to focus more on assumptions 

derived from [the fact that the situation fitted 1.4 of the non-waivable Red List] and to 

focus less on a case-specific judgment”. 

31. I would respectfully encourage this audience to draw the following guidance from this 

judgment and that of Popplewell J in H v L,M,P&R: 

(1) That the IBA Guidelines do not represent the English law of apparent bias; indeed 

paragraph 8 of the Introduction stresses that “these Guidelines are not legal 

provisions and do not override any applicable national law or arbitral rules chosen 

by the parties”. 

(2) That although the IBA Guidelines are always relevant and may be helpful they are 

not infallible and their application may lead to and unfair and unjust result. 

(3) That consideration of and a judgment on the facts of a specific case by a competent 

tribunal is greatly to be preferred to a mechanistic application of the Guidelines.   

(4) That particular care needs to be taken with regard to the 2014 amendments to the 

IBA Guidelines, particularly relevant in the M Ltd case. 

(5) That arbitral institutions which issue their own guidance and have their own conflicts 

committees which respect but do not slavishly follow the IBA Guidelines are greatly 

to be preferred to those which zealously and mechanistically apply the Guidelines. 

(6) That the IBA Guidelines are nonetheless a useful tool, especially for arbitrators at 

the disclosure stage.   



 

 

32. Should early and full disclosure by arbitrators be encouraged?  To my mind it should, and 

in almost all types of international arbitration and should be (and in some institutions is 

being) required as part of the institutional rules.  Again, the IBA Guidelines make a strong 

point which should be generally adopted and applied, namely that: 

“Disclosure does not imply the existence of a conflict of interest; nor should it by itself 

result either in a disqualification of the arbitrator, or in a presumption regarding 

disqualification.  The purpose of the disclosure is to inform the parties of a situation 

that they may wish to explore further in order to determine whether objectively – that 

is, from the point of view of a reasonable third person having knowledge of the relevant 

facts and circumstances – there are justifiable doubts as to the arbitrator’s impartiality 

or independence. If the conclusion is that there are no justifiable doubts, the arbitrator 

can act.”  

33. Hand in hand with the existence of a conflicts committee early and prompt consideration 

by that committee of any issues arising out of disclosure should frustrate the twin 

objectives for a wriggling respondent of creating delay and denying the claimant its 

arbitrator of choice.   The ICC Court issued new requirements last year for arbitrators to 

provide information on themselves and to pay attention to the ICC’s new ‘Note’ on 

possible conflicts of interest.  ICC arbitrators are, as I see it, being clearly encouraged to 

give disclosure of possible conflicts on appointment.   

34. And for the LMAA and London maritime arbitration?  Should the Rules include guidance 

to arbitrators with regard to disclosure? Should the Rules include guidelines on Conflicts 

of Interest? Has the time come for the creation of an LMAA conflicts committee?  Would 

such innovations merely increase the opportunities for mischief by wriggling respondents 

with no appreciable benefit for the wholesomeness and purity of London maritime 

arbitration and international perception of it.   

Conclusions 

35. In this paper I have – save for the starting point of a simple and basic legal test for bias - 

argued against a holistic approach to dealing with arbitrator bias.  I do so because 

international arbitration is so multi-faceted.  In some types of arbitration the great 



 

 

Professor Jan Paulsson has a legitimate point when he says that we should turn our backs 

on the practice of unilateral, i.e. party-appointed, arbitrators – and with it the idea that 

parties are entitled, so long as he is impartial, to their arbitrator of choice.  For those 

arbitrations quasi-judicial sole arbitrators appointed from a sitting panel can of course 

provide highly effective dispute resolution.  But in so many types of arbitration it is less 

effective and not what the parties want: they want some sort of ownership of the process, 

an arbitrator who they know to be impartial but who they have chosen.  That entitlement 

is highly valued and in my view should be respected and upheld; its corollary is that the 

arbitral institutions and/or national courts in their supervisory role must engage in the 

challenging task of handling applications for removal for bias. 

36. In that task the IBA Guidelines can play their part but as guidelines - which means that 

the prohibitive language of the Red List needs to be taken with a pinch of salt and a dose 

of realism.  A duty to give early disclosure by arbitrators and case specific consideration 

of the facts in their context are the best ways to hold the balance between avoiding bias 

and giving effect to the arbitral process. 

SIMON KVERNDAL QC 

Quadrant Chambers, London, 

June 2017 
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Funders, Clubs and Rules:
Can maritime arbitration be different?

James Clanchy, FCIArb

LSLC, Quadrant Chambers, 14 June 2017

Response to Essar v Norscot

“A new development in the third party funding arena prompts an 

increased analysis of the theoretical foundations of the nature of third 

party funding. At the moment, there are divergent views on its proper 

place and treatment, and with increased prevalence a piecemeal 

approach with little theoretical groundwork risks creating a minefield 

resulting in unpredictability and lack of proper assessment of financial 

risks when engaging in proceedings. The debate on whether or not 

third party funding should exist in the first place seems to have been 

overtaken by reality; the question now is how to treat it.”

Maximilian Szymanski, Herbert Smith Freehills

Kluwer Arbitration Blog, 8 October 2016

Slide 2
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Agenda

• Context: 

– traditional insurance: P&I and defence clubs

– the new tpf: its size, impact and niche markets

– maritime arbitration: is it different?

• Regulation:

– where does it come from?

– who is it for?

– champerty v control: the Excalibur standard and FD&D rules

– conflicts and apparent bias: should the clubs be involved?

Slide 3

Third Party Funding: the first 125 years

• P&I and FD&D insurance (mutual not for profit)

– clubs in London, Newcastle, Copenhagen, Oslo, Arendal, Tokyo

– ‘Solitaire’ arbitration: Gard capped fees @£50m in 2004

– Defence cover offered since 1880s

– 100s of new claims in arbitrations supported by clubs each year

• New models, old ideas – insurers were there first

– Solicitors for Norscot were Davies Johnson & Co (Plymouth)

– English maritime law firms first in Paris, Singapore, Geneva

– Thomas Miller Legal: case assessment & management for TPF

– Contract protection insurance:  International Cotton Association

Slide 4
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“Third-party funding raises a host of ethical issues…” 

ICCA – QMUL Task Force established in mid-2013 

Slide 5

TPF: Task Force’s working definition

“The terms ‘third-party funder’ and ‘after-the-event insurer’ refer to any 

person or entity that is contributing funds or other material support to 

the prosecution or defense of the dispute and that is entitled to receive 

a benefit (financial or otherwise) from or linked to an award rendered in 

the arbitration”

Park & Rogers, Third-Party Funding in International Arbitration: The 

ICCA Queen Mary Task Force, Penn State Law Legal Studies 

Research Paper No. 42-2014

Slide 6
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ICCA – QMUL Task Force: mission

• Co-chair Catherine Rogers on the Task Force and third-party 

funding

• ICCA: What makes the work of the Task Force on Third-Party 

Funding in International Arbitration important?

Catherine Rogers (CR): The law and practice surrounding third-party 

funding has been called the “climate change” of international 

arbitration. As always, practice runs ahead of collective understanding 

of the issues and of regulation (where appropriate). The Task Force 

brings together academics, practising lawyers, representatives with 

arbitral institutional experience, governmental policymakers, and 

leading funders to examine the key issues and make recommendations 

for how they should be dealt with.

Slide 7

Issues identified by the Task Force

• Conflicts

• Privilege

• Allocation of costs

• Security for costs

• Control

“…before the event insurers may be presumed to be less directly involved 

in the specifics of case management than third-party funders are”  (Park & 

Rogers)

Slide 8
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Ethics and size: the Woozle effect

“One model [of tpf] largely predominates in international arbitration:…the 

financing of an arbitration by a party who has no pre-existing interest in the 

dispute, on the basis that, if the funded party is successful in the dispute, the 

funder will be paid out of the proceeds of any amounts recovered as a 

consequence of the dispute.” 

(Rogers in her chapter ‘Gamblers, Loan Sharks and Third-Party Funders’ in 

‘Ethics in International Arbitration’ (OUP 2014) 

citing Nieuwveld and Shannon, ‘Third Party Funding’, Kluwer Law Int’l 2012 )

Slide 9

Ethics and size: a funder’s words

• “The reality is that even a funder of our size (of around £410m in 

funds) only funds around 25-30 cases a year in 13 jurisdictions and a 

range of arbitral forums – our average budget nowadays is £4-5m and 

our minimum claim size is £10m – of which around 10 per cent are 

arbitrations at the moment. The numbers we fund are tiny relative to the 

total of litigation and arbitrations.” 

Susan Dunn, Harbour Litigation Funding

Slide 10
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Ethics and size: the QMUL White & Case international 
arbitration survey 2015

• 39% of the survey group had encountered tpf

• 12% had used it themselves

• 15% had encountered insurance used by respondents

• 51% had been involved in 10 or fewer arbitrations in the previous 5 

years

• 79% of the group’s arbitrations were administered by institutions

• 71% wanted to see tpf in arbitration regulated

Slide 11

Control: champerty is good for you

Champerty as a benchmark in the English courts: Excalibur

“If it serves to cause funders and their advisors to take rigorous steps 

short of champerty, i.e. behaviour likely to interfere with the due 

administration of justice, – particularly in the form of rigorous analysis of 

law, facts and witnesses, consideration of proportionality and review at 

appropriate intervals – to reduce the occurrence of the sort of 

circumstances that caused me to order indemnity costs in this case, 

that is an advantage and in the public interest.”  

(Christopher Clarke LJ)

Slide 12
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Rule 6 of the UK Defence Club Rules 2015:   

“All persons appointed by the Association on behalf of the Member or 

appointed by the Member with the approval of  the Association shall be 

or be deemed to be appointed on the terms that they have been 

instructed by the Member at all times (both while so acting and after 

they have ceased so to act): (a)  to give advice and to report to the 

Association in connection with the claim, dispute or Proceedings; (b) to 

seek and act on the instructions of the Association; and (c) to produce 

to the Association any documents or information in their possession or 

power relating to the claim, dispute or Proceedings, as if such persons 

had been appointed to act and had at all times been acting on behalf of 

the Association.”

Slide 13

Control: insurance

Revisions to IBA Guidelines 2014

Guidelines on Conflicts of Interest in International Arbitration (2014), 

General Standard 6(b): 

“If one of the parties is a legal entity, any legal or physical person 

having a controlling influence on the legal entity, or a direct economic 

interest in, or a duty to indemnify a party for, the award to be rendered 

in the arbitration, may be considered to bear the identity of such party.” 

Slide 14
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SIAC Practice Note: what is an ‘external funder’?

• “External Funder” means any person, either legal or natural, who 

has a Direct Economic Interest in the outcome of the arbitration 

proceedings”

• “Direct Economic Interest” means an interest in the arbitration 

proceedings resulting from the provision by a non-Disputant Party to a 

Disputant Party of funding for or indemnity against the award to be 

rendered in the arbitration proceedings 

Slide 15

Questions raised by TPF

• Conflicts: what causes them?  Does the source of the arbitrator’s income 

play a part?  Who is behind the selection of an arbitrator for appointment?

• Control: where should the balance be struck?

• Costs: does funding provide grounds for security for costs?  Or is the 

absence of funding an indication of problems?  

• Confidentiality and privilege: are funders in a different position from 

insurers?

• How could knowledge and best practice be shared in the international 

arbitration community?

Slide 16
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Further information:
http://jamesclanchy.com/knowhow/insurance-and-funding

• http://jamesclanchy.com/knowhow/insurance-and-funding

Slide 17

http://jamesclanchy.com/knowhow/insurance-and-funding
http://jamesclanchy.com/knowhow/insurance-and-funding
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Update on Arbitration – focus on funding issues and apparent bias – can 

maritime arbitration be different?  

 

Funders, Clubs and Rules: Can Maritime Arbitration be Different? 

Regulation of third party funding and its impact on arbitrations supported 

by traditional insurers in the maritime industry 

James Clanchy, FCIArb1  

 

Introduction 

This paper will bring together topics which have been discussed in both the previous 
papers this evening.   

Simon Kverndal QC has discussed apparent bias of arbitrators and guidelines which 
have sought to address that issue.  Matthew Amey of brokers, TheJudge, has outlined 
the growing market for third party funding (tpf) and for After The Event insurance.   

I shall look at the response to tpf of certain players and niche sectors in the 
international arbitration community.  Tpf has been said to raise new and unique issues, 
including new risks of apparent bias and conflicts.  I shall consider the impact on 
maritime arbitration of attempts to ‘regulate’ the conduct of the new funders and of 
parties who have recourse to tpf.   

As I shall explain, there is a danger that the P&I and defence clubs, the traditional 
funders of claims and defences in the shipping industry, could find themselves caught 
up in the drive to regulate tpf, to the potential detriment of the wider international 
arbitration community.   

 

Should tpf be allowed? 

Matthew Amey has spoken to us about the Essar v Norscot2 case in which his firm, 
TheJudge, had been the funding brokers for Norscot, the successful claimant in a long 
running ICC arbitration seated in London.   

The arbitrator, Sir Philip Otton, had awarded Norscot, in addition to its legal costs, the 
costs of the funding which it had obtained from Woodsford Litigation Funding (WLF). 
This was three times the amount which WLF had advanced (£647,086). On a 
challenge to the award (brought under s68, Arbitration Act 1996), the Commercial 
Court held that the arbitrator was entitled to treat the funding costs as ‘other costs’ 
under s59(1)(c), AA 1996 and 2012 ICC Rules, art 37(1).   

Norscot had been represented in the arbitration and on the challenge by Chirag Karia 
QC of these chambers.  Nicholas Bacon QC of 4 New Square, a costs specialist, had 
assisted with formulating the successful arguments on costs.  
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The Commercial Court’s decision caught some members of the international 
arbitration community by surprise.  This was an ‘an under-theorised area of the law’, 
protested one commentator.  ‘The debate on whether or not third party funding should 
exist in the first place’ had been ‘overtaken by reality’.   

It may seem extraordinary that lawyers should opine on whether commercial funding 
should be allowed to exist.  However, as I shall outline later in this paper, laws against 
maintenance and champerty have forbidden it at some seats while at others its 
existence has been made conditional on regulation.  

The concerns which I have just quoted were expressed by Maximilian Szymanski, a 
lawyer in Herbert Smith Freehills, on the Kluwer Arbitration Blog.3  I doubt that many 
in this audience will be regular readers of it but this is a highly successful and much 
read blog in niche sectors such as investor-treaty arbitration, state-to-state arbitration 
and certain kinds of institutional arbitration, notably LCIA and ICC.   

It is unlikely that Norscot’s solicitors, who achieved this ground-breaking result in an 
ICC arbitration, would be readers of the Kluwer blog. They were probably unaware 
that they were walking into an ‘under-theorised’ area of the law and that various 
practitioners in London and at other arbitral seats had not yet decided whether the 
commercial funding which their client had obtained should be allowed to exist.   

Like many of you, they would more probably be readers of Lloyds List, Trade Winds, 
i-law, and, I might hope, LexisPSL Arbitration.  I say this because Norscot’s solicitors 
were Davies Johnson & Co of Plymouth, a commercial disputes firm with a focus on 
shipping.   

Davies Johnson & Co was acquired in 2015 by Thomas Miller and has become part 
of TM Law.4   As noted in its press release at the time of that acquisition, Thomas 
Miller is an independent and international provider of insurance, professional and 
investment services.  Founded in 1885, its origins are in the provision of management 
services to mutual organisations, particularly in the international transport and 
professional indemnity sectors.  The firm will be best known to this audience as 
managers of the UK P&I and UK Defence Clubs, which are themselves major funders 
of arbitrations.  

Until the Jackson reforms of 2013 kicked in, the firm also provided, through Thomas 
Miller Legal, outsourced case assessment and management services to tpf providers 
and ATE insurers, including for commercial and investment treaty arbitrations.  In other 
words, services to the funders of maritime and investment arbitrations were being 
handled under the same roof.   

When I worked for Thomas Miller Legal in 2012 to 2014, I may well have been the 
firm’s only reader of the Kluwer Arbitration Blog, having acquired the habit while I was 
Registrar of the LCIA.  Lawyers in other parts of Thomas Miller were looking after 
hundreds of funded arbitrations in shipping related disputes, as the firm had been 
doing for more than a hundred years. They might have been unaware that an emerging 
funding industry in other commercial sectors, not already served by ‘before the event’ 
insurance, was causing excitement and debate in international arbitration lawyers’ 
social media. 

 



LSLC 14.06.2017 J Clanchy, Funders, Clubs and Rules 
 

3 
 

Third party funding in arbitration: the first 125 years (the defence clubs) 

Unlike the modern tpf providers, P&I (liability) and freight, demurrage and defence 
(FD&D/defence) clubs have been part of the landscape of international commercial 
arbitration for generations.  Through their funding, they have made an immeasurable 
contribution to the development of arbitration and also to the development of 
commercial law, particularly English law.5   

The clubs’ not-for-profit mutual insurance model is a simple one.  As far as ‘before the 
event’ legal expenses (‘defence’) cover is concerned, a member must satisfy its club’s 
managers and/or its board that its claim deserves support.  Just as a modern funder 
would do, the club will carry out an assessment of the claim to ascertain the prospects 
of a successful recovery.  If it agrees to fund the legal and other costs associated with 
bringing the claim, it will monitor the proceedings closely to ensure that its money is 
being well spent.  

Starting in England in the 1880s, defence clubs quickly spread around the world.  
Today, there are clubs based in Norway, in other Scandinavian countries, and in 
Japan.  A wide variety of claims are covered.   

There is a common misconception that such claims tend to be smaller than 
commercial or investment claims funded by the new tpf providers.  A reminder of the 
Solitaire arbitration should be enough to dispel that notion.  The dispute concerned the 
conversion of a pipe laying vessel.  This was an ad hoc arbitration seated in London.  
The claimant’s costs were funded by its fd&d club, Gard, based in Arendal in Norway.  
It was reported that the club succeeded in capping its expenditure on the case, in 
which the combined legal fees of both sides were said to have reached £100 million 
by 2004.6 The costs paid by Gard may well have been higher than any sum advanced 
by any of the new non-recourse funders to a claimant in an investment or institutional 
arbitration. 

Another Norwegian club is Nordisk, founded in 1889, based in Oslo and with an office 
in Singapore. Nordisk is a pure defence club, not attached to a P&I club.  According 
to its 2016 report, 2,679 vessels were entered with the club and 2,156 new cases were 
registered last year. The claims which it supports include arbitrations in Oslo, London 
and Singapore, both ad hoc and institutional. It employs more than 20 in-house 
lawyers, including English solicitors and barristers.   

Before they opened their own offices overseas, the P&I and defence clubs were driving 
forces in the expansion of London law firms abroad.  The fees which they paid on 
behalf of their members, whether on local litigation and arbitration or on evidence 
gathering for London arbitrations, were critical to the establishment and financing of 
new branches for London firms with international ambitions.   

Holman Fenwick Willan opened its office in Singapore in 1990, a year before the 
Singapore International Arbitration Centre (SIAC) was established in 1991.  Just two 
arbitrations were registered in SIAC’s first year of operations.  Both cases were 
described by the Registrar as being “Shipping/Marine” and “International”.7  In its fifth 
year (1996), shipping cases took up more than half of SIAC’s entire caseload.  SIAC 
administered the Singapore bunkers claims procedure before it was transferred to the 
Singapore Chamber of Maritime Arbitration (SCMA) after it broke away in 2009.  
Bunkers claims are typical of the types of claims funded by defence clubs.   
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A substantial proportion of SIAC’s caseload remains shipping related.  According to 
its 2015 annual report, the shipping/maritime sector accounted for 17% of new 
arbitrations filed in that year.  Shipbuilding and offshore construction arbitrations, some 
of which run into tens or hundreds of millions of dollars by value, are often handled by 
the long- established Singapore branches of London shipping law firms.  At the other 
end of the scale from bunkers disputes, these claims can equally fall within defence 
cover and they can be expensive. 

Funding by clubs has a long and evolving history. Many hundreds of new claims are 
supported by clubs every year, largely without fuss.8  With all the publicity around the 
recent reforms in Singapore, which have seen the modern form of tpf legalised for 
arbitration at that seat, it may be surprising that the traditional funding by defence clubs 
has been ignored.  It has been such an integral part of the arbitration landscape that 
it is as if it had disappeared into it.  As noted in this paper, its low profile may not 
always be to its advantage in the present atmosphere surrounding the new tpf.   

 

The new tpf: ‘climate change in international arbitration’? 

The arrival of the new form of tpf has been greeted with suspicion in certain sections 
of the international arbitration community.  Arbitration specialists unfamiliar with cases 
supported by insurers, like the clubs, have raised concerns about the participation of 
a new player in the arbitral process.   

For example, in her article, Ethical implications of third-party funding, Valentina 
Frignati notes, “Whatever the form of the final TPF contract, from that moment on, an 
additional party will come into play, with all the consequences – both positive and 
negative – that this may cause.”9 

Margareta Habazin has written, “The expansion of third-party funding is quietly 
bringing a new player directly into the arbitral proceedings. The new player has no 
direct interest in the substantive issues of the proceedings but instead invests in the 
arbitration for a share of a successful claim, whether by settlement or an award.”  She 
concludes, “in the interest of arbitrators’ independence, arbitrators need to be alerted 
of the participation of third-party funders and specific arbitral rules that will regulate 
that a party should disclose if it is being funded by a third-party need to be created.”10 

In a chapter entitled Gamblers, Loan Sharks, and Third-Party Funders in her book, 
Ethics in International Arbitration, Professor Catherine A Rogers, asserts, “significant 
challenges exist in determining the best manner and terms by which to regulate third-
party funders in international arbitration.  First, unlike lawyers, arbitrators, and experts, 
the presence of third-party funders is a very new phenomenon without clear national 
precedents or established practices that provide a clear starting point for analysis.  The 
murkiness means that most efforts to understand third-party funding have to date been 
based on analogical reasoning.  For assessing potential conflicts of interest with 
arbitrators, are funders more like parties, law firms, or like equity investors? Is due 
diligence into claims the same as corporate due diligence relating to a merger? For 
assessing extension of the attorney-client privilege, are funders more like co-parties 
or co-counsel, commercial parties with a shared interest or unrelated third parties?”11 
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The answer to each of Professor Rogers’ three questions will be obvious to everyone 
in this room.  It is: “None of the above.  Funders are more like insurers.  They most 
closely resemble ‘before the event’ legal expenses insurers such as FD&D clubs.”   

Professor Rogers does not mention insurance in her discussion of these issues, which 
she characterises as ‘ethical’.  No attempt is made to analyse how insurers, their 
insured, and the lawyers who work with them both, tackle these issues in the 
thousands of international commercial arbitrations in which they are involved every 
year. There is no entry for insurance in her book’s index. 

The new funders are perceived as invading territory previously only occupied by 
parties and their lawyers.  Calls for regulation of the newcomers are a common feature, 
even an assumption, in discussions of tpf.  Such calls have not been balanced by a 
recognition that ‘before the event’ insurers have been present in this landscape since 
the nineteenth century and that it has never been found necessary for their activities 
in arbitrations to be subject to regulation by institutions or by other arbitral bodies. 

Regulation of tpf is demanded by various lawyers and academics to address potential 
behaviour which commercial common sense and/or a competent arbitral tribunal 
would easily deal with.   

In an article entitled Third-party funding in investment arbitration: how non-disclosure 
can cause harm for the sake of profit, Gary J Shaw, an attorney with the Foreign 
Claims Settlement Commission of the US Department of Justice, has expressed the 
following fear: “There is nothing to stop a funder from using confidential information 
acquired in one proceeding against his former ‘client’ in a subsequent proceeding. Nor 
is there any regulation preventing a funder from funding, and thereby influencing, both 
parties in a single proceeding in order to maximize profit.  After all, third party funders 
are less interested in justice and more interested in portfolio gains.”12 

Similarly, in an article entitled Disclosure and Security for Costs or How to Address 
Imbalances Created by Third-Party Funding, Nadia Darwazeh and Adrien Leleu have 
asserted, “TPF also increases the risk of exaggerated claims.  Empirical data shows 
that claimants already have a tendency to inflate their claims beyond their actual value.  
It is not far-fetched to consider that this problem of inflated claims may be exacerbated 
when a funder, whose sole motivation is financial gain is involved.”13 

For the purpose of studying a “host of ethical and procedural issues” which tpf is said 
to raise, the International Council for Commercial Arbitration (ICCA) has set up a task 
force with Queen Mary University of London (QMUL).  The co-chairs are Professors 
William W Park, Catherine A Rogers, and Stavros Brekoulakis.  The issues which the 
task force is studying include the funders’ relationship with parties and counsel in 
managing the dispute, allocation of costs and security for costs, transparency and 
disclosure, confidentiality, and arbitrator conflicts of interest.   

As noted on the webpage for Queen Mary’s Institute for Regulation and Ethics, 
third party funding has been described as “the climate change in international 
arbitration.” 14   When I asked Catherine Rogers, Professor of Ethics, Regulation and 
the Rule of Law at QMUL, if she could let me have a reference for that description, her 
reply was that she had no citation for it; it was a phrase which had been used at 
conferences and in conversations.  The question naturally arises as to the knowledge 
of people who might use such hyperbolic language and whether, in this instance, 
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climate change denial might not be the correct response both from academics and 
from the wider international arbitration community. 

In the introduction to their preliminary account of the task force’s work in 2014, 
Professors Park and Rogers note, “Funders report that upwards of ten percent of their 
investments are in international arbitration disputes, both commercial and investment-
state arbitration.” 15   

This ten per cent figure has been confirmed more recently by Susan Dunn of Harbour 
Litigation Funding, interviewed in The Lawyer on 6 June 2016: “The reality is that even 
a funder of our size (of around £410m in funds) only funds around 25-30 cases a year 
in 13 jurisdictions and a range of arbitral forums – our average budget nowadays is 
£4-5m and our minimum claim size is £10m – of which around 10 per cent are 
arbitrations at the moment. The numbers we fund are tiny relative to the total of 
litigation and arbitrations.”  Ten per cent of 30 cases is 3.  Even supposing that tpf 
causes more harm than good, climate change in arbitration will not be made of 
numbers like that.   

Professor Rogers has nevertheless asserted, “The stakes are high. Funders 
cumulatively have many billions of dollars that they are ready to spend on legal 
services to pursue claims around the world, and increasingly international arbitration 
disputes are drawing some of that funding.”16  The numbers provided by Susan Dunn, 
cited above, and the relatively modest amount of Woodsford’s advance to Norscot, in 
the case with which this paper opened, should be enough to cast doubt on the implicit 
urgency of that assertion and to confirm that the new funders are still some distance 
away from causing climate change in international arbitration.   

In the meantime, the clubs continue to fund hundreds of international arbitrations 
annually, as they have been doing for decades.   

 

Is maritime arbitration different? 

The task force’s draft report was presented to a joint meeting of the Institute of 
Transnational Arbitration (ITA) and the American Society of International Law (ASIL) 
in Washington DC on 12 April 2017.  Delegates were given copies of the draft report 
and have been invited to comment on it.   

I asked the task force’s co-chairs for permission to distribute the draft report to 
delegates at this LSLC meeting. After all, shipping lawyers have considerable 
experience of working with traditional insurer-funders and could provide some useful 
insights.  Furthermore, shipping law firms like Davies Johnson & Co are at the forefront 
of making new law in relation to the new funders.  My request was denied. 

Unfortunately, it is not unusual for maritime arbitration practitioners to be side-lined by 
other sections of the international arbitration community.   

The otherwise admirable 2015 International Arbitration Survey, conducted by QMUL 
and sponsored by White & Case, did not reach a representative sample of shipping 
and commodities arbitration lawyers.  As Ian Gaunt (the new President of the LMAA) 
noted of the survey in the 2015/2016 LMAA Newsletter, “Billed as a survey of 
international commercial arbitration however, it must regrettably again be questioned 
whether the contents correspond with the label on the tin. Focussing as it does on 
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institutional arbitration and no doubt the result of surveying the larger international law 
firms concerned with engineering and investment arbitration, the survey ignores ad 
hoc arbitration altogether. It may be questioned of course, why it should matter that 
the survey ignores ad hoc maritime (and other commodity) arbitration in London. The 
reason is that it gives the distorted impression that almost all international commercial 
arbitration is conducted under the auspices of institutions such as the ICC, LCIA, 
HKIAC and SIAC. This is not so in the field which is probably most productive of 
international commercial arbitration cases, namely maritime and commodities.” 

Ian Gaunt was particularly, and rightly, concerned about the misleading picture that 
the survey gave of the relative importance of London in international commercial 
arbitration.  There is another problem with the survey which is relevant to the issues 
which we are discussing this evening: it has a substantial section devoted to ‘role and 
regulation of specific actors’, including 4 pages on regulation and disclosure of tpf.  
This section has frequently been cited in articles, blog posts, and at conferences where 
tpf is discussed.  Its finding that 71% of the respondent group wanted to see the area 
‘regulated’ is said to justify proposals for such regulation in arbitration.  

The survey found that 39% of the respondent group had encountered tpf in practice 
and 12% had used it themselves.  The report notes, “This data suggests that its use 
is relatively widespread compared to, for example, insurance products for respondents 
in international arbitration.  Only 15% of the respondent group have encountered such 
insurance products in practice; 3% have used them and 12% have seen them used.”   

Insurance to cover legal costs of defending a claim in arbitration must be liability 
insurance. Thousands of respondents in commercial arbitrations resort to liability 
insurance.  P&I cover is just one example.  The results suggest that those surveyed 
were largely from a rarefied section of the commercial world, i.e. the self-insured.  

The impression that the survey did not reach lawyers who handle the mass of ordinary 
arbitrations arising in international commerce, in which at least one party will have its 
costs paid by an insurer, finds confirmation in the breakdown of the respondent group.  
51% of the respondents had been involved in 10 or fewer arbitrations in the previous 
5 years, i.e. an average of no more than two arbitrations a year.  The experience of 
most lawyers who deal with disputes arising from international commerce (buying, 
selling, and transporting goods between different jurisdictions) will be quite different 
from that of the majority of this group.   

It is hardly surprising that the relatively inexperienced participants in the survey agreed 
with the idea of regulating tpf when it was put to them.  Had more shipping lawyers 
been consulted, there might not have been such a demand for regulation of tpf.  After 
all, shipping lawyers are well used to dealing with funders in arbitrations, i.e. the clubs 
and other insurers, whose conduct in arbitration is not regulated. 

In the survey, 79% of respondents’ arbitrations over the previous 5 years were 
administered by institutions, not ad hoc, which was noted to be consistent with findings 
in previous surveys in 2006 (73%) and 2008 (86%).  Again, such a high proportion of 
institutional arbitrations will not correspond to the experience of most people in this 
room.  Nor is it consistent with statistics for international arbitration worldwide.  

In his textbook International Commercial Arbitration, Gary Born has a table of cases 
filed with leading arbitral institutions between 1993 and 2013.17  Of the institutions 
listed, the London Maritime Arbitrators Association (LMAA) is the only one whose 
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annual numbers are consistently in the thousands. The total number of international 
cases in all of the institutions in Mr Born’s table in the 5-year period 2009 to 2013 
inclusive is 42,102.  Of these, 18,307 or 43 % were with the LMAA.  For comparison, 
the International Centre for Settlement of Investment Disputes (ICSID) had 169 cases 
(0.4%).   

Of course, as everyone here knows, the LMAA is not an institution.  Arbitrations 
conducted pursuant to the LMAA Terms are ad hoc.   

Gary Born is a partner in the US law firm Wilmer Hale and is based in its London office 
in Park Lane.  He is currently President of the SIAC court in Singapore. His profile on 
his firm’s website states, “Mr Born is widely regarded as the world’s pre-eminent 
authority on international commercial arbitration and international litigation.”  His books 
are influential, particularly amongst law students.  He has this to say about ad hoc 
arbitration in his book International Arbitration – Cases and Materials: “…most 
international practitioners decisively prefer the more structured, predictable character 
of institutional arbitration, and the benefits of institutional rules and appointment 
mechanisms, at least in the absence of unusual circumstances arguing for an ad hoc 
approach”.18   

No evidence is offered in support of this proposition.  Many maritime arbitration 
practitioners would disagree with it.   It is regrettable that Mr Born does not dig deeper 
and discuss how arbitrations are conducted under the LMAA Terms, bearing in mind 
their pre-eminence in his table of international arbitrations.  

LMAA arbitration is seen by its users to have benefits in terms of speed and costs.  A 
distinctive feature, which may well be copied in institutional rules soon, is the 
requirement for costs budgeting.  Revisions to the LMAA Terms, now in their 2017 
edition, have been discussed with the association’s supporting members’ liaison 
committees, on which P&I and defence clubs are represented alongside ship-owners, 
charterers and lawyers.19  The influence of the clubs on improving the efficiency of the 
arbitral process should not be underestimated.   

In the sense that its traditional funders are accepted as important players as well as in 
the way that it is almost systematically ignored in surveys and textbooks despite 
accounting for a substantial proportion of arbitrations globally, maritime arbitration 
certainly is different. 

However, maritime arbitration comes in all shapes and sizes.  It is not exclusively ad 
hoc.  As noted above, 17% of new arbitrations filed at SIAC in 2015 were maritime.  
Similarly, the LCIA has reported that in 2016, 15.42% of new arbitrations were in 
‘shipping – commodities’ while a further 3.95% were in marine construction.   

As those figures confirm, maritime arbitration is also different from other types of 
arbitration through its long and continuing association with the world’s leading arbitral 
institutions alongside its ad hoc traditions.  Hence the need for its users, particularly 
the clubs, to be vigilant when the institutions look to introduce initiatives to address a 
perceived need to ‘regulate’ the activities of funders.   

 

Champerty and club rules: the Excalibur standard for control by funders 

But what is meant by ‘regulation’ in this context? 
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Catherine Rogers has defined ‘regulation’ as: ‘a sustained and focused attempt to 
ensure that the conduct of arbitrators, attorneys, experts, and third-party funders 
comports with ethical standards in order to ensure the fairness of arbitral outcomes’.20 

In practical terms, regulation manifests itself in the production of guidelines (‘soft law’) 
by institutions, professional bodies, and associations of arbitrators. Guidelines 
increasingly sit alongside an institution’s arbitration rules and their impact on the 
conduct of the arbitration needs to be borne in mind when its rules are chosen. 

Toby Landau QC has identified a new disease, which he has called ‘legislitis’ and 
which he has described as ‘a virulent affliction that manifests itself in an involuntary 
urge to publish A6 booklets of rules, guidelines, or principles’.21 If it moves, codify it. 
This condition, he says, derogates from the flexibility of arbitration. 

Sometimes it is governments which instigate the production of regulations. Hong Kong 
and Singapore have recently introduced reforms to legalise tpf in international 
arbitration. Its development at those seats had been hampered by the old doctrines of 
maintenance and champerty, which had survived therte in fuller form than they had in 
England.22 

Maintenance is the giving of assistance or encouragement to one of the parties to an 
action by a person who has neither an interest in the action nor any other motive 
recognised by the law as justifying his interference. Champerty is a kind of 
maintenance in which the maintainer receives a share of the subject matter or 
proceeds of an action The doctrines are associated with the inflammation of damages, 
the suppression of evidence and the suborning of witnesses. 

As recently as 2007, the Singapore Court of Appeal, in Otech Pakistan Pvt Ltd v 
Clough Engineering Ltd, decided that champerty applied in both arbitration and court 
proceedings: “As we see the position, the purity of justice and the interests of 
vulnerable litigants are as important in such proceedings as they are in litigation. Thus 
the natural inference is that champerty is as applicable in the one as it is in the other… 
The concerns that the course of justice should not be perverted and that claims should 
not be brought on a speculation or for extravagant amounts apply just as much to 
arbitration as they do to litigation.”23 

The combination of funding an action and receiving a share of proceeds, if it 
succeeded, was enough to give rise to these concerns. When the government of 
Singapore decided in 2016 that it should relax its laws against maintenance and 
champerty in arbitration, it did so on the basis that various professional bodies would 
introduce regulations by way of safeguards. 

On 18 May 2017, the Singapore Institute of Arbitrators (SIArb) published its Guidelines 
for Third Party Funders.24 These include a rule that a funder shall not “seek to influence 
the Funded Party’s legal practitioner to cede control or conduct of the dispute to the 
Funder except where and to the extent expressly permitted by the Funding Contract” 
(paragraph 6.1.4). This wording is similar to wording in the English Association of 
Litigation Funders’ (ALF) code of conduct of January 2014. 

However, since the ALF published its code, we have had the infamous Excalibur 
litigation in the English courts, in which third party funders were ordered to pay 
indemnity costs. Both the judge at first instance and the Court of Appeal criticised the 
funders for failing to assess and monitor the case rigorously. Christopher Clarke LJ 
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said this about his decision to make a third party costs order on the indemnity basis: 
“If it serves to cause funders and their advisors to take rigorous steps short of 
champerty, i.e. behaviour likely to interfere with the due administration of justice, - 
particularly in the form of rigorous analysis of law, facts and witnesses, consideration 
of proportionality and review at appropriate intervals - to reduce the occurrence of the 
sort of circumstances that caused me to order indemnity costs in this case, that is an 
advantage and in the public interest.”25 

Tomlinson LJ in the Court of Appeal went further, rejecting a protest from the 
Association of Litigation Funders (ALF) that exercising greater control over the conduct 
of litigation would run the risk that a funding agreement would be champertous.  He 
said, “…rather than interfering with the due administration of justice, if anything such 
activities promote the due administration of justice. For the avoidance of doubt I should 
mention that on-going review of the progress of litigation through the medium of 
lawyers independent of those conducting the litigation, a fortiori those conducting it on 
a conditional fee agreement, seems to me not just prudent but often essential in order 
to reduce the risk of orders for indemnity costs being made against the unsuccessful 
funded party. When conducted responsibly, as by the members of the ALF I am sure 
it would be, there is no danger of such review being characterised as champertous.”26 

The new SIArb guidelines do not balance their default prohibition against a ceding of 
control over the conduct of the dispute with a positive duty on the funder to take 
‘rigorous steps short of champerty’. 

Such steps would be routine for a defence club.  For example, Rules 6 of the UK 
Defence Club Rules 2015 provides:  

  “All persons appointed by the Association on behalf of the Member or 
appointed by the Member with the approval of the Association shall be or be 
deemed to be appointed on the terms that they have been instructed by the 
Member at all times (both while so acting and after they have ceased so to act): 
(a) to give advice and to report to the Association in connection with the claim, 
dispute or Proceedings; (b) to seek and act on the instructions of the 
Association; and (c) to produce to the Association any documents or 
information in their possession or power relating to the claim, dispute or 
Proceedings, as if such persons had been appointed to act and had at all times 
been acting on behalf of the Association.” 

The authorities in Singapore, in implementing the government’s desire to see ‘soft law’ 
for the new funders, appear, ironically, to have set lower standards than the English 
courts expect from them. 

Similarly, in Hong Kong, a draft code of practice for funders, prepared by the 
Department of Justice for consultation and published with the new Bill for the 
legalisation of tpf in arbitration at the end of December 2016, contains a section on 
control, which includes an undertaking by the funder not to “control or direct the funded 
party as to the conduct of the arbitration including, without limitation, as to the 
negotiation and conclusion of any settlement”.27 The draft Code does not contain an 
undertaking that the funder will take rigorous steps short of champerty, including 
ongoing reviews of progress. Contrary to the Excalibur standard in the English courts, 
a funder could give free rein to the funded party’s lawyers while remaining in 
compliance with the Code. 
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As both Christopher Clarke LJ and Tomlinson LJ made clear in Excalibur, champerty 
brings with it a risk of interference with the administration of justice but at the same 
time it is in the interests of the due administration of justice for funders to exercise a 
certain level of control over the proceedings which they fund (just as insurers do). 

In their report on the ICCA-QMUL Task Force’s preliminary work, Professors Park and 
Rogers say, “before-the-event insurers may be presumed to be less directly involved 
in the specifics of case management than third-party funders are”.28 They do not 
explain the basis for this presumption. Their distinction does not apply in the case of 
defence clubs; on the contrary, as their rules confirm, these insurers are directly 
involved in managing cases from the outset, including in choosing the lawyers to 
represent members whose claims they fund. (In exercising this level of control over 
the claimant’s lawyers, the defence clubs benefit from an exemption under the 
Insurance Companies (Legal Expenses Insurance) Regulations 1990. Section 3(2) of 
the Regulations states that provisions conferring on an assured the right to select its 
own lawyers do not “apply to legal expenses insurance contracts concerning disputes 
or risks arising out of, or in connection with, the use of sea-going vessels”.) 

Whilst it is interesting that the ICCA-QMUL task force has proceeded on the basis of 
a false presumption about bte insurers and that the new SIArb and Hong Kong 
guidelines have apparently done likewise, these initiatives have no direct impact on 
the clubs because their respective definitions of tpf do not encompass them. The 
situation may be different with other regulation. 

 

Apparent bias: the IBA Guidelines and SIAC’s Practice Note on Arbitrator 
Conduct in Cases Involving External Funders 

One of the ‘vital issues’ which the ICCA-QMUL Task Force has been studying is the 
potential for conflicts of interest arising from relationships between funders and 
arbitrators. Articles quoted earlier in this paper have raised concerns about such 
conflicts. Commentators have urged disclosure of funders, and even of funding terms, 
with a view to reducing risks. 

As noted by Simon Kverndal QC in his paper this evening, we have the IBA Guidelines. 
The 2014 revisions to the International Bar Association (IBA) Guidelines on Conflicts 
of Interst in International Arbitration (2014) provide at General Standard 6(b): “If one 
of the parties is a legal entity, any legal or physical person having a controlling 
influence on the legal entity, or a direct economic interest in, or a duty to indemnify a 
party for, the award to be rendered in the arbitration, may be considered to bear the 
identity of such party.” 

The explanation to General Standard 6(b) says, “Third-party funders and insurers in 
relation to the dispute may have a direct economic interest in the award, and as such 
may be considered to be the equivalent of the party. For these purposes, the terms 
‘third-party funder’ and ‘insurer’ refer to any person or entity that is contributing funds, 
or other material support, to the prosecution or defence of the case and that has a 
direct economic interest in, or a duty to indemnify a party for, the award to be rendered 
in the arbitration.” 
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Does a bte insurer, whose remuneration is by way of a premium or club call paid in 
advance, have a ‘direct economic interest’ in an award? Does the prospect of 
recovering some of its expenditure through a costs award constitute such an interest? 

The wording is opaque. Of course, the IBA Guidelines are only a voluntary code. Some 
courts have confirmed them to be no more than guidelines. Last year, in a well-
received judgment, demonstrating the common sense of the English Commercial 
Court, Knowles J even held that the non-waivable red list could be set to one side if 
the factual circumstances were such that a fair-minded observer would not find that 
the arbitrator was apparently biased.29 

Furthermore, as far as orange list repeat appointments are concerned, the Guidelines 
have always contained an exception for maritime and commodities arbitrations. 

The situation could be different and more onerous with an institutions’ own guidelines. 

In response to the new legislation in Singapore, SIAC has introduced a practice note, 
dated 31 March 2017, for arbitrator conduct in cases involving ‘External Funding’, in 
which the definition of ‘External Funding’ departs from the definition in the legislation 
and extends to insurance: 

• “’External Funder’ means any person, either legal or natural, who has a Direct 
Economic Interest in the outcome of the arbitration proceedings” 
 

• “’Direct Economic Interest’ means an interest in the arbitration proceedings 
resulting from the provision by a non-Disputant Party to a Disputant Party of 
funding for or indemnity against the award to be rendered in the arbitration 
proceedings”30 

This wording is clearly drawn from the 2014 revisions to the IBA Guidelines on 
Conflicts of Interest cited above. It brings both liability and ATE insurance within the 
ambit of the practice note. It may or may not include bte insurers, depending on 
whether the recovery of expenditure is a ‘direct economic interest’ in the outcome. 

The inclusion of insurance is surprising, particularly in view of the issues which the 
practice note seeks to address and the language it uses. For example, the notion that 
recourse to insurance might not have SIAC’s ‘endorsement or approval’ is bizarre. 
Insurers have been funding claims and defences in SIAC arbitrations ever since the 
institution was established. Likewise, recourse to insurance could not be taken as a 
negative indication of financial status for the purposes of an application for security for 
costs. 

In relation to conflicts and disclosure, FD&D clubs would be surprised by the idea that 
an arbitrator should be entitled to ‘conduct such enquiries as may appear to the 
Tribunal to be necessary or expedient’, including whether the ‘External Funder’ has 
committed to undertake adverse costs liability. 

All of these issues may be ones which the P&I and defence clubs should consider and 
be prepared to discuss. However, they have not had an opportunity to do so. SIAC’s 
practice note came out of the blue.  It may be that its more extensive definition was 
drafted in error and was not supposed to include the clubs. However, it was not 
accompanied by an explanatory note and SIAC has not yet clarified it. 
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Conclusion 

There has been something of an over-reaction to tpf from sections of the international 
arbitration community. Issues common to all types of funders, traditional and modern, 
and which do not relate directly to champerty, have been declared to be new, unique, 
and vital.  

Of course, public policy considerations attach to the participation of undisclosed 
funders in investment treaty arbitrations. It is right that those should be explored. 
However, the world of commercial arbitration is essentially private. It has its own 
traditions and a long and successful history of funding by insurers. Those traditions 
should not be disturbed without good reason and without consultation. Maritime 
lawyers and the clubs must be vigilant. 

At the same time, those who would seek to ‘regulate’ tpf could recognise, and learn 
from, the diversity of the wider international arbitration community and from the 
diversity of its traditions and practices, many of which have made arbitration efficient 
and have enhanced its reputation.  Education could be the answer before regulation. 

 

James Clanchy 

13 June 2017 
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About TheJudge

Additional text

Specialists in funding & insurance for litigation – 17 years of experience

Operating in London since 2000

Opened New York office in 2016

Largest specialised broker of third party funding and litigation/arbitration-related insurance 

Whole market approach – act as agent for the client in securing and structuring finance 

Authorised and regulated by the Financial Conduct Authority (UK)

Licensed US Surplus / Excess Lines insurance producer (US)

Broker member of the Association of Litigation Funders of England & Wales 
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Additional text

• Historical interaction between litigation funding and shipping disputes

• Impact of Essar v Norscot – recoverability of funding fees

• Application of Litigation Insurance

• Use of Security for Costs instruments

• Award Enforcement Funding

• Award Enforcement Monetisation

Topics 

The Funding Market

2008 – CJC report recommended regulated litigation funding should be 

“mainstream” but limited activity. 

Handfull of commercial litigation funders in UK and Australia.

2017 – no regulation (save for ALF Code of Conduct) but funding becoming a 

significant global market (est. $4bn). 

30 funders globally in many locations including USA, France, Canada, Hong Kong, 

Singapore (and many others)

Specialisation 

Funding disputes
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The Funding Market

Marine disputes appear to have had limited interaction with funding market to date. 

In contrast to Bi-lateral investments arbitrations, competition, securities and other 

commercial arbitrations and litigation.

Defence Clubs 

Fill the gaps?

Funding
Marine disputes

Essar v Norscot 

Essar Oilfields Services Ltd v Norscot Rig Management Pvt Ltd [2016]

Arbitration under the Arbitration Act 1996 subject to ICC rules.

“costs of the arbitration other than legal costs” under s59(1)(c

Opponent challenged decision on basis arbitrator exceeded powers. 

High Court decision of Judge Waksman QC affirming Sir Philip Otton (sole arbitrator) 

decision. The arbitrator had the power.

Recoverable 
Funder Success
Fees
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Essar v Norscot 

High Court clearly felt it was reasonable to award such costs against Essar where the 

costs were “so directly and immediately caused by the losing party”

Indemnity Costs order suggests it was rare situation concerning party conduct.

But… asymmetry of resources between parties is common. Bullying through costs by 

the bigger party is also commonplace.

Unusual 
Circumstances?

Essar v Norscot

Major costs implications (GBP 1.9m Success Fee in this case). 

Norscot TPF = Greater of x3 of funding or 35% recovery

s63.(5) arbitrator can award a “reasonable amount in respect of all costs 

reasonably incurred”

Judging reasonableness. There is no constant ‘market-standard’

Assessing 
Reasonableness
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Essar v Norscot 

Judge Waksman QC cited the ICC Commission report of 2015 entitled ‘Decisions on 

Costs in International Arbitration’

What about recoverable ATE insurance premiums?

What impact does this have on arbitration as a choice of dispute resolution? 

’

New era of 
recoverable costs 
in arbitrations? 

Litigation Insurance 

False perception that ATE insurance only covers adverse costs 

Own solicitors, own disbursements, inc’ counsels fees and tribunal fees etc. 

Alternative to third party funding at a fraction of the cost but only pays at the 
end (save for interim adverse costs orders).

Deferred and Contingent Premiums

15+ providers, most are A-rated international insurers.

After-the-Event 
Insurance 
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Litigation Insurance 

ATE Insurance may be accepted by an opponent or by a court/tribunal as adequate 
security for costs.  

Premier Motorauctions Ltd v. PWC and Lloyds Bank Plc [paraphrased] Snowden J –
no reason to believe the ATE policy will not respond (having regard to the context, 
the terms and other circumstances). Officeholder claim.

Anti-voidance policies 

Deed of Indemnity. Guarantee to pay opponent direct. 

Security for Costs

Additional text
Specialist funders 

Cross-border enforcement inhourse expertise.

Typically a small amount of value advanced at the outset, or in tranches with backended 

share.

Different type of funder

Arbitration 
Enforcement 
Funding 

Monetisation
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Testimonials

“We don't recommend any one 
funder or insurer to our clients. 
Therefore, having the aid of 
TheJudge as independent 
brokers to advise our clients on 
the available funding options is 
invaluable… They have proven 
their ability to secure funding 
well below typical market 

rates, often saving our 
clients millions.” 

Jones Day

“In a market of diverse 
funding and insurance 
products, it’s invaluable to 

work with a broker who 
really knows the market, 

the legal issues at stake and 
acts in our client’s best 

interest.”

K&L Gates

“TheJudge were able to secure a 

novel insurance hedge for 

our client's exposure... the team 
worked hard to ensure the 
package met the demands and 
needs of the client by providing 
a necessary cost protection, 

with no upfront costs and 

crucially without the need for 
the client to give up a 
significant percentage style 
contingency fee.”

Clifford Chance

“We don't underestimate the 
need to conduct a market 
search when sourcing funding 
for our clients. When we 
engage TheJudge, they do this 
on our clients' behalf…. The 
team at TheJudge also 

negotiate on our clients' 
behalf to get the best offer 

they can.” 

White & Case
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Arbitration Funding options in 2017 
 

 

Topics covered: 

 

o The growth of third party funding in the UK and the limited relevance to marine to date 

o The landmark decision of Essar v Norscot  

o The potential for third party funding for marine arbitration  

o Award enforcement funding & monestisation 

o The application of litigation insurance  

o Security for costs bonds 

 

A broker’s view on the history of third party funding 

 

As far back as Feb 2008, the Civil Justice Council supported a proposition that “regulated third 

party funding should be considered part of the mainstream of litigation funding”. This was quite 

a bold statement at the time because the market was so nascent. At TheJudge we knew that only 

a vanishingly small number professional funders operated in the market and the number of 

concluded transactions was still very low in volume. Lawyers knew very little about the market 

and there was a high degree of misunderstanding about the whole industry. It felt a long way 

from being “mainstream” and the notion of regulating something so small and fragile seemed 

somewhat absurd. 

 

Fast forward almost a decade and we do not have regulations (beyond those of a voluntary Code 

of Conduct1) but increasingly we can now say that litigation funding is indeed becoming 

“mainstream”. Particularly in areas such as bi-lateral investment treat arbitrations, securities 

litigation and competition group actions which in many instances rely on external finance from 

professional funders, alongside risk bearing retainers offered by lawyers.  

 

Since 2008, the number of professional litigation funders operating in the UK has rocketed. The 

number of funders operating all over the world has grown at such a startling pace a new funder 

seems to launch every 3 months. With new funds and branches of existing funds opening in 

jurisdictions such as Australia (arguably the birthplace of litigation funding), USA, Canada, 

Hong Kong, France and elsewhere it is truly a global business and one where the UK is a net 

exporter.  

 

As the volume of funders increased, the investments have become more diversified and 

innovative. This expansion of appetite can be measured by the fact that the original funders in 

                                                 
1 Association of Litigation Funders: Code of Conduct 



the UK cut their teeth financing relatively modest insolvency claims before evolving into what 

we see today - a market investing into the full plethora of litigation case types capable of 

producing a return on their investment. In fact, the supply of capital has led to new funders 

entering the market through specialisation, concentrating their efforts on niche or under-serviced 

areas or even a single case type.  

 

The funding market has now developed to such a point that they funders are no longer seeking to 

deploy capital solely through the traditional method of selling to claimants via their chosen 

lawyers but they now deploy funds into law firms or directly to corporates through GCs.  

 

With this background, it is no wonder that we, as a broker of such finance, have seen an 

increasing number of arbitration matters receiving funding, both investor-state arbitrations and 

commercial arbitrations. The cases can be extremely attractive to funders given the potential 

value of the claims.  

 

However, even with the constant influx of fresh capital being directed towards arbitrations and a 

myriad of litigation types, there does not appear to have been great deal of activity, in relative 

terms, is that marine arbitration sector. To date, no one funder has focused entirely on the marine 

litigation industry although increasingly some funders are focusing on Oil & Gas and other 

Energy disputes. 

 

The lack of activity shipping and related areas may be down to a combination of reasons. It may 

simply be a lack of expertise in the market place. It may poor penetration of the product concepts 

and benefits at both law firm and GC level. Both reasons are probably true. However, it is likely 

the underlying reason for the limited activity will be the existence of Defence Clubs that have 

been funding marine arbitrations for their members since well before professional litigation 

funding became a recognisable market place.  

 

That is not to say that arbitration funding is irrelevant to marine lawyers and their clients, there 

will be meritorious cases that are not funded by Defence Clubs allowing Third Party Funding to 

operate in the gaps between existing coverage. Increasingly, it is bound to. Where the claimant is 

financially distressed, arbitration finance could be the only option to get access to justice where 

they cannot (or will not) get the backing of a Defence Club.  

 

Indeed, despite questioning the penetration of litigation funders into the shipping arena, it was a 

dispute over an operations management agreement concerning an oil rig being brought by an 

impecunious claimant reliant on funding that led one of the funding industries landmark 

decisions - Essar Oilfields Services Ltd v Norscot Rig Management Pvt Ltd [2016].  

 

 

The Essar v Norscot Decision  

 

Norscot Rig Management obtained arbitration funding for their claim against Essar. The funding 

was brokered by TheJudge. 

 



The High Court (His Honour Judge Waksman QC sitting as a deputy High Court judge) affirmed 

the decision of Sir Philip Otton who sitting as a sole arbitrator broke new ground after ordering 

the losing party to pay the Claimant’s litigation funder’s success fees as part of costs.  

 

The decision had huge implications for the funding industry and its importance to commercial 

arbitrations.  

 

The costs of third party funding are not recoverable from the losing party under the Civil 

Procedure Rules (CPR) of England & Wales but Sir Otton had the power to award costs in the 

arbitration pursuant to ss63(3) and 59 of the English Arbitration Act 1996 (the Act) at his 

discretion because the arbitration stood outside the CPR as it was governed by the Act. 

Sir Otton could include the costs of third party funding because of the power he had to award 

“costs of the arbitration other than legal costs” under s59(1)(c). [Emphasis added]. He viewed the 

third party funder’s return being charged to the successful Claimant (i.e. the success fee) as a 

cost of the arbitration that could be recovered under s59.  

The opponent’s challenged the decision on the basis that the arbitrator had exceeded his powers 

and that is argument that the High Court rejected. The Respondent became liable for the 

additional cost, equating to the success fee of GBP 1.9m.  

It is important to understand that context that led the arbitrator to apply his discretion in this way 

because it permeates the High Court’s reaction to the challenge. He was heavily critical of the 

defendant’s behavior in the case and awarded indemnity costs to the Claimant. Importantly, he 

cited the attempt by the Respondent to frustrate the Claimant’s redress through costs which in 

turn forced the Claimant to seek outside capital assistance from a professional funder.  

 

This decision has wide reaching implications, firstly because of the gravity of the impact on 

individual losing party that may have to pay success fees that by their nature are likely to be 

multiples of the claimant’s costs and secondly by virtue of how often this ruling could be 

followed. Some argue that this was an unusual situation, citing the indemnity costs order. 

However, the truth is that many commercial arbitrations involve asymmetric sides – one with the 

ability to bully the other financially. If access to justice is the rationale for this decision then we 

may expect to see arbitrators feeling empowered to award success fees with some frequency, 

particularly as the cost of funding reduces over time.    

 

The Future Relevance of Professional Funding for Marine Lawyers.  

 

Perhaps one might picture funders as bottom feeders, seeking out the small number of 

opportunities that fall through the cracks of the existing 100-year-old order of Defence Clubs. Or 

is there an alternate reality on the horizon? One where the arbitration funding is much more 

relevant? 

 

Funders are not shy of sniffing out opportunities so if there is a way to penetrate the marine 

arbitration market, they will find it and it may be that the Essar decision might offer such an 

avenue.  

 



The speed at which the market has grown as well as the complexity and ingenuity of the 

structures that have developed since circa 2008 is astonishing. The market is populated by a wide 

range of capital sources, including hedge funds, private equity firms, family offices and listed 

companies. All of which bring different ideas and ways to engage in legal costs finance so there 

will be angles in which marine arbitrations will be of interest to funders and in turn claimant's 

will find attractions in funding.  

 

Beyond the extension of Essar, The key development in the funding market is the reduction in 

the average price point. Litigation funders could command returns of x4 or x5 on their 

committed funds (sums reserved not necessarily drawn). Now, funders are routinely risking their 

capital for between x2-x3 on sums drawn. The inevitable effect of competition. Lower returns 

mean more application for the product and the tentacles of litigation finance can spread out.  

 

By my count there are well over 30 funds operating or willing to fund UK cases as at today. 

Their expertise, their capital under management, their appetites etc all vary enormously but it is 

hard for one funder to have a monopoly over one opportunity anymore and whilst they compete 

on many fronts, price is usually the deciding factor.  

 

To focus solely on price does belittle the benefits of funding though. The support and backing of 

professional funder holds great value in its own right and many cases have settled the moment 

the opponent has realised the claim could no longer be frustrated through choking legal expense. 

Future marine litigation funders may find USPs or enhanced features that drive claimant's in 

their direction. One such feature is Award enforcement. 

 

Several funders will fund enforcement only actions where the claimant holds an arbitral award 

but is struggling to execute a recovery, after what may have been years of expensive legal 

wrangling. Such funders often have in-house teams with asset recovery and political risk 

expertise to help them apply the right strategy. Some claimant's will value the role of a funder in 

the enforcement phase as a primary reason to engage with arbitration finance either during or 

after the award.  

 

Indeed, some funds will monetise awards allowing claimants to realise some of the value of the 

claim/debt early. This could be interesting to ship-owners keen to exploit other commercial 

opportunities but need to unlock the capital now. 

 

Finally, marine lawyers have the chance, depending on the jurisdiction, to enter contingency fee 

arrangements making their fees contingent in return for a share of the proceeds. The lawyers can 

effectively be funders. Innovative funders recognise this and will speak to firms about helping 

them behind the scenes to develop that form of client solution. 

 

 

The Application of Litigation Insurance and Security for Costs Bonds. 
 

After-the-Event Insurance (ATE) is commonly understood to be form of legal expenses 

insurance you can purchase to cover the risk of paying adverse costs and own disbursements 

(including barrister's fees). Like the return of a third party funder, the ATE premium is usually 



only payable in the event of a successful recovery at the end of the case. However, it is not as 

well known that ATE insurers will also consider covering a portion of the lawyer's fees.  

 

ATE is an established product in the UK, in part due to over a decade of market growth fueled by 

the Access to Justice Act 1999 which introduced recoverability of the ATE premium inter-partes 

subject to reasonableness and proportionality. Our role as broker in that period included 

evidencing the market search undertaken by a client to seek competitively priced ATE - a market 

search being the strongest evidence available to demonstrate reasonableness.  

 

Recoverability of ATE premiums was abolished in the Legal Aid, Sentencing & Punishment of 

Offenders Act 2012 ("LASPO") following the Review of Civil Litigation Costs by LJ Jaskson. 

The reforms were focused on changing the personal injury market but captured all case types 

including commercial litigation. 

 

Many thought this might destroy the ATE market but now, in 2017, there are more insurers and 

more capacity in the commercial ATE market than ever before. This is partly because of the 

international expansion of ATE and related products to other jurisdictions. One might attribute 

some of the credit for that development to LASPO because it brought the UK in line with the rest 

of the world who did not have recoverability by virtue of the fact no-one else had a domestic 

ATE market. LASPO forced insurers to expand their horizons following the loss of volume in 

the UK and now it is starting the process of becoming a global product. That is best evidence of 

the increasing relevance of ATE insurance in international arbitrations and commercial 

arbitrations. 

 

ATE insurance and litigation funding are complimentary products. Indeed, ATE insurance is a 

pre-requisite for most litigation and arbitration funding transactions, especially in the UK where 

it is well-established that a funder can be hit with a non-party costs order if their counter-party 

loses their case and is unable to meet the resultant adverse costs order. Funder's liability is 

subject to a cap of 100% of their investment following the COA decision of Arkin v 

Borchard Lines Ltd & Ors [2005] EWCA Civ 655  
 

However, whilst ATE and funding are complimentary or even co-dependent at times, in other 

situations ATE is an alternative to funding. Clients with cash will often be greatly concerned 

with risk and the financial uncertainty of litigating but they may not be so concerned about 

bankrolling the case if their downside risk is managed.  

 

ATE insurers covering own costs do not fund cases. They do not solve a claimant's cashflow 

problems (at least directly). For that, claimants require a third party funder but ATE insurers will 

reimburse the financial outlay made by a claimant in the event of the case losing.  

 

The application of ATE insurance to own side's legal costs is often greatly under-estimated and 

the true relevance of ATE is only now beginning to be understood by big business. 

 

There are well over 20 ATE insurers but much like the funders their appetites and expertise vary 

greatly. Again, the story of ATE in the marine litigation world mirrors that of funders albeit ATE 

insurers have had longer to try to establish its relevance to marine disputes. ATE insurers will 



consider supporting marine litigation and arbitration matters but anecdotally it is clear that 

marine disputes do not account for many of the thousands of ATE policies that are issued each 

year.  

 

The application of ATE insurance to marine litigators and arbitrators is probably entwined with 

the fortunes of the funders in that sector which in turn is dependent on the gaps left behind by 

Defence Clubs. There is one feature of ATE though which may help it breakthrough to a degree 

and that is the increasing acceptance of ATE insurance as an instrument to satisfy security for 

costs. 

 

The courts have been asked in several cases in recent years to accept ATE insurance policies as 

adequate security for costs. Largely, the trend of the courts has been to accept ATE insurance 

avoiding the need for claimants or funders tying up cash for extended periods to satisfy an order. 

 

The objection raised by defendants is that the ATE coverage is subject to the claimant being able 

to make a valid claim in the event they lose (although they would say "when they lose") which in 

turn means the claimant must comply with the terms and conditions of the policy. They contend 

that the claimant's compliance is out of their control and that the ATE coverage could evaporate 

leaving the defendant high and dry. The more cynical among us might suggest these arguments, 

and indeed the process of providing overblown costs budgets, are often tactics to de-rail 

meritorious claims before they can reach a substantive hearing. 

 

Whether or not the courts continue the current trajectory of accepting ATE insurance policies, 

there are fall back options. These include Deeds of Indemnity, Bonds and Anti-avoidance 

policies. Each are slightly different mechanically but the idea is that the defendant's arguments 

over policy voidance are nullified. The Deed of Indemnity, for instance, is an instrument that sits 

in parallel to an ATE policy acting as a guarantee to the opponent that they can make a direct 

claim against the insurer. These instruments attract an additional premium or fee payable by the 

insured claimant. 

 

The relevance to marine may be in so far as the Defence Clubs show any reluctance to satisfy an 

order for security by way of an undertaking. 

 

Matthew Amey  

Director  

TheJudge Limited  

www.thejudgeglobal.com 
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from a family, originally from Norway, which has been involved for

many generations in the shipping industry and in particular in maritime

claims; he was educated at Haileybury (alongside Shadow Trade and
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arbitrator (including Lloyds Open Form salvage, where he has been

one of the four panel arbitrators since 2006, LMAA, ICC etc.) and is a
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Matthew Amey – The Judge
Matthew has been a Director since 2005 having previously worked as an
underwriter for a market leading litigation insurer. Since that time Matthew
has been at the cutting edge of developments in litigation insurance and
funding both nationally and in other jurisdictions around the world.

With over a decade of experience arranging funding and insurance for
litigation matters, Matthew has been an expert commentator on the state of
the industry at legal conferences and in several publications, including
national press.

As a ‘go to’ contact for several international law firms, Matthew has brokered
some of the largest insurance programs for own sides costs as well as
adverse costs in existence for some of the most complex commercial
disputes litigated in today’s market.

Matthew established a reputation for creating successful portfolio facilities
for professional negligence claims on behalf of several lenders following the
banking crisis in 2008. Since then, during a period of impressive international
growth in demand for arbitration funding, Matthew has unlocked funding
conundrums for private equity firms and other investors pursuing billions of
dollars of claim value in arbitral forums such as ICSID, ICC, LCIA, SIAC and
NAFTA.

Given his extensive experience, Matthew has brokered dozens of funding
and/or insurance arrangements for multi-claimant cases which frequently
involve tailoring the solutions to meet the needs of potentially diverse sub-
groups facing individual challenges in the context of a wider generic
background.

 matthew.amey@thejudgeglobal.com
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