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Self reporting, deferred prosecution agreements, whistleblowing hotlineSelf reporting, deferred prosecution agreements, whistleblowing hotline



WhistleblowersWhistleblowers



SEC’s
Dodd-Frank
Regulations

SEC’s
Dodd-Frank
Regulations

From 12 August 2011

Reporting of potential
violations of federal securities
laws including FCPA

Whistleblowers to receive
10%-30% of monetary
sanctions imposed in all
resulting enforcement actions
worldwide

Must be over $1 million
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Corruption
Perceptions
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Top
1 Denmark

1 New Zealand

1 Singapore

4 Finland

4 Sweden

6 Canada

7 Netherlands

8 Australia

8 Switzerland

10 Norway

11 Iceland

15 Germany

17 Japan

20 United Kingdom

22 USA

25 France

28 UAE

Middle
54 South Africa

60 Croatia

69 Cuba

69 Brazil

73 Panama

78 Colombia

78 Thailand

78 China

85 Morocco

87 India

98  Egypt

105 Algeria

105 Moldova

110 Indonesia

123 Armenia

123 Niger

127 Syria

Bottom
134 Ukraine

134 Zimbabwe

146 Libya

146 Nepal

154 Cambodia

154 Comoros

154 Kenya

154 Russia

164 Kyrgyzstan

164 Venezuela

164 Guinea

168 Angola

172 Sudan

172 Uzbekistan

175 Iraq

176 Afghanistan

178 Somalia



9

Recent Corporate UK Fines / Settlements

•BAE Systems - £30m (2010)

•Innospec Limited - £8.5m (2010)

•Mabey & Johnson Limited - £6.1m (2009)

•Amec Plc - £4.9m (2009)

•Balfour Beatty Plc - £2.25m (2008)

•CBRN Team Limited - £2.25m (2008)

Individual Sanctions

•Robert John Dougall – 12 month suspended
sentence (2010)

•Julian Messent – 21 month sentence and
£100,000 fine (2010)

**Source:  Transparency International Progress Report – Enforcement of the OECD Anti-Bribery Convention 2010
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FCPA

2010

$1,782,052,583

70% increase

FCPA

2010

$1,782,052,583

70% increase



UK Bribery Act
Effective from 1 July 2011

Read with the published Guidance

Bribery of foreign public officials

and

Any other bribery in relation to any
business for business advantage by:

Companies

 Individuals

Senior officers who consent or
connive with bribery

Facilitation Payments are illegal

FCPA

 Only relates to bribery of foreign public
officials by:

Companies

 Individuals

 Facilitation Payments are legal in
certain circumstances



UK Bribery Act
 Failure by an organisation to prevent

bribery by an “associated” person
for or on behalf of the organisation

 “associated” person is one which
provides services for and on behalf
of the organisation

This can include:

- Employees

- Agents

- Subsidiary companies

- JVs

 Defence – having “adequate
procedures” to prevent bribery

FCPA
 No separate offence

Failing to Prevent Bribery



UK Bribery Act
 Bribery committed anywhere in the

world by any person with a “close
connection” with the UK, including:

- British Citizen or individual ordinarily
resident in UK

- UK body corporate

- Scottish Partnership

 Failure to prevent bribery being
committed by an “associated” person or
company providing services anywhere
in the world for and on behalf of a:

- UK body corporate

- Any company carrying on a business or
part of a business  in the UK

FCPA
 Any offence committed anywhere in the

world by:

 Issuers of US securities

 “Domestic concerns” – both citizens
and corporate entities

 Any US parent company through the
actions of foreign subsidiaries
abroad

 Any other entity or person
committing an offence in USA
territory
 Includes clearing any corrupt

payments in US$ through the USA

Extra-Territorial Jurisdiction



UK Bribery Act
 Individuals

 10 years in jail

 Unlimited fine

 Companies
 Unlimited fine

 Additional consequences

 Debarment from public sector contracts
within the EU

 Other regulatory investigations

 No separate record keeping offences

FCPA
 Individuals

 5 years in jail

 US$250,000

 Companies

 US$2m per violation

 Record Keeping Offences

 Individuals

- 20 years in jail

- US$5m

 Companies

- US$2.5m per violation

 Additional consequences
 SEC fines – e.g. Siemens US$800m

Maximum Penalties



GuidanceGuidance  The Ministry of Justice published
guidance in March 2011 on the
implementation of policies and
procedures to combat bribery and that
would provide a defence to a charge
under the new offence.

 The Guidance does not have the force
of law and can be revised by the
Secretary of State at any time.

 Prosecutors must take it into account
when considering whether the
procedures put in place by commercial
organisations are adequate to prevent
persons performing services for or on
their behalf from bribing.



Facilitation
Payments
Facilitation
Payments

 “I do not expect facilitation payments to end the moment
the Bribery Act comes into force. What I do expect
though is for corporates who do not yet have a zero
tolerance approach to these payments, to commit
themselves to such an approach and to work on how to
eliminate these payments over a period of time. I have
also said that these corporates should come and talk to
the SFO about these issues so that we can understand
that their commitment is real. This also gives the
corporate the opportunity to talk to us about the
problems that they face in carrying on business in the
areas in which they trade. It is important for us to know
this in order to discuss with the corporate what is a
sensible process”



The 6 StepsThe 6 Steps  1. whether the company has a clear issued policy regarding such
payments

 2. whether written guidance is available to relevant employees as
to the procedure they should follow when asked to make such
payments

 3. whether such procedures are being followed by employees
 4. if there is evidence that all such payments are being recorded

by the company
 5. if there is evidence that proper action (collective or otherwise)

is being taken to inform the appropriate authorities in the
countries concerned that such payments are being demanded,

 6. whether the company is taking what practical steps it can to
curtail the making of such payments

 If the answers to these questions are satisfactory then the
corporate should be shielded from prosecution.



First
Prosecution
First
Prosecution

 Munir Patel, a magistrates' court administrative officer, pleaded guilty
on 14 October 2011 to bribery and misconduct in public office.

 “… misconduct which lasted for well over a year and involved at
least 53 cases in which you manipulated the process in order to save
offenders from the consequences of their offending.”

 Patel pleaded guilty under section 2 for requesting and receiving a
£500 bribe for offering to "get rid" of a speeding charge

 "This prosecution is the first of its kind under the Bribery
Act 2010, which has provided a significant weapon in the
armoury of prosecutors that enables us to focus on the
bribery element rather than general misconduct
behaviour. We will continue to target those who act
corruptly purely for personal gain and tailor the charge to
reflect their wrongdoing." CPS

 11 November 2011, Southwark Crown Court six years for the
misconduct charge and 3 years for bribery



Impact on
Shipping?
Impact on
Shipping?

 Introduction

 Risk profile of the shipping industry
 Frequent interaction with FPOs

 Activity in corrupt environments

 Provision of services to higher risk sectors e.g.
commodities and natural resources

Use of agents, subsidiaries, JV partners, etc

Wide variety of global counterparties

 Key measure of the Act for shipping
 Section 7: “failure of a commercial

organisation to prevent bribery by an
associated person”



Impact on
Shipping?
Impact on
Shipping?

 Section 7
 Strict liability offence

- All payments made with the requisite intention,
however small, are covered

- Practices not previously considered as corrupt
now caught, e.g. facilitation payments

- Immaterial that a failure to give a small gift to port
official to achieve port clearance results in delay

- Address commission?

 Territorial scope
 Often underestimated. Offence could be committed

by:
- A corporate body resident outside the UK
- Carrying on business or part of a business in the

UK
- If the bribery took place outside the UK
- Even if the UK part was not involved
- Assume the worst….SFO will not commit



Impact on
Shipping?
Impact on
Shipping?

 “Associated person” in shipping
 Anyone who performs services on behalf of

principal. Too long to list? Assume associated
Not usually a supplier of goods - Guidance
 The capacity of the associated person and

level of supervision seemingly irrelevant
What to do?

- Prevalence of high-risk jurisdictions in
shipping

- Ensure that “associated person” is informed
of and agrees to the principal’s anti-
corruption policy, including it being subject to
ongoing vetting and due diligence

- Counterparties to rep and warrant they have
their own anti-bribery policy?

- Charterparty chains – para 39 Guidance



Impact on
Shipping?
Impact on
Shipping?

 Facilitation payments
 Particular relevance to shipping: “cigarettes

and alcohol”. An expectation

No exemption, cf US FCPA

No minimum threshold

 Tough approach?

 SFO stance – “Six steps” – nuance-based

 Only defence is “adequate procedures”
 “…in place to prevent persons associated with

it from bribing”

 Zero tolerance approach from the top down,
which is communicated and adhered to

MOJ Guidance. NB. “Six principles”

 SFO approach - context and flexibility



Impact on
Shipping?
Impact on
Shipping?

 Six principles

 “not prescriptive”

 “intended to be flexible and outcome-
focussed”

1. Proportionate procedures

2. Top-level commitment

3. Risk assessment

4. Due diligence

5. Communication (including training)

6. Monitoring and review



Impact on
Shipping?
Impact on
Shipping?

 Steps for shipping companies
 “Adequate procedures” – proportionate to risk

 Activity in “overseas markets” strongly
suggested in Guidance to involve higher risk
and to require more in-depth procedures

 “Top down” culture of zero tolerance

 Statement of values

 Properly communicated and adhered to by all
staff, subsidiaries, agents, and JV partners

Due diligence, research and monitoring of
third parties

Contract clauses

 “Six principles” are key to approach to
enforcement



Impact on
Shipping?
Impact on
Shipping?

 The future?

 Shipping industry will continue to be a high
risk environment

 Lack of relevant case law and evidence of
approach to prosecution

 Assume application in any borderline cases

 Self-reporting:

- SFO see it that way; budget cuts

- “might avoid prosecution”

- But in practice…?



Useful linksUseful links  The Bribery Act 2010
http://www.legislation.gov.uk/ukpga/2010/2
3/contents

 MOJ Guidance
 http://www.justice.gov.uk/guidance/making-

and-reviewing-the-law/bribery.htm

• SFO Guidance on Self reporting
http://www.sfo.gov.uk/bribery--corruption/the-
sfo's-response/self-reporting-corruption.aspx

 DPP and SFO joint guidance for
prosecutors
 http://www.sfo.gov.uk/media/167348/bribery%

20act%20joint%20prosecution%20guidance.p
df
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Overview 

Understand what facilitation payments are.  

Understand what their impact is.  

Create plans to phase them out of your 
business. 
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What are Facilitation Payments? 
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Background 

 Facilitation payments are an exception to the general rules relating 
to Bribery. 

 In the USA, the exception was added to the FCPA in 1988. 

 “routine government action. . . Which is ordinarily and commonly 
performed by a foreign official”  
 (i) obtaining permits, licenses, or other official documents to qualify a person 

to do business in a foreign country; 

 (ii) processing governmental papers, such as visas and work orders; 

 (iii) providing police protection, mail pick-up and delivery, or scheduling 
inspections associated with contract performance or inspections related to 
transit of goods across country; 

 (iv) providing phone service, power and water supply, loading and unloading 
cargo, or protecting perishable products or commodities from deterioration; 
or 

 (v) actions of a similar nature.” 15 U.S.C. §§78dd-1 (f) (3)(A)  

 Not to influence decision making. 

 Payments must be properly accounted for. 
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How do you take a position on them? 
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What is the law relating to Facilitation Payments? 

Ethical 
Company 

Competitive 
Advantage 

The Law 
Fines and 

Reputation 

 Specific exception to the 

FCPA and some other 

countries. 

 Not excluded in UKBA 

(or under earlier 

legislation)  

 No exclusion in OECD 

Convention 

 Legislative trend seems 

to be to not exclude it. 

 Not excluded from laws 

relating to local officials 
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What is the negative impact of not complying? 

Ethical 
Company 

Competitive 
Advantage 

The Law 
Fines and 

Reputation 

 Significant Impact under 

FCPA 

 Panalpina,  $81.8M   

 DPP / SFO Prosecution 

Guidelines 

 Public Interest consideration 

 Probably not for small, one-

off payment, but likely if a 

pattern. 

 Did you comply with your 

own policy and procedures? 

 Did you investigate and Self 

report? 
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How do they impact an Ethics programme? 

Ethical 
Company 

Competitive 
Advantage 

The Law 
Fines and 

Reputation 

 Tone and Message 

 Impact on other 
compliance programmes 

 Slippery slope 

  Acceptance of illegal 
activities. 

 Difficulty in defining 
“proper” bribery 

 Close connection with 
other forms of fraud. 

 Complexity 

 Many US clients ban them 
to simply management. 
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What are the benefits? 

Ethical 
Company 

Competitive 
Advantage 

The Law 
Fines and 

Reputation 

 Better control of 

payments. 

 Your clients have the 

same obligations. 

 You are an ‘Associated 

Person’ to your clients 

and suppliers 
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What can be done? 
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Practical Steps 

 Set out your Policy. 

 Make it work for your organisation. 

 Only state ‘Zero Tolerance’ if you mean it. 

 Include appropriate exceptions (Threat to staff, duress, Ethical 

factors) 

 Train your staff 

 Appropriate training for their role, in their language. 

 State the law, but focus on what they need to do. 

 Provide Support 

 Formalise relationships with officials, remove discretion from staff 

 Ensure staff are not prejudiced for following policies 

 Initiate and Participate in industry programmes 
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Practical Steps 

 Confirm compliance 

 Define a mixture of metrics and audits to report progress 

towards achieving policy.   

 It won’t be achieved overnight 

 Sell the results 

 Use the metrics and reporting to provide a more competitive 

offering.   
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Andrew Henderson, Red Flag Group 


	Final Publicity flyer 5.01.2012.pdf
	Content pages 2.pdf
	Presentation - David Leckie and Nick Austin - Clyde & Co.pdf
	Presentation - Andrew Henderson.pdf

