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Issues for discussion

 whether Classification Societies should be liable at all (in contract and/or tort);

 whether disclaimer/limitation of liability clauses are enforceable, towards whom;

 immunity from jurisdiction: are Classification Societies entitled to it (a) as Recognised Organisations
acting for Flag States? (b) when performing class services?

 should Classification Societies be granted – as a matter of law – a right to limit liability? If so through
what instruments (amending LLMC – new convention, etc.)?

 are Classification Societies entitled to rely on the channeling provision of Art. III.4 (c) of the CLC ?

 the practical consequences of increasing uninsurable liabilities upon the societies;
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THE LIABILITY OF CLASSIFICATION SOCIETIES

1. Classification societies are the historical offspring of the union of marine insurers and

vessel owners, attended by the merchant. In the 17th and 18th centuries, owners

needed technical assistance to improve the seaworthiness of their vessels and insurers

the comfort of knowing that the vessel is they were insuring were indeed seaworthy.

Merchants also, and inevitably, were interested in the reliability of the vessels in which

their goods might be carried. Although Lloyd's took its name from the eponymous

coffee house, it was unsatisfactory for marine insurers to calculate the appropriate

premium based on hearsay and table talk exchanged in taverns, inns and, indeed,

coffeehouses.

2. The original purpose of the Classification Societies founded at the end of the 18th and

beginning of the 19th century was to provide reliable information and supervise and

improve construction and maintenance of vessels for owners and insurers. To fulfil this

purpose, first  Lloyd's Register of Shipping was established in 1760. It first printed the

first Register of Ships in 17641 in order to give both underwriters and merchants an idea

of the condition of the vessels they insured and chartered: ship hulls were graded by a

lettered scale (A, the best), and ship's fittings (masts, rigging, and other equipment) was

graded by number (1, the best). It was followed by Bureau Veritas, whose Registre

Maritime was first published in 1829; the American Shipmasters' Association founded

in 1862 (which became in 1898 the American Bureau of Shipping) which has published

an annual register since 1867; the New York Marine Register, first published in 1857,

renamed in 1860 Original American Lloyd's Register, which merged with the American

Shipmasters' Association in 1884; Det Norske Veritas, founded in 1864; and

Germanischer Lloyd, founded in 1867.

3. Although the rating "A1" first appears in the 1775–76 edition of Lloyd's Register, the

more developed role of the Classification Society with which we are today familiar

began to emerge at the end of the 19th century, when owners paid Classification

Societies to rate their vessels following a suitably comprehensive survey, and societies

1 Between 1800 and 1833, a dispute between underwriters and shipowners resulted in the publication of
two separate registers, the "Green Book" by a society of the former, the "Red Book" by a society of the
latter; for 1803 and 1806, only the Green Book survives.
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accordingly started to draw up detailed regulations to cover such surveys which became

themselves a reference point for determining the seaworthiness of vessels; in turn,

maritime states began to regulate the safety of sea transport, and to rely on

Classification Societies for this purpose.

4. By the end of the 19th century Classification Societies were relied on by owners to

provide the certification that was becoming necessary to comply with international

conventions and national laws of Flag States; to provide the necessary assurance to

marine underwriters; and to permit them to take advantage of entry in a P&I Club. To

these parties we can readily add charterers, cargo interests and banks, all of whom may

require the assurance given by a Classification Society as to the seaworthiness of the

vessel in which they may be interested for their different purposes, deciding whether to

charter a vessel, or ship goods aboard a vessel or provide finance for the construction

or purchase of a vessel.

5. There is, therefore, no shortage of potential parties placing reliance on the accuracy

with which a Classification Society performs its tasks. These tasks themselves are

varied. Class may be involved from the beginning of a vessel's life when she is built (or

even before that, at conception, at the design stage) and throughout her career, as she is

chartered, carries goods, and is herself traded.

6. Correspondingly, there is no shortage of potential claimants or avenues of liability. first

of all, a Classification Society contracts with an owner and owes contractual duties,

invariably circumscribed by exceptions or limitation. This is an area that has been

encountered more frequently in the US than in our own jurisdiction2. Thus, in The

Continental Insurance Co. v. Daewoo Shipbuilding 3, the Court of Appeals for the 2nd Circuit

found that the Classification Society's duties included taking care in examining drawings

and in surveying construction work before issuing certificates that the vessel conformed

to the rules of the society.

2 albeit that the US Courts have often been confronted with claims made on the basis of the tort of
negligent misrepresentation
3 U.S.D.C., New York, 18th July 1988. 86 - Civ 8255 (RLC)
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7. In The Great American Insurance Co. v Bureau Veritas4, the same Court recognised two

duties arising from the survey and classification of vessels:

"The first duty, as already discussed, is to survey and classify vessels in accordance
with rules and standards established and promulgated by the society for that
purpose. The second duty of a Classification Society is that of due care in detection
of defects in the ships it surveys and the corollary of notification thereof to the
owner and charterer."

All this must be uncontroversial.

8. In The "Sundancer"5, Sundance engaged ABS to provide survey certificates for the

purposes of insurance and safety certificates required by the flag state for their

converted passenger vessel. Very shortly after inspection and certification, the vessel

ran aground tore a hole in her hull. Sundance sued ABS for the failure to detect the

absence of valves in the grey water piping system and holes in the hull which would

otherwise have been rectified, and claimed for breach of contract. Initially, ABS relied

on an exclusion and disclaimer clause which excluded all liability on its part. The Court

of Appeals for the 2nd Circuit Court rejected this defence, on the grounds that the

clause was against public policy, so extensive was its effect. But it dismissed the claim

on the grounds that Sundance had failed to prove that it had suffered damage from the

issuance of the classification certificate by ABS, and, more importantly, that a

shipowner was not entitled to rely on a classification certificate as a guarantee that his

vessel was soundly constructed. Sundance's position was

"somewhat similar to one causes a vehicle accident and then sues the Motor Vehicle
Bureau for damages to his car because it issued him a driver's license that falsely
represented his fitness to drive ... Put simply the purpose of the classification
certificate is not to guarantee safety but merely to permit Sundance to take advantage
of the insurance rates available to a classed vessel".

9. Consistent with that, the disparity between the fees charged by ABS (US $85,000) and

the damages claimed by Sundance (US$ 60m plus US$ 200m in punitive damages)

4 799 F. Supp. 363, 1992 AMC 2946 (S.D.N.Y. 1992), aff'd, 7 F. 3d 1077, 1084

5 Sundance Cruises v ABS 299 F. Supp. 363 (S.D.N.Y 1992)
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demonstrated that the Classification Society could not have intended to assume the risk

of loss of the vessel.

10. In this jurisdiction, Lloyd's Register admitted criminal liability for its role in the collapse

of a passenger ferry walkway at  Ramsgate in September 1994 under the Health and

Safety Act. Clarke, J., acknowledged the important function which the society

performed in the international community. He noted that the society was regarded as a

charity; had expended sums on research, development and training; and undertaken to

amend its rules and procedures accordingly. But he also considered that the port of

Ramsgate, although it should have been aware of the potential risks, bore the lesser

share of responsibility  due to its reliance on the expertise of the Classification Society.

11. But outside the terms of the contract, there is also a throng of other potential, third-

party claimants who might allege that they have suffered damage as a result of a

Classification Society's negligence, typically cargo interests, charterers, purchasers,

insurers, victims of personal injury and their dependents. Academic and practical

interest has generally concentrated on these potential claims.

12. The English Courts dealt with this issue for the first time in The "Morning Watch"6.  The

claimants, Mariola (a yacht chartering company) purchased the m/y Morning Watch. She

had just been surveyed for the purpose of passing Special Survey and was classed

100A1 at Lloyd’s. As Philips, J. put it, "She had been given, effectively a clean bill of

health by the Lloyd’s surveyor." This fact was conveyed to Mr Steinfurth (Mariola's

founder), who claimed to have relied upon it when agreeing, on behalf of Mariola, to

buy the yacht. In the event, (Mariola contended) Morning Watch had serious defects

which rendered her unseaworthy and which should have been detected had THE

survey been competently conducted. Mariola put their case in negligent

misrepresentation, saying that they were induced by the survey made by Lloyd’s to

purchase the vessel, and claimed.

13. Phillips, J., accepted that

"Lloyd’s deliberately maintain a system of classification whereby parties other than

6 [1990] 1 Lloyd's Rep. 547
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the owners of classified vessels are expected to rely on the fact that a vessel is

maintained in class as providing an assurance that the vessel is maintained in good

condition."

14. However, he observed that,

"[T]he primary purpose of the classification system is, as Lloyd's Rules make plain,

to enhance the safety of life and property at sea, rather than to protect the economic

interests of those involved, in one role or another, in shipping".

15. Drawing particularly on the judgement of the Court of Appeal in Caparo v. Dickman7, he

found that there was

"no  relationship akin to contract. There is no more a voluntary assumption of
responsibility to purchasers than there is a voluntary assumption by auditors of
responsibility to potential purchasers of shares. In both cases it is possible to
postulate some assumption of responsibility, "but only in a loose sense"".

16. Of course, in the Court of Appeal, Caparo, the share purchasers had succeeded8. But

Philips, J., considered that the position of Mariola,  the vessel purchasers, was closer to

that of prospective purchasers of the shares at large. The survey had not been

undertaken for Mariola; Mariola had not been present when the survey was requested

and was merely one of an indeterminate class who might have relied on the survey. He

found therefore that there was no duty owed to Mariola because there was an

insufficient degree of proximity between the purchaser's purely economic loss and the

role played by the Classification Society. For that reason, he did not have to consider

the exclusion clause contained in the Interim Certificate issued by Lloyd's.  (The

judgement of the House of Lords was delivered after the hearing and while learned

judge was correcting the draft of his own judgement. Their Lordships overturned the

7 [1990] 2 A.C. 605
8 Caparo, alleged that they had been induced to buy a controlling interest in a public company in which
they already held a minority interest by the negligence of the Defendants, the company’s auditors, in
reporting with approval on the company’s annual accounts when these were inaccurate. The issue of
whether the auditors owed Caparo a duty of care when making their report was tried as a preliminary
issue. Lords Justices Bingham and Taylor held that, because Caparo were shareholders at the time that the
auditors’ report was published, the auditors owed them a duty of care. If Caparo were considered,
however, merely as prospective purchasers of shares, there was insufficient proximity between them and
the auditors to give rise to a duty of care. Lord Justice O’Connor dissented, holding that no duty of care
existed.
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decision of the Court of Appeal.)

17. In The "Happy Sprite" and The "Jolly Sprite"9ABS issued certificates to the vessels Happy

Sprite and Jolly Sprite which understated their Suez Canal tonnage measurements. The

vessels were classified by ABS and the certificates were issued when the vessels were

constructed. The vessels were chartered out to Somarelf, who in turn voyage chartered

the vessels. In the course of the Somarelf charters, the vessels passed through the Suez

Canal and were charged by the Suez Canal authority based on the declared tonnage. It

turned out that ABS had, by an error, underestimated the Suez Canal tonnage figures

of both vessels. Thereafter, the SCA revised upward its assessment of charges upon the

vessels for use of the Suez Canal, including additional charges for previous passages of

the vessels through the Canal and claimed these additional sums from Somarelf.

Somarelf paid the additional sums, but could not recover them from their voyage

charterers. an element of the charter cost consisting of a lump sum charge plus a dollar

charge multiplied by the vessel's Suez Canal net tonnage. As a result of this

undercharging, Somarelf claimed it had undercharged its own sub-charterers on the

Suez Canal dues. Somarelf and the owners commenced an action in the Southern

District of New York. Somarelf claimed damages and owners made a claim for

indemnity from ABS. Owners and Somarelf subsequently reached a settlement, and did

not pursue their claim, so that the only remaining dispute was between owners and

ABS.

18. The District Court decided that there was no contractual right to an indemnity:

"the broad exculpatory clause contained in the contract, while of dubious validity,
does indicate that ABS did not intend to assume liability for lost revenue or
additional Suez Canal dues in the event ABS's tonnage calculations were mistaken."

19. But the Court concluded that the owners succeeded in their claim for negligent

misrepresentation on the basis that (i) ABS in the course of its profession had supplied

false information for Somarelf's guidance; (ii) ABS had failed to exercise reasonable care

in gathering that information; (iii) Somarelf had relied on that false information in a

transaction that ABS knew the information would influence (iv) Somarelf had thereby

suffered pecuniary loss.

9 Somarelf v ABS 720 F. Supp. 441 (D.N.J. 1989)



7

20. For our purposes, what is most interesting is the argument - which the Court accepted -

that the information provided by the ABS tonnage calculation was given, not simply, in

the conventional way, the benefit of the builders and the owners of the vessels, but for

the guidance of potential charterers; and that ABS should be taken to have known that

the information would influence the particular business transaction: "ABS knows the

importance of their tonnage certificates to the maritime industry, and ABS officers and

employees understand that many parties may properly rely on Suez Canal special

tonnage certificates issued by ABS. Those Suez Canal certificates not specially

addressed to any one party and there is no disclaimer of liability or accuracy on the

certificate. The Court finds, therefore, that ABS understood that the Suez Canal special

tonnage certificates for the [vessels] could be used for the benefit of other parties in the

maritime industry with an obvious need to rely on such certificates; specifically, time

charterers and voyage charterers, as well as owners."10

21. This case, (not mentioned, for example, either in The "Morning Watch" or The "Nicholas

H") appears to have receded into the background. It is true or that it did not grapple

with the relationship between the Classification Society's obligation to the third party

(or, for that matter, the owner in relation to a third party) and international

conventions, or with the pertinence of the owners' non-delegable duty to provide a

seaworthy vessel. Where it has been referred to, it has been fairly ruthlessly

distinguished, as in The "Sundancer"11 .

22. Nonetheless, the US courts continued to be willing to find Classification Societies liable

in fact as well as in principle to third parties, while at the same time expressing caution

at any attempt to draw the net of liability too widely. In Otto Candies v NKK12, Otto

bought a high-speed passenger vessel, used in Japanese coastal service, which had been

classed by NKK free of any outstanding recommendation13. The vessel was transported

10 Somarelf v ABS 720 F Supp. 441 (D.N.J. 1989) at 445

11 Sundance Cruises v ABS 299 F. Supp. 363 (S.D.N.Y 1992) at 377 "In the case now before us, plaintiff had
not asked for 'guidance' of any sort but simply for certificates that would entitle it to procure insurance
and operate its vessel."

12 2002 WL 1798767, aff'd 346 F. 3d 530, 2003 AMC 2409
13 NKK were aware that their certification was closely related to the sale of the vessel and would be used
to guide the decision to buy the vessel, even though it was not provided directly to the purchaser.
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to the US, where it was surveyed by ABS who discovered defects which required repair.

Otto sued NKK for the costs of the repairs. The Court of Appeals for the 5th Circuit

found NKK liable for negligent misrepresentation, but stated, "we emphasise that a

claim for negligent misrepresentation in connection with the work of Maritime

Classification Societies should be strictly and carefully limited. The societies' surveys

and certificate system are essential to maintaining the safety of maritime commerce, yet

their activities should not derogate from owners' and charterers' non-delegable duty to

maintain seaworthy vessels. Imposition on to liability on Classification Societies could

be harmful in several ways. The societies could be deterred by the prospect of liability

from performing work on old or damaged vessels that most need their advice. The

spreading of liability could diminish owners' sense of responsibility the vessel safety

even as it complicates liability determinations... Whether such risk spreading is cost

efficient in an industry with well-developed legal duties and shorts requirements is

doubtful". All of these caveats  echo those which we will see were applied by the House

of Lords in this jurisdiction. Nonetheless, having sought to circumscribe the scope of

their decision, the Court of Appeals for the 5th Circuit were nonetheless prepared to

find NKK liable on the facts of that case, one which, admittedly, did not involve

consideration of any of the systems of responsibility obtaining between owner and

shipper.

23. This brings us to the key case of The "Nicholas H"14. The facts are no doubt well known.

To take them from the judgment of Lord Steyn15,

"In 1986 the bulk carrier Nicholas H loaded cargoes of lead and zinc concentrate at
South American ports. The vessel loaded the cargo under bills of lading which
incorporated the Hague Rules. ... The vessel proceeded on her voyage. She
developed a crack in her hull. The master of the vessel reported this damage to the
United States Coast Guard. There was concern as to the vessel's fitness for the
voyage. The U.S. Coastguard persuaded the owners of the vessel to request their
classification society, Nippon Kaiji Kyokai ("N.K.K."), to perform a survey of the
damage. ... A surveyor acting on behalf of N.K.K. inspected the damage to the
vessel while she was at anchor. ...the surveyor issued a recommendation that the
vessel should proceed to the port of San Juan, and undergo permanent repairs in

14 [1992] 2 Lloyd's Rep. 481 (Q.B.); [1994] 1 Lloyds Rep. 492 (C.A.); [1995] 2 Lloyd's Rep. 299 (H.L.)

15 [1995] 2 Lloyd's Rep. 299 at 310 rhc
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drydock. That would have required the unloading of the cargo. It would have been
very expensive. The owners of the vessel objected to the idea of carrying out
permanent repairs at San Juan. Instead they instructed the vessel to proceed to the
port of San Juan for temporary repairs. The owners sent an engineer and welder to
the vessel. With the assistance of local divers they apparently carried out temporary
repairs. On Mar. 2, 1986 the surveyor of the classification society reversed his initial
recommendation. Subject to the temporary repairs being further examined and dealt
with to the satisfaction of an attending surveyor at the earliest opportunity after the
vessel discharged her cargoes, and no later than May, 1986, the surveyor
recommended that the vessel be retained in class for her original voyage. That meant
that the vessel could sail. On Mar. 2, 1986 the vessel sailed. Shortly afterwards the
vessel reported that the welding of the temporary repairs had cracked. Despite
attempted repairs at sea the vessel sank a few days later. The cargo was totally lost.
The value of the cargo was in excess of U.S.$6 m. The cargo-owners sued the
shipowners, the head charterers and N.K.K. in the Commercial Court. The cargo-
owners abandoned the claim against the charterers. They settled the claim against the
owners for about U.S.$500,000 which was the extent of the shipowners' liability
having regard to the tonnage limitation applicable to the vessel. The cargo-owners
pursued N.K.K. for the balance of their claim, namely a sum of the order of
U.S.$5.7 m."

24. The preliminary issue ordered to be tried was whether NKK owed a duty of care to the

claimants capable of giving rise to liability in damages.

25. At first instance Hirst, J, being careful to confine his decision to the particular facts

before him, decided that NKK did owe a duty of care16. The Court of Appeal reversed

this decision17. The House of Lords upheld the Court of Appeal18. The decision of their

Lordships was set out in the single judgement of Lord Steyn. It rested on three

grounds19, (i) the existence of internationally recognised code would, the Hague/Hague-

Visby Rules, adjusting the rights and duties existing between owners and shippers under

bills of lading,  the balance of which, it was said, would be disturbed by the imposition

of a duty of care; (ii) NKK's role as an "independent and non-profit-making entity,

created and operating for the sole purpose of promoting the collective welfare, namely

16 [1992] 2 Lloyd's Rep. 481

17 [1994] 1 Lloyds Rep. 492
18 [1995] 2 Lloyd's Rep. 299
19 see 316 rhc "For my part I am satisfied that the factors and arguments advanced on behalf of cargo-
owners are decisively outweighed by the cumulative effect, if a duty is recognised, of the matters
discussed in pars. (c), (e) and (f), i.e. the outflanking of the bargain between shipowners and cargo-
owners; the negative effect on the public role of N.K.K.; and the other considerations of policy."
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the safety of lives and ships at sea"; (iii) "policy factors", specifically the involvement of

a further layer of insurance; the complication of settlement of cargo claims; the risk that

Classification Societies might be unwilling to survey "the very vessels which most

urgently require independent examination"; the diversion of men and resources from

the prime function, of saving life and vessels at sea. None of these three grounds was

thought to be decisive on its own; cumulatively they are outweighed the arguments

advanced by cargo.

26. It has been (and may now respectfully be) suggested that even cumulatively they are far

from decisive. Starting with the dissenting judgement of Lord Lloyd, and with the

particular facts of the case, it is worth paying attention at the outset to the decision of

Hirst, J., at first instance that there had been a very close degree of proximity between

the classification surveyor's decision and the cargo owners. Lord Lloyd stated that the

surveyor "must have been persuaded to change his mind with regard to his initial

decision that permanent repairs be effected."

27. Joining issue with the majority of their Lordships, Lord Lloyd went on to say that the

existence of the Hague rules regime was largely irrelevant to the issue of liability on the

facts of the case. For example, the cargo could have been carried under a charter to

which the Hague rules had been inapplicable. "'It would make nonsense of the law if a

surveyor in a position of Mr Ducat owed a duty of care towards cargo if the contract of

carriage were contained in a charter-party, which does not incorporate the Hague Rules,

but not if it were contained in a bill of lading which does.".

28. That Classification Societies are non-profit making organisations, promoting collective

welfare and fulfilling public role was, again, of doubtful relevance. As Lord Lloyd

piquantly said,

"But why should this make any difference? Remedies in the law of tort are not
discretionary. Hospitals also are charitable non-profit making organisations. But they
are subject to the same common duty of care under the Occupier's Liability Acts,
1957 and 1984 as betting shops or brothels. Take again the position of salvors. They
also fulfil an important public role. It was argued in The Tojo Maru that salvors
should receive every proper inducement on grounds of public policy, and that to
hold them liable for the negligence of their servants in the course of salvage
operations would only serve to discourage their beneficial activities. This is very
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similar to the argument advanced in the present case. It did not succeed in The Tojo
Maru, and should not, I think, succeed here. It is not as if N.K.K. are unable to
afford the cost of insurance. It is the third largest classification society. A.B.S.,
another non-profit making classification society, had a net income of £11 m. in 1990
on operating revenues of £122 m.... In par. 21(c) of his statement, Mr. Mitsuo Abe,
executive vice-president of N.K.K., doubts whether N.K.K. would be able to
survive if they were held liable for claims such as the present. I have to say that I
view this assertion with a good deal of scepticism."

29. Finally, the need for further layers of insurance (and it seems the complication of the

settlement process) appears simply not have been in evidence20.

30. Going on from what his Lordship said, it has been thought unsatisfactory that the

allocation of risks as between shipowners and cargo-owners should play any part as

between cargo-owners and Classification Societies: see Cane21.

31. Similarly, in response to the argument that Classification Societies merit particular

protection because of their public service role, the response has been made that "If the

concern for a more "defensive" role means that classification surveyors will not permit

vessels like the 'Nicholas H' to sail, then "'defensive" appears to be exactly what the

industry wants": see France22.

32. The existence of a limitation on liability has been held to protect Class by a US Court,

while a French Court has declared that it does not: see Reino de Espana v American Bureau

of Shipping23; In Re Erika,24.

33. It is important also to set the decision in The "Nicholas H" in its context. In particular, it

was decided at a time when there was a blanket immunity for advocates and social

20 see 308 rhc - 309 lhc as to insurance; other complications are simply not mentioned in the report of the
argument

21 'The liability of Classification Societies' (1994) Lloyds Maritime and Commercial Law Quarterly 363: "It
seems to me prima facie undesirable and unfair that, while shipowners can incur liability to cargo-owners
for failure to provide a seaworthy ship, classification societies bear no legal responsibility in tort for losses
suffered by cargo-owners as a result of negligent failure by them to detect that a ship is unseaworthy."

22 'Classification Societies: their liability - An American lawyer's point of view in light of recent
judgements' (1996) 2 The International Journal of Shipping Law 67
23 528 F. Supp. 2d 455 (S.D.N.Y. 2008)
24 Paris Court of Appeals – area 4, division 11E – General Register No 08/02278 ( March 30, 2010).
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services, on the ground that imposition of the duty of care would lead to defensive

decision-making in social services25 or would inhibit the work of advocates26. But, as

Clark & Lindsell notes27, "assessments of public policy can change as is shown by the

conclusion that the policy reasons supporting social service28 or advocates immunity29

are no longer applicable". If nothing else, this suggests that decisions based on public

policy, or in which public policy pays (even as one of a number of cumulative factors) a

significant part, are in no way written in stone.

34. Standing back, what are the arguments against imposing a liability on Classification

Societies? They seem to be the following:

(1) The owners' non-delegable duty to provide a seaworthy vessel. This duty

might be undermined, or at least the justification of the duty might be

undermined, if Classification Societies assumed a degree of responsibility to

third parties the seaworthiness of the owners' vessel.

(2) Connected with this, the concern that the liability of Classification Societies

might have the effect of placing the ultimate responsibility seaworthiness on

organisations with only fleeting contact with and brief opportunity to observe

the vessel.

(3) Classification societies should not be the insurers the vessels they survey: "Not

only is the liability not commensurate with the amount of control that a

classification society has over a vessel; it is also not in accord with the intent of

the parties, the fees charged or the services performed"30.

(4) They importance of the public function performed.

35. Powerful thought these reasons may be in any individual case for exercising caution

before finding a Classification Society liable, it is suggested that they are inadequate as a

basis for an absolute immunity where the other elements necessary for the imposition

of a duty of care can b established.

25 X v Beds. C.C. [1995] 2 AC 633
26 Rondel v Worsley [1969] 1 AC 191
27 § 8-19
28 D v East Berks. NHS Trust [2005] AC 373
29 Arthur Hall v Simons [2002] 1 AC 615
30 Great American Insurance Co. v Bureau Veritas (S.D.N.Y.1972) 338 F.Supp. 999
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RECOGNIZED ORGANIZATIONS ACTING FOR FLAG STATES (B) WHEN
PERFORMING CLASS SERVICES

F. SICCARDI
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SOVEREIGN IMMUNITY AS A PRINCIPLE OF
PUBLIC INTERNATIONAL LAW

Immunity consequence of sovereign equality and
independence

«Par in parem non habet imperium»

Immunity and jurisdiction

Immunity not exemption from law

2



SOVEREIGN IMMUNITY
LEGAL SOURCES

1. «A customary norm of international law»
(civil countries’ case law)

2. European Convention on State Immunity, Basle 16 May
1972 («ECSI»)

3. United Nations Convention on Jurisdictional Immunity, New
York 2 Dec. 2004 («UNCSI»)

4. USA: Foreign Sovereign Immunities Act 1976

5. UK: State Immunity Act 1978

3



ABSOLUTE IMMUNITY V. RESTRICTIVE IMMUNITY

4

“Acta jure imperii” and “Acta jure gestionis”

UNCSI article 10:
“If a State engages in a commercial transaction … the State cannot
invoke immunity”

UNCSI article 2
“1. For the purposes of the present Convention: commercial
transaction’ means:(i) any commercial contract or transaction for the
sale of goods or supply of services … reference should be made
primarily to the nature of the contract or transaction, but its purpose
should also be taken into account “.

Nature v scope of the Act (KAC v IAC – House of Lords 2002)



WHO  IS ENTITLED TO IMMUNITY
The State, its organs, its agents?

The two criteria:

«ratione personae»
«ratione materiae» (Functional immunity))

Private persons may invoke Immunity when acting in the exercise of
a State’s sovereign powers.

UNCSI article 2
“(iii) agencies or instrumentalities of the State or other entities, to
the extent that they are entitled to perform and are actually
performing acts in the exercise of sovereign authority of the
State)”

5



CHALLENGES TO IMMUNITY
1. JUS COGENS
2. EUROPEAN CONVENTION OF HUMAN RIGHTS (ECHR)

Article 6(1)
«In the determination of his civil rights and obligations or of any criminal
charge against him, everyone is entitled to a fair and public hearing
within a reasonable time by an independent and impartial tribunal
established by law …”

Article 13
“Everyone whose rights and freedoms as set forth in this Convention are
violated shall have an effective remedy before a national authority
notwithstanding that the violation has been committed by persons acting
in an official capacity”

6



CHALLENGES TO IMMUNITY

Case Law:

ECHR Judgment 29, June 2011
Jones v. Kingdom of Saudi Arabia House of Lord 2006
ECHR judgement 3 Feb. 2012 (the Voiotia case)
All affirming the principle of sovereign immunity

“There is no evidence that States have recognized or given
effect to an international law obligation to exercise universal
jurisdiction over claims arising from alleged breaches of
peremptory norms of international law, nor is there any
consensus of judicial and learned opinion that they should”.

7



CHALLENGES TO IMMUNITY
The  TORT EXCEPTION

UNCSI Article 12
“… a State cannot invoke Immunity from jurisdiction before a Court of
another State which is otherwise competent in a proceeding which
relates to pecuniary compensation for death or injury to the person, or
damage to or loss of tangible property, caused by an act or omission
which is alleged to be attributable to the State, if the act or omission
occurred in whole or in part in the territory of that other State and if the
author of the act or omission was present in that territory at the time of
the act or omission.”

a) Tort
b) Committed in the forum State
c) Presence of tortfeasor in the forum State
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WAIVER

Waiver before dispute: express consent to the exercise of the
jurisdiction (UNCSI art. 7).

Waiver pending dispute: institution of or intervention in
proceedings – taking steps relating to the merits (UNCSI art. 8)

9



JURISDICTION OF THE STATE OVER ITS
SHIPS

UNCLOS Article 94:
“Every State shall effectively exercise its jurisdiction and control in
administrative, technical and social matters over ships flying its flag
..”

“Every State shall take such measures for ships flying its flag as are
necessary to ensure safety at sea with regard, inter alia, to:
(a) the construction, equipment and seaworthiness of ships;

“Such measures shall include those necessary to ensure:
(a) that each ship, before registration and thereafter at appropriate
intervals, is surveyed by a qualified surveyor of ships”
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JURISDICTION OF THE STATE OVER ITS SHIPS

SOLAS Article 1b:

“the Contracting Governments undertake to promulgate all laws,
decrees, orders and regulations and to take all other steps which
may be necessary to give the present Convention full and
complete effect, so as to ensure that, from the point of views
of safety of life, a ship is fit for the service for which it is
intended.”

11



DELEGATION TO RECOGNISED
ORGANISATIONS («RO»)

SOLAS Annex 1 Chpt 1B

Reg. 6
“The inspection and survey of ships, so far as regards the enforcement
of the provisions of the present regulations and the granting of
exemptions therefrom, shall be carried out by officers of the
Administration. The Administration may, however, entrust the
inspections and surveys either to surveyors nominated for the
purpose or to organizations recognized by it”.
“in every case the Administration shall fully guarantee the
completeness and efficiency of the inspection and survey, and shall
undertake to ensure the necessary arrangements to satisfy this
obligation”.
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ERGA OMNES VALIDITY OF THE CERTIFICATES

Reg. 17
“Acceptance of certificates
Certificates issued under the authority of a Contracting
Government shall be accepted by the other Contracting
Governments for all purposes covered by the present
Convention. They shall be regarded by the other
Contracting Governments as having the same force as
certificates issued by them”

13



FLAG AUTHORITY AND RO

The regulatory regime:
IMO Resolution A 739 (18) 4 Nov. 1993
IMO Resolution A 788 (19) 22 Nov. 1993
MSC/Circ. 710 MEPC/circ. 307 9 Oct. 1995

The Model Agreement
2. In the performance of statutory services hereunder, RO, its
officers, employees and others acting on its behalf are entitled to
all the protections of law and the same defences and/or
counterclaims as would be available to the Administration and its
own staff surveyors or employees if the latter had conducted the
statutory certification services in question”.

14



FLAG AUTHORITY AND RO

The practice of States
Panama Model Agreement:
“1.1. The purpose of this agreement is to delegate authority to perform
surveys and to issue technical certificates on behalf of the Republic of
Panama for vessels registered …”
6.5.1 The controversies which may result because of the performance of this
agreement, shall be resolved pursuant to the Panamanian Law, and in any
event said controversies shall be settled by the jurisdictional Courts of the
Republic of Panama.
6.5.2 In the performance of statutory certification services hereunder, [R.O.], its
officers, employees and other acting on its behalf are entitled to all the
protection of Law and the same defences and/or counterclaims as would be
available to the Administration and its own staff surveyors or employees
if the latter had conducted the statutory certification services in
question.”

15



JUDICIAL PRECEDENTS

- The SUNDANCER US Ct of Appeal (2° Circ.) 15 Oct. 1994
- The SCANDINAVIAN STAR USDC (Florida) 4 June 1993
- It. State Auditing Court 28 Sept. 1992
- It. Ct of Cassation 3 Dec. 1986

16



IMMUNITY AND CLASS

Statutory Certification v. Class Services

Class as a private (commercial) contract with the Shipowner?

Class as a legal requirement under domestic laws

17



IMMUNITY AND CLASS

Class as a legal requirement under international law.

SOLAS Annex I – Chpt II-1 Part 1 Regulation 3-1

“Structural, mechanical and electrical requirements for ships.
In addition to the requirements contained elsewhere in the present
regulations, ships shall be designed, constructed and maintained in
compliance with the structural, mechanical and electrical requirements
of a classification society which is recognized by the
Administration in accordance with the provisions of regulation XI/1, or
with applicable national standards of the Administration which provide
an equivalent level of safety”.
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ERIKA
French First Instance Court – Paris (TGI) 2008.
The existence of a factual or text link between certification and classification, the
relations of the State of Malta with the various classification companies and the
practice followed by the State in granting its flag, or even “the objective of public
service” which would be pursued with the classification activity had neither the
purpose nor the effect of linking it to the exercise of sovereignty of the State whose
flag flies on vessels classified by R. Company …
Ct of Appeal of Paris 2010
…”in R., authorized by the State of Malta to issue the Statutory certificates, are
vested privileges of public powers and it must enjoy the right of immunity for the
said issue”.
“Insofar as the certificate of class is concerned, if its issue does not depend on the
Flag State, its rules are part of a body of rules which condition the statutory
certification, by virtue of the reference made by SOLAS and Load Lines, and the
Class rules contribute to ensure an activity of public service, namely improve the
“safety at sea”.
Ct of Cassation 2012:
The RO has waived its right to immunity.
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AL SALAM BOCCACCIO

Italian Administrative Ct (TAR) 2007:
(i) reciprocal recognition, acceptance and reliance between the
States of the certificates issued by each other, or on each other’s
behalf, is one of the cornerstones of the system created by
International Conventions to guarantee safety of navigation; and
that, as a consequence,
(ii) activities carried out by a RO by virtue of a proper delegation
of powers by a flag State are indeed expressions of the public
powers and prerogatives of this latter.
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AL SALAM BOCCACCIO

It First Instance Court Genoa 2012
Private juridical persons such as share companies are entitled to enjoy immunity
given that art. 6 of SOLAS expressly authorizes States to delegate their inspection
and certification powers to ROs acting as Classification Societies.
No relevance can be attributed to the distinction between classification and
statutory services for the purpose of immunity plea especially considering that class
certificates are required for each vessel to sail.
RO’s activities are not merely technical and in particular the issuing of certificates
may be considered a distinguished public feature of the Flag States as certificates
issued by the latter (also through ROs) are valid erga omnes, i.e. are recognized
and accepted by all States by virtue of Regulation 17 of SOLAS.
Adjudicating the RO’s conducts in its capacity as delegate of the Flag State would
mean to interfere with the exercise of the latter’s sovereign powers and in particular
with the way in which the latter fulfill its duties of control on its RO.

21



AL SALAM BOCCACCIO
It First Instance Court Genoa 2012:
“Whereas” 16 of Dir. 2009/15/CE actually leaves to each Member States to
consider whether ROs can enjoy sovereign Immunity, its binding nature under
Italian law is excluded by the fact Italian law legislation implementing the
Directive did not transform its contents into a positive law provisions.
The claimants’ right of action was not totally prejudiced by the granting of RO’s
Immunity as it could have been exercised by the claimants before the
Panamanian Courts.
The precedents of the ECHR concerning art. 6 of the Convention, invoked by
plaintiffs, actually held that Immunity is not in principle contrary to the right of
access to justice but only that Immunity must be accepted in so far as it replies
to the need to reach a legitimate aim (such as respecting the reciprocal
cooperation between States) by proportionate means
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LONDON SHIPPING LAW CENTRE

CLASSIFICATION SOCIETIES’ REGULATORY REGIME
AND CURRENT ISSUES ON LIABILITY

Immunity from jurisdiction are CS entitled to it (a) as
Recognized Organizations acting for flag states (b)
when performing class services

F. SICCARDI
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I. Introduction: Sovereign Immunity as a Principle of Public International Law

1. Preamble
Immunity from jurisdiction is a complex and widely debated issue of public international law raising

difficult questions and resulting in conflicting answers.

It is obviously impossible to discuss this principle in any detail in the present paper, however we

need to consider some general concepts to help our understanding as to how Immunity may

operate with regard to Class Societies.

2. Sovereign Immunity: Origin – Functions – General Concept and Legal Sources
Immunity is a well and long established principle which is expressed in the Roman maxim “par in

parem non habet imperium”1 by virtue of which each State is entitled to exercise its sovereign

powers with the corresponding obligation of all other States not to interfere with or prevent the

exercise of such powers by adjudicating the acts of the State foreign.

Immunity from jurisdiction is technically a defence in proceedings and two points need to be

clarified at the outset:

(i) Immunity from jurisdiction means that a Court of a State is barred from adjudicating the acts of

the sovereign power which implies, logically, that the former State has – but for effect of the

Immunity – jurisdiction over the party concerned; if there is no such jurisdiction (for example

because the author of the act was not in the State of the forum, or has not committed the wrong

doing in that State etc) there cannot be jurisdiction and the Immunity plea does not even arise;

(ii) secondly and more importantly Immunity does not mean exemption from law or impunity.

The very fact that Immunity may be waived confirms this proposition.

The sovereign power remains subject to the jurisdiction of its own Courts and therefore – in theory

at least – subject to be found liable or guilty in the event of liability or wrongdoing.

There is not, however, at present, any truly international instrument in force setting out the rules of

State Immunity 2with the consequence that there is not uniform observance of the principle and in

particular there is a conflicting view between those who accept Immunity as a rule of law which is

1 I Congreso del Partido [1983] 1 AC 244 by Lord Wilberforce - it Ct of Cassation 19.6.2008 n. 31171 - Ferrini v. Federal Republic of
Germany: It. Ct of Cassation 11 March 2004 n. 5044 - Al Adsani v. UK ECHR 21 Nov. 2001 (2002) 34 EHRR III
2 An European Convention on State Immunity (“ECSI”) has been adopted and signed in Basel on 16 May 1972, whose scope is, in the
preamble, to achieve greater unity between EU Member States: this is in fact one of many subsequent steps (in particular the
Regulation 44/2001 on jurisdiction and enforcement of judgments aimed at reinforcing the concept that the European Union represents
a sole judicial space).
This Convention entered into force on 11th June 1976 and is at present ratified by 8 States among which the UK, Germany, The
Netherlands but not Italy.
In 2004 the United Nation Convention on Jurisdictional Immunity (“UNCSI") has been adopted in New York.
UNCSI has been sofar ratified by 13 States, against a quorum of 30 States.
Its entry into force (which is, in the medium/long range likely) will introduce a modern (although under same respects controversial)
instrument to govern this very complex issue. UNCSI adopts a restrictive approach to the concept of immunity.



generally acknowledged by States and those who maintain that until reduced to legislation the

granting of Immunity is a matter purely for the discretion of the government of a State. 3

The prevailing view in most civil and common law countries is contrary to such theory and it is

instead acknowledged: “The existence of a customary norm of international law which imposes on

States the obligation to restrain themselves from exercising their jurisdictional competence with

regard to foreign States” 4.

In Italy the Immunity finds its legislative basis in the provision of art. 10 of the Constitution by virtue

of which the Italian legal system complies with generally recognized rules of International law.

Several judgments of the Italian Supreme Court have thus acknowledged the existence of the

customary international principle of sovereign Immunity.5

3. Absolute Immunity versus Restrictive Immunity: “acta iuri imperii” and “acta iure
gestionis”

The concept of Immunity has however evolved from an absolute one into a concept of restrictive

Immunity: 6 The abolition of Immunity is not advocated but needs to be confined to certain acts:

“Justification for this reformulated restrictive doctrine lies not solely in the preservation of

independence or equality of States but in the orderly management of disputes between States.

Recognition that claims arising out of a State’s participation in private law transactions may be

litigated in municipal law systems does not nullify the rule of international law which allocates

jurisdiction between States and bars one State from intruding its municipal law into the municipal

legal order of another State”. 7

Not all acts performed by States, their organs and instrumentalities are therefore covered by

Immunity: a distinction has been proposed and it is nowadays widely accepted between “acta jure

imperii” (namely acts performed in the exercise of the public or sovereign powers) and “acta jure

gestionis” (namely acts performed as a private person or trader in pursuance of a commercial

activity and similar acts). Only those falling within the first category are protected by Immunity.

Art. 10 of the UNCSI provides as follows:

“If a State engages in a commercial transaction with a foreign natural or juridical person and, by

virtue of the applicable rules of private international law, differences relating to the commercial

3 This seems to be the view of the US Supreme Court under the US Statute FSIA; see Republic of Austria v. Altman 2004.
4 Ferrini v. Federal Republic of Germany cited and see also Jones v. Minister of Interior of Kingdom of Saudi Arabia and Coal Lt Abdul
Alie. House of Lord in 2006 [2006] UKHL 28 and other judgments.
5 It. Ct of Cassation 28 Oct. 2005 n. 20995 id (Full Bench) – it Ct of Cassation 3 August 2000 n. 530 and others
6 This is clearly stated in the Preamble to ECSI
7 H. Fox “The Law of State Immunity” Oxford International Press, 2008, p. 66



transaction fall within the jurisdiction of a Court of another State, the State cannot invoke Immunity

from that jurisdiction in a proceeding arising out of that commercial transaction”.

Art. 2 in turn states

“1. For the purposes of the present Convention:

commercial transaction’ means:

(i) any commercial contract or transaction for the sale of goods or supply of services;

(ii) any contract for a loan or other transaction of a financial nature, including any obligation of

guarantee or of indemnity in respect of any such loan or transaction;

(iii) any other contract or transaction of a commercial, industrial, trading or professional nature, but

not including a contract of employment of persons.

2. In determining whether a contract or transaction is a commercial transaction under paragraph

1(c), reference should be made primarily to the nature of the contract or transaction, but its

purpose should also be taken into account if the parties to the contract or transaction have so

agreed, or if, in the practice of the State of the forum, that purpose is relevant to determining the

non-commercial character of the contract or transaction” (emphasis added).

Other exceptions are contained in art. 11 for the contracts of employment, in art. 14 for intellectual

property, in art. 15 for participation in companies, and in art. 16 for ships owned or operated by a

State.

An even more restrictive approach is advocated by ECSI, which adopts an opposite method: ECSI

does not state the principle of Immunity and then it enunciates the exceptions to it, but rather the

reverse: art. 1 to 14 list the cases where the State cannot enjoy Immunity, and art. 15 provides that

the State shall be entitled to Immunity … if proceedings do not fall within art. 1 to 14.

The concept of “acta iure imperii” though, is recognized by ECSI too, whose art. 24 allows

signatory States to exercise jurisdiction even beyond the cases listed in art. 1 through 14 but with

limited always to those acts.

Until entry into force of UNCSI the distinction between “imperii” and “gestionis” is left to the

decision of national Courts and different criteria are proposed: the prevailing criterion seems to be

the nature of the act performed rather than the purpose of the act.

Determining whether and to what extent an act falls within one or the other category may prove

difficult by reason of the inter-relation between nature and purpose as is well illustrated by the

conflicting judgments rendered by the UK Courts in the famous Kuwait Airways Corporation v.

Iraqui Airways Company and the Republic of Iraq 8.

8 In this case of House of Lord (UKHL, 19 [2002]) reversing the CA which had reversed the trial judge in the Comm. Court found that
whilst the act of confiscation of the aircrafts amounted to exercise of sovereign power “it would not be said that IAC’s (Iraqui Airways”)



The UNCSI does take the nature of the act as the primary criterion, but does not discard

completely its purpose, which should also be taken into  account “if the Parties have so agreed or if

the purpose is relevant for determining the character of the transaction in the practice of the State

of the forum” (art. 2).

4. Who is entitled to Immunity
The general principle that “a State is immune” does not help to define up to what extent Immunity

will extend.

There are here two criteria which – effectively – inter-relate:

(i) Immunity may be granted given the status of the person or entity acting (“ratione personae”)

such as in the case of an act of the President of the Council of Minister of a State;

(ii) Immunity may be granted given the nature of the act which is performed irrespective (at least to

some extent) of the status of its author (“ratione materiae”) (or functional Immunity).

In applying the first test the structure of the State may be visualized as being “a number of circles

of increasing side center on the same point” which start from an inner circle (the government) to

the constituent units entitled to exercise part of the public powers (state organs or persons

empowered to perform certain sovereign acts) political subdivisions, individuals authorized as

representatives or agents of the State, and finally (and more controversially) “entities which by

reason of their relationship to or the performance of acts on behalf of the State may invoke

Immunity”. 9

The last category is the one where the “ratione personae” test is supplemented or indeed replaced

by the “ratione materiae” test.

The prevailing view among civil law countries is to the effect that the functional Immunity should be

given absolute priority to the point that even private (physical or corporate) persons should be

granted Immunity when acting (by delegation of the State) in exercising of the latter’s sovereign

powers10.

This approach finds authoritative support “de iure condendo” in the UNCSI whose art. 2 (“Use of

terms”) defines State as including:

…

retention and use of the aircrafts treating them as its own, constituted acts done in the exercise of sovereign authority”.
9 H. Fox cit. at p. 526
10 See the already cited It. Ct of Cass. 19 June 2008 n. 31171 where the Court states that “each independent and sovereign State is
free to adopt its own internal organization and to determine the persons empowered to act on its behalf” but see also Administration des
Chemins de Fer du Government iranien c. Societé Levant Express, French Ct of Cassation 25 Feb. 1969, Axa Courtage IARD v.
Asecna French Ct of Cassation 14.12.2004 and It. Cons. di Stato (Supreme Administrative Court) 23 June 2005 n. 3352.



(iii) agencies or instrumentalities of the State or other entities, to the extent that they are entitled

to perform and are actually performing acts in the exercise of sovereign authority of the State;

(emphasis added)

…

The official commentary to this category reads as follows:

“Commentary paragraph 1(b)(iv), para (14).

The fourth category embraces the agencies or instrumentalities of the State and other entities,

including private entities, but only to the extent that they are entitled to perform acts in the

exercise of “prerogative de la puissance publique”. Beyond or outside the sphere of acts performed

by them in the exercise of the sovereign authority of the State, they do not enjoy any jurisdictional

Immunity. Thus, in the case of an agency or instrumentality or other entity which is entitled to

perform acts in the exercise of sovereign authority as well as acts of a private nature, Immunity

may be invoked only in respect of the acts performed in the exercise of sovereign authority”

(emphasis added).

Although with a different (and somewhat less clear approach) the ECSI seems to adopt the same

criteria by stating in art. 27, firstly, that any legal entity of a Contracting State which is distinct

therefrom and is capable of being sued, is not, for the purpose of the Convention a “Contracting

State” but adding that proceedings against any such entity may not be instituted “in respect of acts

performed by the entity in the exercise of sovereign authority (acta iure imperii)".

5. Challenges to the Principle of Immunity
If, by reason of the status of the author or the nature (and purpose) of the act, a defence of

Immunity may be raised, it remains to be seen whether this privilege should cease when

considered against another superior norm of law.

5.1. Jus Cogens

One of the most controversial areas of law in this respect relates to the relationships between it

and the so called “jus cogens”: rules of international law which are considered by their nature and

the interest they are aimed to protect, of a superior nature, primarily rules on fundamental human

rights fall within this category.

It is submitted that these rules may override the principle of State Immunity so that in the presence

of violation (as in case of  crime of war acts of torture etc) the violating State would not be entitled

to rely on Immunity before the State of the forum, however the law on this point is not entirely

settled.



Decisions by national or international Courts have shown that international law permits the criminal

prosecution of former Heads of State or officials namely when they have vacated their office 11; this

trend is confirmed by the fact that the Institution of the International Criminal Court, before which

former Officials of States 12 have been prosecuted and convicted for crimes against humanity.

However the Pinochet case leaves open the question as to whether prosecution is possible for

representatives of States whilst in office and as a matter of fact the International Court of Justice

has (obiter) found that Immunity is to be retained for both serving and former Ministers of Foreign

Affairs when charged with the commission of an international crime.

The problem has been raised with regard to the European Convention of Human Rights (ECHR)

whose art 6(1) and 13 respectively provide as follows:

“Article 6(1). In the determination of his civil rights and obligations or of any criminal charge against

him, everyone is entitled to a fair and public hearing within a reasonable time by an independent

and impartial tribunal established by law …

Article 13. Everyone whose rights and freedoms as set forth in this Convention are violated shall

have an effective remedy before a national authority notwithstanding that the violation has been

committed by persons acting in an official capacity”.

With regard to such rules the position arising from case law is that Immunity shall be denied when

it does not pursue a legitimate aim and is not proportionate to that aim 13 .

11 This is what the Judicial Committee of the House of Lord decided in the Pinochet case [1999] All ER 97 ruling that a former head of state was not
immune from extradition to another State for being indicated for acts of torture perpetrated during his office.
12 Such as Karadzic and Milosevic
13 This point was expressed as early as in 1994 in the Al Fayed v UK judgment of 21 Sept. 1994, and has been authoritatively
confirmed in a judgment of the ECHR 29 June 2011 Isabel El Leil v. France “It follows that measures taken by a High Contracting Party
which reflect generally recognized rules of public international law on State immunity cannot in principle be regarded as imposing a
disproportionate restriction on the right of access to court as embodied in Article 6 § 1”. See also French Ct of Cassation 9 March 2011
– 14 Oct. 2009.
In three cases before the European Court of Human Rights – alleged torture committed abroad in a prison of the foreign State (Al-
Adsani), assault by a soldier of the foreign State while within the territory of the forum State (Mc Elhinney), and discrimination on the
basis of sex for appointment to a post in a foreign embassy (Fogarty) – it was contended that the national courts had wrongly applied
immunity to bar the exercise of jurisdiction. The formulation of the claims and their disposal by the court was made by reference to
specific rules of human rights law but it also reached some general conclusions. The European Court held that State immunity was a
part of the body of relevant rules of international law which the Convention as a human rights treaty must take into account; the
Convention “cannot be interpreted in a vacuum” and must “so far as possible be construed in harmony with other rules of international
law of which it forms part including those relating to the grant of State immunity” (para 55). The Court declared:
“Sovereign immunity is a concept of international law, developed out of the principle par in parem non habet imperium, by virtue of
which one State shall not be subject to the jurisdiction of another State. The Court considers that the grant of immunity to a State in civil
proceedings pursues the legitimate aim of complying with international law to promote comity and good relations between States
through the respect of another State’s sovereignty”.
In the Voiotia case, the European Court of Human Rights further elucidated its previous decision:
The Court does not find it established, however, that there is yet acceptance in international law of the proposition that States are not
entitled to immunity in respect of civil claims for damages brought against them in another State for crimes against humanity.
H. Fox cit. p. 155 has commented: in general, on this view the overriding effect of jus cogens norms has been restricted; the doctrine of
State immunity in respect of civil proceedings against the State is held to be compatible with the obligation under international law
relating to the implementation of jus cogens norms; exhaustion of local remedies remains the appropriate method of settlement”. This
position was expressed as early as in 1994 in the Al Fayed v UK judgment of 21 Sept. 1994, and has been authoritatively confirmed in a
judgment of the ECHR 29 June 2011 Isabel El Leil v. France “It follows that measures taken by a High Contracting Party which reflect
generally recognized rules of public international law on State immunity cannot in principle be regarded as imposing a disproportionate
restriction on the right of access to court as embodied in Article 6 § 1”



However it cannot be said that there is in place any established rule by virtue of which the jus

cogens prevails over Immunity. In the Voiotia case 14 in Greece where the Greek Supreme Court -

applying a restrictive doctrine of State Immunity - accepted the personal injuries and damage to

property exception (albeit this was not statutorily enacted) for acts committed by the occupying

German Military Forces; however the Ministry of Justice refused enforcement of the decision

against the foreign State as was similarly decided by the German Courts.

A subsequent application to the ECHR also failed.

In the Ferrini case the Italian Court 15stated:

"... If therefore a tendency can be derived from those precedent it is in the sense that the right of

Immunity may be denied in very special circumstances where the State commits of the human

dignity”.

The following passage of the judgment of the House of Lords further illustrates the current

prevailing view16.

In the Voiotia case the ECHR before which Germany had joined Italy in order to obtain a ruling on

the refusal of the Italian State to grant Immunity from jurisdiction the Court issued a judgment by

which, with overwhelming majority, it denied the existence of a customary international rule

preventing recourse to Immunity in case of crimes against humanity and judged illegitimate the

exequatur of the Greek judgment granted by the Italian Court. 17

This brief summary illustrates how, in the absence of specific legislative ruling, the principle of

sovereign Immunity remains firm and strong.

5.2. The “tort exception”

However if the UNCSI will receive sufficient support and accordingly it will enter into force a rather

more stringent rule which will delimit the exercise of Immunity will apply. This rule is of a wider

scope and it is known as the “tort exception” or “personal injuries exception”.

The first definition is more comprehensive since the rule encompasses damage inflicted to person

and tangible property by tortious acts or omissions.

14 Prefecture of Voiotia v. Federal Republic of Germany – Hellenic Supreme Court 4.5.2000
15 It ct of Cassation n. 11225 of 22005. It is also said that in presence of such acts the historical juridical basis of the “maximum par in
parem jurisdicionem non habet” is denied: the violating State is not longer to be considered par in parem
16 Jones v. Kingdom of Saudi Arabia [2006] UKHL 26. The position turns on the relationship, in these circumstances, between two
principles of international law. One principle, historically the older of the two, is that one sovereign state will not, save in certain specified
instances, assert its judicial authority over another. The second principle, of more recent vintage but of the highest authority among
principles of international law, is one that condemns and criminalizes the official practice of torture, requires states to suppress the
practice and provides for the trial and punishment of officials found to be guilty of it” “there is no evidence that states have recognized or
given effect to an international law obligation to exercise universal jurisdiction over claims arising from alleged breaches of peremptory
norms of international law, nor is there any consensus of judicial and learned opinion that they should. This is significant, since there are
sources of international law. But this lack of evidence is not neutral: since the rule on immunity is well-understood and established, and
no relevant exception is generally accepted, the rule prevails”.
17 ECHR 3 Feb. 2012



This exception to Immunity is to be found in ECSI in US and UK Statutes and in UNCSI.

The two international Conventions contain similar provisions in art. 11 ECSI and art. 12 UNCSI.

The exception to the Immunity is narrowed by two requirements of the law:

(i) the act or omission must have occurred (even in part only) in the territory of the forum State;

(ii) the author of the act or omissions was present in that territory at the time of the act or omission.

The first requirement is put “to render even closer the territorial connection between the State of

the forum and the author”. The second “has been inserted to ensure the exclusion from the

application of this article of cases of trans-boundary injuries or trans-frontier tort or damage” 18.

The tort exception opens the door to claims by victims of crimes which violate fundamental human

rights and if and when the UNCSI will enter into force, the present uncertain position regarding the

jus cogens will be clarified, but, as stated above, will allow to circumvent the Immunity defence in

other cases of tortious injuries.

6. Waiver
Immunity as a right of the State may be waived before or after a dispute has arisen.

In the former case it is required that an express consent to the exercise of the jurisdiction be given.

The UNCSI (art. 7) mentions three instances namely:

(a) by international agreement,

(b) in a written contract,

(c) by declaration before the Court or by a written communication in a specific proceedings.

A prior written agreement is also required by UK law.

The question of waiver when the dispute has arisen is more difficult to answer.

The UNCSI art. 8 provides that a State cannot invoke Immunity if it has instituted itself the

proceedings, or intervened  in the proceedings or taken any other step relating to the merits

(unless its participation was aimed at acquiring knowledge of facts on which a claim to Immunity

can be based in which case it may claim Immunity “provided it does so at the earliest possible

moment”).

In the absence of a specific rule of law the answer to the question as to whether the party has

waived its right must be answered having regard to the general principle of law of the forum State.

It is submitted that a waiver must be certain and expressed or, if implied, must be unequivocal.

It is interesting in this respect to quote the ILC Commentary to the Draft UNCSI:

18 ILC Commentary
For example a pollution caused by a ship navigating the EEZ and causing damage to property in a Coastal State would not fall within
the tort exception. However what the law requires is that the author is present in the territory not that the party ultimately (vicariously)
responsible is there.



"In the circumstances under consideration, that is, in the context of the State against which legal

proceedings have been brought, there appear to be several recognizable methods of expressing or

signifying consent. In this particular connection, the consent should not be taken for granted, nor

readily implied. Any theory of "implied consent" as a possible exception to the general principles of

State immunities outlined in this part should be viewed not as an exception in itself, but rather as

an added explanation or justification for an otherwise valid and generally recognized exception.

There is therefore no room for implying the consent of an unwilling State which has not expressed

its consent in a clear and recognizable manner, including by the means provided in article 8. It

remains to be seen how consent would be given or expressed so as to remove the obligation of the

Court of another State to refrain from the exercise of its jurisdiction against an equally sovereign

State".

"Article 8 deals with circumstances under which participation by a State in a proceeding before the

Courts of another State may be regarded as evidence of consent by that participating State to the

exercise of jurisdiction by the Courts concerned. The expression of consent or its communication

must be explicit. Consent could also be evidenced by positive conduct of the State, but it cannot be

presumed to exist by sheer implication, or by mere silence, acquiescence or inaction on the part of

that State".

However according to another view Immunity would represent a defence which may be raised in

any state or degree of proceedings and even considered by the judge “ex officio”.19

II. Immunity and Class Societies
Preamble

Class Societies can be sued, and are nowadays frequently sued, for negligence in surveying ships

by both the Owner and third parties.

They can be sued also when acting as independent contractor on behalf of a public authority as

can be sued, at least in certain jurisdiction, the latter20.

Class Societies have tried to invoke the Immunity from jurisdiction when acting on behalf of the

State and also in performing class services.

1. Legal Sources: UNCLOS and the State jurisdiction of its ships
The United Nation Convention on the Law of the Sea (UNCLOS) signed at Montego Bay in 1982

has adopted the principle of freedom of the high seas (art. 87) as part of a body of rules which (as

19 This is the position according to certain precedents in France as it will be seen later
20 This is certainly so in Italy as a general principle; see: M. Comenale Pinto "La responsabilità delle Società di Classification delle Navi"
Dir. Mar. 2003, 3. It is also the position in UK, in the USA and in Germany; see: N. Lagoni "The liability of Class Societies" cit. pag. 235
and foll.



stated in the Preamble to the Convention) are devised “to establish a legal order for the seas and

promote the peaceful uses … the equitable and efficient utilization of their resources the

conservation of their living resources and the study, protection and preservation of the marine

environment”.

In order to achieve this aim the single States are granted in relation to the ships flying their flags a

number of rights and in particular are required to exercise the jurisdiction and administrative and

technical control over each ship.

Thus, art. 94 UNCLOS provides:

1. Every State shall effectively exercise its jurisdiction and control in administrative,

technical and social matters over ships flying its flag.

2. In particular every State shall:

(a) maintain a register of ships containing the names and particulars .of ships flying its flag,

except those which are excluded from generally accepted international regulations on

account of their small size; and

(b) assume jurisdiction under its internal law over each ship flying its flag and its master,

officers and crew in respect of administrative, technical and social matters concerning

the ship.

3. Every State shall take such measures for ships flying its flag as are necessary to ensure
safety at sea with regard, inter alia, to:

(a) the construction, equipment and seaworthiness of ships;

(b) the manning of ships, labour conditions and the training of crews, taking into account

the applicable international instruments;

(c) the use of signals, the maintenance of communications and the prevention of collisions.

4. Such measures shall include those necessary to ensure:

(a) that each ship, before registration and thereafter at appropriate intervals, is surveyed
by a qualified surveyor of ships, and has on board such charts, nautical publications and

navigational equipment and instruments as are appropriate for the safe navigation of the

ship;

(b) that each ship is in the charge of a master and officers who possess appropriate

qualifications, in particular in seamanship, navigation, communications and marine

engineering, and that the crew is appropriate in qualification and numbers for the type, size,

machinery and equipment of the ship;

(c) that the master, officers and, to the extent appropriate, the crew are fully conversant

with and required to observe the applicable international regulations concerning the safety



of life at sea, the prevention of collisions, the prevention, reduction and control of marine

pollution, and the maintenance of communications by radio.

5. In taking the measures called for in paragraph. 3 and 4 each State is required to
conform to generally accepted international regulations, procedures and practices
and to take any steps which may be necessary to secure their observance.

6. A State which has clear grounds to believe that proper jurisdiction and control with

respect to a ship have not been exercised may report the facts to the flag State. Upon

receiving such a report, the flag State shall investigate the matter and, if appropriate, take

any action necessary to remedy the situation.

The “generally accepted international regulations procedures and practice” to which states are to

conform mean the “technical” international Conventions enacted in the matter of safety at sea and

protection of the Marine Environment, namely, in particular, SOLAS, LOAD LINE and MARPOL.

Each of these three Conventions contains rules aimed at implementing the duties expressed in

general terms by UNCLOS (and the earlier Geneva Convention).

We shall take SOLAS, as the most important of the three, bearing however in mind that almost

identical rules are contained in the other two instruments.

2. SOLAS: Duty of Inspection/Certification – Delegation to Recognized Organizations –
“erga omnes” Validity of Certificates
Article I of SOLAS, at par. (b) sets forth the following general principle:

“(b) the Contracting Governments undertake to promulgate all laws, decrees, orders and

regulations and to take all other steps which may be necessary to give the present Convention full

and complete effect, so as to ensure that, from the point of views of safety of life, a ship is fit
for the service for which it is intended.”

2.1. The implementation of this principle is achieved through the rules of Chapter IB of the Annex

to the Convention:

"(i) Regulation 6

Inspection and survey

(a) The inspection and survey of ships, so far as regards the enforcement of the provisions

of the present regulations and the granting of exemptions therefrom, shall be carried out by

officers of the Administration. The Administration may, however, entrust the inspections
and surveys either to surveyors nominated for the purpose or to organizations
recognized by it”.
When a nominated surveyor or recognized organization determines that the condition of the



ship or its equipment does not correspond substantially with the particulars of the certificate

or is such that the ship is not fit to proceed to sea without danger to the ship, or persons on

board, such surveyor or organization shall immediately ensure that corrective action is

taken and shall in due course notify the Administration. If such corrective action is not

taken the relevant certificate, should be withdrawn and the Administration shall be

notified immediately; and, if the ship is in the port of another Party, the appropriate

authorities of the port State shall also be notified immediately. When an officer of the

Administration, a nominate surveyor or a recognized organization has notified the

appropriate authorities of the port State, the Government of the port State concerned shall

give such officer, surveyor or organization any necessary assistance to carry out their

obligations under this regulation. When applicable, the Government of the port State

concerned shall ensure that the ship shall not sail until it can proceed to sea , or leave

port for the purpose of proceeding to the appropriate repair yard, without danger to the ship

or persons on board”.

(ii) Regulations 7 through 9 relate to the inspections to which the ships are subject.

(iii) Regulation 12 lists the certificates which are to be issued to confirm compliance with the

provisions of the Convention.

(iv) Two main rules then need to be mentioned:

- the last paragraph of Reg. 6 provides that “in every case the Administration shall fully
guarantee the completeness and efficiency of the inspection and survey, and shall

undertake to ensure the necessary arrangements to satisfy this obligation”;

- Regulation 17 provides that:

“Acceptance of certificates

Certificates issued under the authority of a Contracting Governments shall be accepted by
the other Contracting Governments for all purposes covered by the present
Convention. They shall be regarded by the other Contracting Governments as having
the same force as certificates issued by them”.
2.2. When the ISM Code was introduced as new Chapter IX of Solas, similar rules where

adopted

“13.1 The ship should be operated by a company which is issued a Document of

Compliance relevant to that ship.

13.2 A Document of Compliance should be issued for every company comply ing with the

requirements of the ISM Code by the Administration, by an organization recognized by
the Administration or by the Government of the country, acting on behalf of the



Administration in which the Company has chosen to conduct its business. This document
should be accepted as evidence that the Company is capable of complying with the

requirements of the Code.

2.3. This body of rules (which find correspondence in similar provisions in the LOAD LINE and

MARPOL Conventions) demonstrates that:

a) each State is granted a right of (sovereign) jurisdiction over the ships flying its flag,

b) this jurisdiction implies inter alia the duty of i) verifying compliance by the ship of safety (and

marine environment protection) rules and ii) certifying such compliance,

c) those duties can be delegated by the State to nominated (independent) surveyor (called

“Recognized Organization”) the State remaining nonetheless solely responsible vis a vis the

international community of the correctness of the inspection,

d) the Recognized Organization may issue the required certificates,

e) the certificates, even if issued by the Recognized Organization, are accepted by (all) other

contracting States as if issued by them.

It follows from the above – one would argue – that the said acts, either if accomplished by the

State itself or its delegates, amount to exercise of sovereign powers of that State over its ships vis

a vis the community of all other States.

3. Implementing the delegation: IMO Res 739.18 788(19)
In order to properly implement the above mentioned Rules the IMO has, adopted a Resolution (A

739.18 of 4 Nov. 1993) by which it sets forth the guidelines for the delegation of authority to the

Recognized Organizations: it is noteworthy that in the preamble to the Resolution the IMO

underlines the foll. main aspects.

"Recognizing the importance of ships being in compliance with the provisions of relevant

international conventions, such as SOLAS 74.

NOTING that the Administrations are responsible for taking necessary measures to ensure

that ships flying their States’ flags comply with the provisions of such conventions,

including surveys and certification,

NOTING FURTHER that, under regulation 1/6 of the 1974 SOLAS Convention and

regulation 4 of Annex and regulation 10 of Annex II of MARPOL 73/78, the Administration

may entrust the inspection and surveys to nominated surveyors or recognized

organizations".

As further implementation of such rules IMO has then adopted Resolution A 788 (19) of 22 Nov.

1993 with specific reference to the ISM Code and by decision of the Maritime Safety Committee



and of the Maritime Environment Protection Committee (MSC/Circ. 710 MEPC/circ. 307 9 Oct.

1995) has adopted a “Model Agreement” to govern the relationship between the delegating State

and the RO.

The Model Agreement contains, amongst others, the following provision:

"In the performance of statutory services hereunder, RO, its officers, employees and
other acting on its behalf are entitled to all the protection of law and the same
defences and/or counterclaims as would be available to the Administration and its
own staff surveyors or employees if the latter had conducted the statutory
certification services in question”.

The model Agreement contains provisions to govern the liability of the RO vis a vis the

delegating State. Those provisions confirm that the functions delegated may originate, if

improperly performed, the vicarious liability of the State itself (and the consequent redress

against the RO) in the exercise of public powers relating to the safety of its ships.

This is yet another indication of the fact that the task entrusted to the RO is the exercise of

sovereign function that the States are granted over their ships and it follows that the RO

therefore may legitimately be considered as a person performing acta iure imperii or an

entity within the scope of art. 2.1(iii) of UNCSI.

4. The EU legislation on RO: legal regime on delegation to RO
It should be mentioned at this point that within the European Union, this topic has been the

subject of numerous instruments all aimed at regulating the limit of the delegat ion

State/RO, the power and duties of each of the parties the control exercised by the

Administration over its appointed RO etc.21; it is notable that the European legislation

provide that the relationship State/RO be covered by an agreement “inspired” by IMO

21 Directive 94/57/CE – Dir. 2001/105/CE - Directive 2002/84/CE – Dir. 2009/15/CE – Regulation 391/2009/CE
European Law
In the European legislation a Directive dated 23 April 2009 2009/15/CE which together with a Regulation of the same date has amended
the regime of RO vis a vis Member states, contains a “considering” which reads as follows: “When a recognised organisation, its
inspectors, or its technical staff issue the relevant certificates on behalf of the administration, Member States should consider enabling
them, as regards these delegated activities, to be subject to proportionate legal safeguards and judicial protection, including the
exercise of appropriate rights of defence, apart from immunity, which is a prerogative that can only be invoked by Member States as an
inseparable right of sovereignty and therefore that cannot be delegated.”
It might be argued that – at least insofar as European Member States are concerned – the RO are not eligible to rely on a defence of
immunity.
This view is not convincing because the “considering” in the context of European Legislative instruments do not amount to norms having
force of law; furthermore art. 5 of the Directive in making reference to agreement between Administration and RO states that such
agreement should be inspired to the IMO Msc/circular 710 (ispirarsi) and MEPC/circular 507 (i.e. the Model Agreement referred to
above) which contains the foll. unqualified (or unrestricted) provisions regarding the defences available to RO.
“All the protection of law and the same defences and/or counterclaims as would be available to the Administration and its own staff
surveyors or employees if the latter had conducted the statutory certification services in question”.
It is noted that in implementing the Directive Italy by Law 14.6.2011 n. 104 has faithfully followed the text of the Directive ignoring the
considering.



Resolution A739(18) and the IMO MSC circ. 710/MEPC (circ. 307) containing the above

mentioned Model Agreement.

5. Agreements Administration/RO
5.1. A study commissioned some years ago by DG Tren of the European Commission to

the University of Southampton and conducted by a group of researchers illustrated how the

then published European Directives had been implemented in all Member States.

The study makes very interesting reading, in particular it shows that all Members States

have adopted the mechanism of delegation to RO with sometime notable variations, but

generally adopting limitation figures for the negligent or reckless conducts as ceiling
rather than floor limitation.

For the present analysis is important to note that in certain countries the agreement

expressly stipulate that “in the performance of statutory certification services
hereunder, the RO, its officers, employees and other persons acting on its behalf are
entitled to all the protections of the law and the same defences and/or counter claims
as would be available to the Administration and its own staff surveyors or employees
if the latter had conducted the statutory certification services in question”.
This position is followed by Finland, Greece, The Netherlands and Norway and in the
case of the Dutch and Finnish Administrations the clause in question mentions
expressly (among the defences available) the sovereign Immunity.

By contrast the agreement in Germany clarifies that ROs act as agents for the Shipowner

and that “its ship survey activities are not carried out on behalf of the administration and

are not a statutory nature”.

Whether this stipulation may validly turn a service made on behalf of the Public (German)

Administration into a private activity is, though, somewhat doubtful.

It is true however that the Agreement of some Members States, including some of those

cited above give liberty to the RO “while acting for the administration under this Agreement

… to create contracts directly with its Clients [i.e. the Shipowner)] and such contracts may

contain (RO’S) normal contractual conditions for limiting its legal liability ”.

This clause, however, does not seem to contrast with the principle that the RO may enjoy

the same Immunity defences available to the State Administration.

5.2. To take a specific example we mention the Model Agreement adopted by the Republic

of Panama. It contains the following clauses:

“1.1. The purpose of this agreement is to delegate authority to perform surveys and to issue



technical certificates on behalf of the Republic of Panama for vessels registered in the National

Merchant Marine, as well as to define the scope, the terms, conditions and requirements of that

delegation.”

“6.5. Applicable Law and determination of controversies:

6.5.1 The controversies which may result because of the performance of this agreement, shall be

resolved pursuant to the Panamanian Law, and in any event said controversies shall be settled by

the jurisdictional Courts of the Republic of Panama.

6.5.2 In the performance of statutory certification services hereunder, [RO], its officers, employees

and other acting on its behalf are entitled to all the protection of Law and the same defences
and/or counterclaims as would be available to THE ADMINISTRATION and its own staff
surveyors or employees if the latter had conducted the statutory certification services in
question.”

6. Some Judicial Precedents
This very point was actually debated in the case of the SUNDANCER where ABS had been sued

by the Owners for having allegedly wrongly certified compliance of the ship with SOLAS rules. The

US Court 22 in rejecting the claim made reference to the provision of the Bahamas Merchant

Shipping Act 1976 stating:

“Every officer appointed under this Act, and every person appointed or authorized under this
Act for any purpose of this Act shall have Immunity from suit in respect of anything done by him

in good faith or admitted to be done in good faith in the exercise or performance, or in the

purported exercise or performance, of any power, authority or duty conferred or imposed on him

under this Act”.

In a similar case relating to the vessel "SCANDINAVIAN STAR" the US District Court 23

said:

“Applying Bahamian substantive law, the Court finds that section 279 of the Bahamian Merchant

Shipping Act of 1976 confers Immunity upon all of the defendants herein. All of the defendants
herein are “persons” within the meaning of section 279. In the alternative, and even
assuming that defendants Lloyd’s Register of Shipping and/or Lloyd’s Register Trust

Corporation Ltd. are not considered “persons” within the meaning of section 27, SUCH
DEFENDANTS ARE ENTITLED TO IMMUNITY ON THE GROUNDS OF RESPONDEAT
SUPERIOR”.

22 Sundancer Cruises Cor v. ABS Cit of Appeal Second Circuit 15 Oct. 1994, AMC 1994, 2. The Court, however, found that the Class
Society was not entitled to invoke the immunity with regard to class services.
23 USDC (Southern District Florida) 4 June 1993, AMC, 1993, 336



In the Italian practice two important judgments have been issued in relation to the Italian

Classification Society (RINA formerly Registro Italiano Navale):

- the Corte dei Conti (the State Auditing Court) in its judgment 28.9.2992 ruled:

“irrespective of its precise subjective qualification [Registro] carries out functions of inspection
and certification which amount to acts of public law, functions, which are part of the State
Administration system [carried out by] a Body instrumental to [the activity of] the
Administration of the Merchant Marine” [as it was then called];

- in turn the Court of Cassation in its judgment dated 3.12.1986 found:

“The State (Merchant Marine) delegates Registro for the operation of issuing tonnage certificate for

vessels built in Italian shipyards.

The assignment of tonnage, is to be carried out in compliance with the (law) and specific

Regulations by surveyors qualified for the operation, who – as a consequence – act in
exercising the power belonging to the State and for a public interest scope.

The tonnage certificates … are to be deemed as public acts both in view of the subjective

quality of those delegated to carry out the required operations, and from an objective view point
because they certify as true facts and activities directly carried out by “public officer”.

7. Statutory Services and Class Services: Distinctions – Consequences on Sovereign
Immunity?
Sofar we have discussed whether the performance by RO of Ship’s inspections and the

issuing of the relevant certificates under the SOLAS/MARPOL/LORD LINE regime, may be

regarded as the exercise of sovereign functions giving title to the RO to rely upon a

sovereign Immunity defence as if the State itself were sued before the forum of another

State.

Whilst the issue of such certificates (called in the practice “statutory certificates”) may

legitimately found such theory, the question is somewhat more controversial when the

Class Society is required to issue a certificate of Class.

It may be argued that the class is not part of the statutory certification, that class

certification relates to a private/commercial relationship between the Class Society and the

Owner of the ship.

Things are though not that simple and one should not mix up the historical background and

the current legal regime.



Class is in several jurisdiction a mandatory requirement24. Furthermore Class is today (and

it is such from 1996 at least) part of or the necessary prerequisite of the rules of safety at

sea set forth by SOLAS.

Regulation 3-1 of Chapter II-1 Part 1 of the Annex to the SOLAS Convention literally states

Structural, mechanical and electrical requirements for ships.

In addition to the requirements contained elsewhere in the present regulations, ships shall be
designed, constructed and maintained in compliance with the structural, mechanical and

electrical requirements of a classification society which is recognized by the Administration in

accordance with the provisions of regulation XI/1, or with applicable national standards of the

Administration which provide an equivalent level of safety”.

The least this rule may mean is that without class there cannot be SOLAS certification.

From the technical - practical side this has required that the inspection/survey activities

aimed at certifying class and those for statutory certification be aligned and to become one

and the same: IACS Unified Requirements URZ 10 and IMO Resolution A 744(18) for

tanker vessels (which incorporate the URZ 10) are the most notable confirmation of the

above.

It has been noted by an author 25

“The classification society usually performs classification and statutory surveys at the same

time. For both kinds of surveys a number of items need to be checked in the same or

similar way. If the classification survey has been carried out negligently, the statutory

survey may have to be qualified in the same way. The SOLAS safety construction

certificate pursuant to Chapter II-I, Regulation 3 – I will also be issued if the vessel is in

possession of a classification by a recognized classification society”.

“Especially if the surveys were carried out at the same time, it may be rather difficult, if not

even impossible, to identify which part of the survey was of relevance for the classification

and which one for the statutory certificate, and, in the same vein, whether the negligence

only existed with regard to the one or the other activity. On the other hand, if one was to

deny state liability in all cases relating to surveys by a classification society for the reason

of factual difficulty, one would eliminate the possibility of the control of this activity on

behalf of the maritime administration”.

Statutory and class services are therefore strictly intertwined.

24 Class is such - except for smaller crafts - in Italy in accordance with art. 167 of the It. Code of Navigation.

25 N. Lagoni The Liability of Classification Societies – Springer 2007 page 254



8. The recent precedents
8.1. Erika

a) In the case of the m/t “ERIKA”, which, as everybody knows, broke in two parts during Dec. 1999

rejecting at sea more than 10.000 tons of heavy fuel oil the Italian Classification Society was

indicted and took part to the penal proceedings. As in other civil law systems penal proceedings

are commenced by an investigating magistrate who is in charge of making the required

investigations and on whose decision those indicted are either acquitted or subjected to trial.

RINA pleaded Immunity in the first hearing before the trial Court (TGI) not before the investigating

Magistrate.

In the same proceedings the Malta Maritime Authority and its director had been indicted by the

French Judge and had pleaded Immunity and both the Court of Appeal to which the matter was

referred by the investigating magistrate, and the Court of Cassation upheld this defence 26.

b) Insofar as RINA was concerned the Court of first instance rejected the plea of Immunity stating:

“The Company RINA invoked the Exception to Judicial Immunity of a Foreign State under this

activity. The classification company believed that International Conventions and National Law,

which emerged from the jurisprudence of the judicial and Administrative Court, often call to light

legal and practical ways in which vessel certification and classification would be exercised, that the

benefit of Judicial Immunity granted to a foreign State be extended, in this case recognized by the

Maltese State, which it justified being the delegate for issuing statutory and safety certificates.

When it consists of verifying the delivery of safety rules through inspections on the structural

soundness of the hull (1.1.1.1.1 § 6), the activity of classification companies is of a private nature,

carried out at the owner’s request, pursuant to an agreement with him. That is the situation in this

case ….

The existence of a factual or text link between certification and classification, the relations of the

State of Malta with the various classification companies and the practice followed by the State in

granting its flag, or even “the objective of public service” (Incident Outcome, page 14) which would

be pursued with the classification activity had neither the purpose nor the effect of linking it to the

26 French Ct of Appeal 14.6.2004 D.M.F. 2004, 849 (confirmed by French Ct of Cassation 23.1.2004).
The Ct of Appeal stated: “considérant qu’en droit interne l’attribution du pavillon française, appelé «acte de francisation» délivré par le
ministre des finances au nom du peuple français, comme l’immatriculation subséquente d’un navire, ainsi que la délivrance ou le
maintien des autorisations de navigue, sont des actes administratifs de puissance publique ; qu’il en est de même  en droit
international ; qu’au demeurant diverses conventions internationales imposent aux Etats de surveiller leurs navires nationaux.
Qu’en conséquence, l’agent judiciaire du Trésor soutient vainement que la délivrance du pavillon maltais relèverait davantage d’une
logique commerciale que d’une autorité régalienne et qu’il n’existerait pas de lien substantiel entre l’Etat de Malte et les navires battant
son pavillon, étant relevé qu’il n’apporte aucun élément de nature à étayer cette affirmation,
Qu’il s’ensuit que la MMA doit bénéficier de l’immunité de juridiction reconnue à l’Etat de Malte sans qu’il y ait lieu d’examiner les autres
moyens développés à l’appui de la requête en annulation»



exercise of sovereignty of the State whose flag flies on vessels classified by RINA Company …”27

This rather convoluted reasoning does not allow to say whether in the Court reasoning Immunity

may be recognized when the Class Society performs statutory certification, but it cannot be

granted for the certification of class.

c) Before the Court of Appeal the matter was debated somewhat at length.

A number of objections against Immunity were raised and considered by the Appeal Court:

(i) the Class Society was not a division of the Maltese State and did was not take part to the

exercise of the sovereign power;

(ii) according to the ECHR Immunity cannot be granted unless it is aimed to achieve a legitimate

and proportionate scope, which would be lacking in the circumstances;

(iii) the Immunity would amount to a denial of justice for the French Court, having exclusive

jurisdiction under the CLC Convention would be deprived of the jurisdiction;

(iv) only the Flag State is responsible for the proper implementation of conventional rules and is

the sole party entitled to the “attributions de puissance publique”, whilst the Class Society would be

charged only for technical task without delegation of sovereign power;

(v) RINA is a distinct corporate person, totally separate from the State of Malta.

The Court answered all these arguments firstly by summing up the principles covering Immunity,

its historical and legal rationale and recalled decisions issued by the French Ct of Cassation and

the “Conseil di Etat” (the Supreme Administrative Court) according to which the Immunity requires

that the acts performed be act of public power or made in the interest of a public service 28 as

opposed to “acte de gestion”.

The Court then observed that the issue of statutory certificates by a Class Society cannot be

regarded as a simple “acte of gestion” nor as a mere technical service, given that a vessel without

certification cannot take the sea.

Thus – stated the Court – in RINA “authorized by the State of Malta to issue the Statutory

certificates, are vested privileges of public powers and must enjoy the right of Immunity for the said

issue”.

The Court then turns to the Class Certificate and states.

“Insofar as the certificate of class is concerned, if its issue does not depend on the Flag State, its

rules are part of a body of rules which condition the statutory certification, by virtue of the reference

made by SOLAS and Load Lines, and the Class rules contribute to ensure an activity of public

27 Trib. Grande Instance Paris 16 Jan. 2008, Diritto Marittimo 2008, 247, commented by Prof. P. Bonassies.

28 A judgment involving Bureau Veritas was referred to in this respect: French Conseil d’Etat 23 March 1983



service, namely improve the “safety at sea”.

The Ct of Appeal however found that RINA had renounced to the privilege of Immunity.

According to the Court art. 8 of the UNCSI, which, albeit not binding in France, would reflect the

state of customary international law on the subject, would allow to consider the renunciation in the

presence of an unequivocal attitude.

According to the Court such attitude could in fact be found in the way RINA had defended the

merits before the investigating Magistrate29.

d) This decision was challenged before the Supreme French Court on grounds that according to

French precedents 30 and the view of scholars, the defence of Immunity can be raised (and indeed

should be considered ex officio) in any state of the proceedings.

The recent Court of Cassation judgment 31 has affirmed the judgment of the lower Court on waiver,

without disturbing the finding that the Class Society was eligible to invoke Immunity from

jurisdiction.

8.2. Two Italian judgments on the “Al Salam Boccaccio ‘98” case

a) This ferry sank in 2006 in the Red Sea in the course of a voyage from Saudi Arabia to Egypt

causing the death of over 1000 people among passengers and crew.

After proceedings in Egypt part of the victims' families who had already been compensated by the

Owners' Liability insurers, filed a claim towards RINA.

RINA had acted as Class Society for the ship and for the Panama Administration for the purpose of

the Statutory Certification (with the exclusion of the Passenger Ship Safety Certificate).

The civil action by those claimants was preceded by an action brought before the Italian

Administrative Court ("TAR") for the Ligurian district aimed at obtaining an order of disclosure by

RINA on grounds that, being a public authority, it was bound by Italian Law No. 241 of 7 August

1990 introducing rules governing administrative procedure and relating to the right of access to

administrative documents.

Both Tirrenia, the former Owner, and the Panama Maritime Authority were also sued. RINA

provided the claimants with a copy of almost all documents concerning its activities in relation to

the vessel before the change of flag, i.e. all the activities performed by RINA during the time the

vessel was flying Italian flag, but with regard to activities performed after the vessel was sold to the

Panamanian Company and flew the Panamanian flag RINA raised a defence of lack of jurisdiction

29 Ct. of Appeal Paris 30 March 2010, Droit Mar. Francais 2010, 887 commented by B. Boulac
30 French Ct of Cassation 4 Feb. 1986 – 15 April 1986
31 Ct of Cassation 25 Sept. 2012, Droit Mar. Francais, 2012, 995 several comments not entirely favourable, are published on the French
Law Journal, one of which by Prof. B. Bouloc criticizes the Court decision for having affirmed the decision of the Ct. of Appeal on the
waiver. See also M. Ndende in Revue de Droit de Transport 2012, 22.



of the Italian Courts since from that time RINA had acted in relation to that vessel as a

representative of the foreign Flag State, i.e. the Panama Maritime Authority, and not, as a delegate

of the Italian State.

b) By judgment no. 1569 rendered on 12 September 200732 - which has never appealed by the

plaintiff and has thus become "res judicata" – the Court offered a brief but exhaustive overview and

consideration of the distinctive features of the system created by international conventions, EU law

and domestic legislation ruling, about powers and duties of the Flag State and of the Coastal State

and, the right of the Flag State to delegate its functions of inspection and certification to

Recognized Organizations. On that basis the Administrative Court held that:

(i) RINA (rectius the previous body trading as Registro Italiano Navale) had to be considered as an

Italian “public administration” for the purpose of the application of Law No. 241/90 due to the

public, or at least administrative, nature of the functions performed by delegation and under the

authority of the Italian Government. The claimant’s right to obtain all drawings and calculations

made by RINA with regard to the vessel flying the Italian flag was then granted; and

(ii) RINA was not bound by Law no. 241/90 for all activities – of both classification and statutory

certification - carried out in relation to the vessel after its change of flag. By virtue of the agreement

entered into on 20.1.1998 by the Panamanian Government and Registro Italiano Navale all such

activities had been performed by this latter and then by RINA as a delegate of the Flag State

(Panama) this latter remaining responsible before the international community for the safety of the

ships flying its flag as well as for the compliance of Recognized Organizations entrusted by it with

the requirements provided for by international conventions.

The reasoning of the Court was mainly focused on the following statements:

(i) that the reciprocal recognition, acceptance and reliance between the States of the certificates

issued by each other, or on each other’s behalf, is one of the cornerstones of the system created

by international conventions to guarantee safety of navigation; and that, as a consequence,

(ii) activities carried out by a Recognized Organization by virtue of a proper delegation of powers

by a flag State are indeed expressions of the public powers and prerogatives of this latter.

c) The claimants then summoned RINA before the Civil Court of Genoa, claiming compensation for

economic and non-economic losses suffered alleging that the sinking had been caused, among

other things, by RINA’s negligent conduct in making surveys and issuing (both statutory and class)

certificates.

32 TAR Liguria 12 Sept 2007, Dir. Mar. 2008,1449



As a very preliminary defence RINA claimed Immunity from Italian jurisdiction, and from any

foreign jurisdiction other than the Panamanian one, having been summoned in relation to acts

performed in its capacity as Recognized Organization of the Republic of Panama and thus as a

delegate of such State.

In brief RINA, as defendant, argued that (i) all survey, classification and certification activities

concerning the vessel having been carried out on behalf of the foreign delegating Flag State,

pursuant to the relevant international conventions, were expressions of this latter’s public powers

and functions; (ii) restrictive Immunity from jurisdiction for acta iure imperii was a well settled

customary principle of public international law valid and operating in the Italian legal system by

virtue of art. 10 of Italian Constitution; (iii) the  nature of (private) share company of RINA was

totally irrelevant since Italian case law does recognize, given certain conditions and to some

extent, the right of private companies as well as of individuals to enjoy Immunity.

The plaintiffs raised several objections against the Immunity plea amongst which that (i) RINA had

implicitly waived Immunity from jurisdiction defence having thoroughly defended the merits of the

claim and having summoned Italian courts on other occasions; (ii) tort exception pursuant to art. 12

of 2004 New York Convention as well as Italian case law on war crimes excluded the right to

invoke Immunity when the breaches of fundamental  human rights are at stake; (iii) sovereign

Immunity could not be claimed by a private company such as a share company; (iv) whereas no.

16 of EC Directive 2009/15/CE seemed to admit that that ROs enjoy certain  defenses as the

delegating Member States but for Immunity from jurisdiction which should be reserved to States

only; (v) Immunity of ROs would be contrary to EC Reg. 44/2001 on jurisdictional competence in

civil and commercial matters and recognition of judgments and to the related case law of the

European Court of Justice; (vi) RINA’s certifications being technical in nature could not be

considered as expressions of public powers; (vii) in no way Immunity could cover classification

activities which would be private in nature and should be distinguished from statutory services; (viii)

the Republic of Panama’s public prerogatives and powers could not be affected by the judgment of

sought from the Court of Genoa; (ix) the agreement between RINA and the Republic of Panama

could not be opposed against third parties; (x) RINA’s Immunity plea was inconsistent with the

arbitration clause provided for by RINA’s General Conditions of the Classification of Ships; (xi) to

accept RINA’s plea would have resulted in a violation of the claimants’ right of action; (xii) art. 6 of

the European Convention on Human Rights granting the right to a fair trial was in principle contrary

to State Immunity.



By judgment no. 2097 dated 8.3.201233 the Court of Genoa held RINA’s Immunity from Italian

jurisdiction for any activity carried out by RINA (in relation to the vessel) “after the Al Salam

Boccaccio ‘98 flew the Panamanian flag and in its capacity as Recognized Organization of

Panama” rejecting each of the above plaintiffs’ arguments as follows:

(i) as to the alleged waiver of Immunity: it was clear from the defendant’s submissions that all other

procedural and merits defences had been argued in the alternative to the Immunity plea.

Furthermore Immunity as a privilege could be invoked or waived by a defendant depending on

each claim so that a waiver in a different proceedings was not relevant;

(ii) the 2004 New York Convention was not yet into force at the time of the judgment and had not

been ratified either by Italy or by Panama. Furthermore there was no settled derogation to the

principle of Immunity from jurisdiction for acta iure imperii even when fundamental rights are

breached and even when this happen as a consequence of war crimes. A fortiori tort exception

was neither a generally accepted derogation to the rule of sovereign Immunity nor a codified rule.

This construction had been confirmed by the recent International Court of Justice’s judgment dated

3.2.2012 (precisely criticizing Italian case law invoked by plaintiffs);

(iii) private juridical persons such as share companies are entitled to enjoy Immunity given that art.

6 of SOLAS expressly authorizes States to delegate their inspection and certification powers to

ROs acting as Classification Societies usually trading as juridical persons. Further the Court

considers at least five precedents (among which the above mentioned French Court of Appeal

judgments in the Erika case as well as the above Italian TAR judgment) holding that private

companies do enjoy Immunity from jurisdiction insofar as they perform public activities and duties

delegated by sovereign States. Finally it was also highlighted  that in Italian legal system Public

Authorities usually and validly entrust private individuals and/or companies with the performance of

public/administrative activities necessary for the State to fulfill public interests and purposes;

(iv) relying on the above mentioned TAR judgment the Court held that no relevance can be

attributed to the distinction between classification and statutory services for the purpose of

Immunity pleading especially considering that class certificates are required for each vessel to sail;

(v) RINA’s activities were not merely technical and in particular the issuing of certificates could be

considered a distinguished public feature of the Flag States as certificates issued by these latter

(also through ROs) are valid erga omnes, i.e. are recognized and accepted by all States by virtue

of Regulation 17 of SOLAS;

33 Trib. Genoa 8.3.2012 to be published in Dir. Mar. 2013



(vi) adjudicating RINA’s conducts in its capacity as delegate of the Flag State would mean to

interfere with the exercise of this latter’s sovereign powers and in particular with the way in which

this latter fulfill its duties of control on its ROs;

(vii) “Whereas” no. 16 of Dir. 2009/15/CE actually leaves to each Member States to consider

whether ROs can enjoy sovereign Immunity. Its binding nature under Italian law is excluded by the

fact Italian law legislation implementing the Directive did not transform its contents into a positive

law provision not to mention the fact that this would have been irrelevant since Panama was an

extra-UE State. In this respect the Court considered that whereas no. 16 could be regarded as a

further confirmation that ROs do enjoy Immunity although it may indicate some European trend to

limit such a privilege;

(viii) EC Reg. 44/2001 was actually irrelevant in the case at stake since disputes between a

claimant and a public administration do fall outside its scope of application as long as the dispute

concerns acta iure imperii. Since RINA was performing public duties delegated by a sovereign

State EC Reg. 44/2001 did not bound the Court of Genoa;

(ix) the fact that the certificates issued by Flag State are valid erga omnes and that the Flag States

are authorized to delegate the certification activities to the ROs by international conventions means

that the agreement between the Republic of Panama as Flag State and RINA as RO could actually

be validly opposed against third parties including the claimants;

(x) the arbitration clause contained in RINA’s General Conditions for the Classification of Ships

could not prevent RINA from pleading Immunity since the arbitration clause was relevant only in

the contractual relationship for classification services between RINA and the Owners;

(xi) the claimants’ right of action was not totally prejudiced by the granting of RINA’s Immunity as it

could have been exercised by the claimants before the Panamanian Courts;

(xii) the precedents of the ECHR concerning art. 6 of the Convention, invoked by plaintiffs, actually

held that Immunity is not in principle contrary to the right of access to justice but only that Immunity

must be accepted in so far as it replies to the need to reach a legitimate aim (such as respecting

the reciprocal cooperation between States) by proportionate means.

III. Conclusive Remarks
The above summary of the state of the law on Sovereign Immunity and on delegation by States of

statutory certification to Class Societies suggests some interesting conclusive remarks:

(i) it appears that a plea of Immunity from jurisdiction by a Classification Society may be

legitimately submitted and subject, if and where applicable, to possible exceptions (particularly in

future the tort exception), granted.



The principle has been authoritatively confirmed by the Highest French Judicial Authority34 and by

two – in the writer’s views – convincing and well reasoned Italian judgments and US precedents,

the French scolar M. Ferrer, the author of the most detailed study on Classification Societies35,

supports the same principle;

(ii) there is a distinct trend to make statutory certification and class part of the same process, both

in terms of principle and in practice as two (if not one) faces of safety of ships. Immunity may thus

extend to class services.

No doubt arguments will be raised about this latter issue in future litigations against Class

Societies, but the basis for this plea does in fact exist.

34 As noted above the Ct. of Cassation has affirmed the Ct. of Appeal finding on the alleged waiver  (although this was a very debatable
point) impliedly but unequivocally confirming the same Ct. of Appeal finding on immunity both for statutory and class survey.
This judgment has been commented by several commentators in France or other issues.
35 M. Ferrer "La responsabilité des Sociétés de Classification" - Presses Universitaires D'Aix-Marseille 2004 p. 360
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The channelling of liability under the CLC
with reference to Classification Societies

Luc GRELLET1

In this paper I will deal with the protection offered to some third parties
by the International Convention on Civil Liability for Oil Pollution
Damage 1992 (the CLC) and consider whether Classification Societies
should benefit from this protection.

*

As everyone knows the CLC channels liability to the registered owner of
the ship which has caused pollution damage, whose liability is strict.

Certain third parties are exempted from direct liability to the victims of
pollution damage except in circumstances where, pursuant to article
III.4, the damage results from their personal act or omission, committed
with the intent to cause such damage, or recklessly and with knowledge
that such damage would probably result.

The list of the third parties that may benefit of the protection is limited by
this article2.

1 Partner, Reed Smith, Paris
2 Article III.4 of the 1992 CLC:
“No claim for compensation for pollution damage may be made against the owner otherwise
than in accordance with this Convention. Subject to paragraph 5 of this Article, no claim for
compensation for pollution damage under this Convention or otherwise may be made against:
(a) the servants or agents of the owner or the members of the crew;
(b) the pilot or any other person who, without being a member of the crew, performs services
for the ship;
(c) any charterer (howsoever described, including a bareboat charterer), manager or operator
of the ship;
(d) any person performing salvage operations with the consent of the owner or on the
instructions of a competent public authority;
(e) any person taking preventive measures;
(f) all servants or agents of persons mentioned in subparagraphs (c), (d) and (e);
unless the damage resulted from their personal act or omission, committed with the intent to
cause such damage, or recklessly and with knowledge that such damage would probably
result.”



- 2 -

And the question is whether Classification Societies are included in the
list.

*     *

The sources that may be analysed to answer this question are not
abundant:

- the preparatory works of the 1969 Convention and of the 1992
Protocol (I),

- the decision of the United States District Court, Southern District of
New York dated 2 January 2008 in the “Prestige” case (II),

- the decisions rendered by the criminal courts of Paris in the “Erika”
case:
. First instance court on 16 January 2008
. Court of appeal on 30 March 2010
. Cour de cassation on 25 September 2012 (III),

- a number of articles published by Professors of Law and Lawyers in
Law Reviews (IV).

I propose to analyse these sources in chronological order as it is the
best way to introduce the discussion.
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I. The preparatory works of the 1969 and 1992 Conventions on
Marine Pollution Damage

The original text of the CLC in 1969 excluded the liability of the owner
outside the scope of the CLC.

Article III.4 provided:

“No claim for compensation for pollution damage shall be made against
the owner otherwise than in accordance with this Convention”.

And it excluded the liability for pollution of owner’s servants or agents.

The CLC offered at that time no protection to any other parties.

After the major pollutions caused by the sinking of the “Amoco Cadiz”
(1978) and the “Tanio” (1980) the oil industry, the shipping and
insurance interests considered that the extension of the channelling of
liability beyond owner’s servants or agents was necessary.

At the invitation of the Government of the United States an informal
working group met in Washington within the framework of the Inter-
Governmental Maritime Consultative Organization (IMCO), now IMO, in
June 1981 to consider a possible revision of the CLC and of the 1971
Fund Convention.

It is interesting to note that, in addition to Governments’ representatives,
the following non-governmental organizations were represented by
observers:

. International Chamber of Shipping (ICS)

. Comité Maritime International

. International Tanker Owners Pollution Federation Ltd (TOVALOP)

. International Group of P and I Associations

. Oil Companies International Marine Forum (OCIMF)

. Oil Companies Institutes for Marine Pollution Compensation Ltd
(CRISTAL).

IACS did not attend.
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Among different topics it appeared particularly important that
channelling be introduced in the CLC “as regards bareboat charterers”
but also “other persons” such as salvors and those taking preventive
measures.

The report of the chairman of the meeting said:

“such a system of channelling of liability had the advantage of
eliminating the need for persons other than the shipowner to take out
insurance for oil pollution damage.

[But] some delegations, although recognizing the merits of a system of
channelling of liability, were opposed to the introduction of channelling
in the Civil Liability Convention to a larger extent than presently
provided in Article III, paragraphs 4 and 5, or expressed hesitations as
to the desirability of introducing further channelling.

It was pointed out that a system of channelling of liability deprived
victims of the right to make claims against persons other than the
shipowner in case the amount of compensation available under the
Convention was insufficient to compensate all victims in full.”

The second meeting of the group took place in January 1982. The
number of non-governmental organizations that attended it increased
but IACS did not participate.

The report of this meeting confirmed the desire of a number of
participants for introducing more far reaching channelling of liability in
the Convention in particular as regards bareboat charterers, salvors and
those taking preventive measures.

They suggested, in case it were decided to introduce in the CLC
channelling of liability to other persons than just the owners and their
servants or agents, to use the text of article 3.5 of the draft Convention
on Liability and Compensation for Damage in Connection with the
Carriage of Hazardous and Noxious and Substances by Sea i.e. the
HNS Convention which has not yet come into force today.

This text was that I have quoted above save for paragraph (c) which
stated: “The charterer, manager or operator”.
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The report of the following meeting of the informal working group, held
in March 1982, shows that there was no consensus among the
participants on the revision of Article III.4 of the CLC and the
introduction of paragraph (b) to (f) of the above text.

Francesco Berlingieri, former President of the CMI, explained in a
recent article published in the French Law Review, Droit Maritime
Français, in December 2012, that the above amendments to Article III.4
was nevertheless mentioned in the Note of the secretary of IMCO on
the third meeting of the working group in June 1982.

Only the letter (c) was thereafter amended at the request of the CMI
and “The charterer” replaced by “any charterer howsoever described,
including a bareboat charterer”.

This text, as amended, was thereafter included in the draft revised text
of the CLC submitted to the diplomatic conference in May 1984 and
adopted.

Although the 1984 Protocol has never come into force and been
replaced by the 1992 Protocol, the text of article III.4 of the latter
Protocol is the same.

And Francesco Berlingieri says in his article:

“Hence this text has never been seriously debated and apparently such
a debate has not taken place either during the preparation of the first
draft ot the HNS Convention.”

I have reviewed the preparatory works of the 1992 Protocol and confirm
that it is correct.

The question whether it was desirable to extend the scope of the
provisions on “channelling of liability” (although it already existed in the
original convention) was discussed in general terms.
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Most delegations considered that the concept of channelling was valid
to the extent that the amounts of liability were comparatively high but
apart from the inclusion of bareboat charterer, salvors and of the
persons which had taken preventive measures, there was no discussion
on who were exactly the servants and agents of the owner nor on the
meaning of:

“any other person who, without being a member of the crew, performs
services for the ship.”

*     *

The reason why I have thought important to recall the history of this text
is because it shows that the proposed extension of the protection
offered by the 1969 CLC to other persons than the owner, its servants
and agents, did not concern Classification Societies.

The reason for that is easy to understand. At the time of those
discussions, between 1981 and 1984, proceedings against
Classification Societies before the courts worldwide were seldom.

In fact they were starting.

The famous decision in the French case “Cap de la Hague” was
rendered in 1980.

Proceedings were brought against Bureau Veritas in the “Tanio” in
1980.

I have personally commenced handling cases for Classification
Societies in offshore and industrial matters since 1986.

The tendency was the same everywhere.

But the preparatory works of the 1992 Protocol show that the question
whether Classification Societies should be given protection by an
extension of the channelling of liability was not being discussed either!

Clearly, therefore, the amended text of article III.4 of the CLC, as
drafted and adopted in 1992, was not intended to protect Classification
Societies.
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II. The decision of the US Court of 2 January 2008 in the
“Prestige” case

Preliminary remark

This decision is the first application of Article III.4 of the 1992 CLC.

At that time, proceedings had been brought against two Classification
Societies, following major pollution disasters:

. Rina in France in the “Erika” (which sunk in 1999)

. ABS in the USA in the “Prestige” (which sunk in 2002).

The question submitted to the French and the US Courts was whether,
whereas Article III.4 of the CLC had not been drafted to protect
Classification Societies, Rina and ABS could pretend to be protected by
the channelling of liability to the owner.

The relevant paragraphs of Article III.4 were paragraphs (a) and (b) and
the most important question was that of the meaning of the term
“services for the ship” in paragraph (b).

*     *

After the sinking of the “Prestige”, proceedings were brought before the
Southern District Court in New York by the Spanish State against the
ship’s Classification Society, ABS, in order to recover damages in
respect of the pollution damage claims and response costs.

The Spanish State alleged a faulty conduct on the part of ABS in
connection with classification, certification and inspection services
performed for the “Prestige”.

Relying on the CLC – although not ratified by the USA – ABS disputed
the jurisdiction as such claims could only be litigated before the courts
of a State signatory to the CLC and focused on the liability channelling
provision of article III.4 of the CLC.
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In its decision, rendered on 2 January 2008, the court held that:

1. it had no jurisdiction over the claim on the basis of article IX of the
CLC,

2. in any event, article III.4 of the CLC was “applicable to Spain’s claims
against ABS in this action”.

The court held that the “language of CLC Articles I and III is plain and
unambiguous” and that “the undisputed factual record (….) clearly
indicates that ABS is a person who, without being a member of the
crew, performed services for the Prestige within the meaning of CLC
Article III (4).”

III. The decisions rendered by the criminal chambers of the Paris
court in first instance and in appeal and by the Cour de
Cassation in the “Erika”

After the sinking of the “Erika”, Rina was prosecuted before the criminal
court of Paris, together with the French oil company Total, Mr Pollara,
President of Panship Management, the technical managers of the ship,
and Mr Savarese, the shareholder of two Panamanian companies which
owned the “Erika”.

Apart from the criminal charges against them, the civil parties requested
the court to jointly and severally condemn them to pay the pollution
damage claims.

Among a number of other defences, namely that the criminal court had
no jurisdiction to hear the claims of the civil parties, Rina contended that
it was protected by Article III.4 of the CLC.

Like ABS in New York, Rina invoked article III.4 (b) and said that it was
a person in the sense of this article, and that it performed services for
the “Erika”.
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The decision rendered on 16 January 2008 in first instance by the
criminal court of Paris was contrary to that of the US court in the
“Prestige” (i).

It was approved in appeal on 30 March 2010 but for different reasons

(ii).
The Cour de Cassation dismissed the decision of the Court of appeal on
this issue but held that Rina could not limit its liability because it acted
recklessly (iii).

(i) In first instance the court held first that the above article has identified
the persons against whom no claim for compensation could be made, in
particular: the servants and agents of the owner, the charterers, -
whatever the type of charter-party – and the salvor.

It held further that this article “explains why, because the convention
mentions in a generic way, the pilots or any other person, who without
being member of the crew, perform services for the vessel, the
exclusion, provided for in b) of Article III.4, only concerns the persons
who, without being member of the crew, actually participate to the
maritime operations in the framework of their services to the ship. This
was not the situation of Rina towards the “Erika”.”

Hence Rina could not benefit of the protection offered by the CLC
because it was not associated to the maritime operations and/or
conduct of the ship.

(ii) The court of appeal adopted the position that a well-known
Professor of Maritime law, Professor Bonassies, had expressed in an
article published in the Droit Maritime Français in September 2008, i.e.
after the judgment of the first instance court.

In his comments of the judgment rendered in first instance, Professor
Bonassies wrote that, like the yard which had built a defective ship or
the repair yard which had been negligent during repairs, the
Classification Society, which is not mentioned in article III.4 of the CLC,
is excluded from the channelling.
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The legal basis of an action against a Classification Society therefore is
not the CLC but the law of tort.

The Court held:

“Rina (…) is, of course, paid by the owner but (…) it acts by delegation
of the States signatory of the various shipping conventions and, in so
doing, it participates to a public policy activity”.

“Moreover, Rina is subject to the EU Directive 94/57/CE of 22
November 1994 and, in this regard, it is prohibited to be under the
control, whatever the nature of that control, of owners or builders of
ships or of other persons performing commercial activities in the field of
building, manufacturing equipments or of repairs or operations of ships.

This independence, which must be the characteristic of these
Classification Societies, whether for the issue of statutory certificates or
of class certificates, of which Rina’s Counsels have observed that they
could not be distinguished (…), is not compatible with the concept of
private services.

This is why, following the advice given by Professor Bonassies in an
article published in the “Revue de Droit Commercial, Maritime, Aérien et
des Transports”, we hold that the Classification Society Rina does not
benefit of the channelling of liability of the CLC Convention”.

In order to justify its decision that Rina could not pretend to be protected
by the CLC, the court returned against Rina the argument it had used to
plead immunity of jurisdiction.

Rina had indeed pleaded that its class activities were part of its
statutory activities by delegation of the Maltese Authorities. As such it
should, it said, benefit of the immunity of its principals.

The court of appeal deducted from this that, since it had acted by
delegation and for the account of the Maltese Authorities, it was
independent from the owner and could not pretend to perform services
for it.

Indeed its principals, the Maltese Authority, were providing no such
services to ships.
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(iii) The decision of the court of appeal was submitted to the Cour de
Cassation which rendered its decision on 25 September 2012.

Preliminary remark

The Avocat Général with the Cour de Cassation (who is in fact a Public
Prosecutor) gave, as it is customary, an advice to the court.

He advised that a distinction had to be made between the statutory
services provided for by Rina and its class activities, namely because its
negligence occurred during an annual survey for the renewal of class:

“because Rina’s fault in this case had been made in the performance of
its classification services and not of its statutory services delegated by
the Maltese Authorities, Rina must be regarded “as having performed
services for the vessel”.”

“Such a society ought rather to be identified as agent of the registered
owner [(a) point 4 of Article III of the convention] or, as agent of the
owner [(c) of the same point 4]. This analysis seems to be in conformity
with the position of the Classification Societies in the chain of transport:
it is pursuant to an order of the owner that it performs its mission. It
results from this, that in any case, there is no reason to exclude Rina,
as Classification Society, from the benefit of the channelling.”

Having said that, the Avocat Général, advised that, even if the decision
of the court of appeal has not included Rina in the category of persons
who should benefit of the channelling, the arguments advanced against
this decision have no effect because Rina acted recklessly.

*     *

The Cour de Cassation adopted, without saying it, the reasons given by
the Avocat Général to reproach to the Court of appeal not to have
included Rina among the parties which were beneficiary of the
protection of the CLC.
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In one short paragraph, the Cour de Cassation held that the Court of
appeal had wrongfully decided that “a Classification Society which had
issued class certificates in execution of a contract with the owner could
not benefit of the channelling” of liability provisions of the CLC.

But it rejected the appeal (and therefore confirmed the decision of the
Court of appeal) because Rina had committed a “faute de témérité” in
the sense of the CLC preventing it from its protection.

It follows therefore that if Rina had not acted recklessly, it could, for the
Cour de Cassation, had been protected by Article III.4 (b) of the CLC.

Therefore the Cour de Cassation agrees with the analysis made by the
judgment of the US court in the “Prestige”.

For both courts (although not of the same level), Classification Societies
are included in paragraph (b) of Article III.4.

IV. Academic writers

Preliminary remark

The peculiarity of the articles commenting the various decisions
rendered in the “Erika” in French Law Reviews and in particular the
interpretation given by our courts of Article III.4 of the CLC is that, save
for that from Philippe Boisson, the legal adviser of Bureau Veritas, of
November 2010 (after the decision of the court of appeal), their source
is the same: an opinion drafted by Francesco Berlingieri in the
“Prestige” at the request of the Spanish government.

This information was disclosed by Professor Bonassies in his article
commenting the judgments rendered in first instance in the “Erika” in
September 2008. He indeed said that Francesco Berlingieri had given
him a copy of his opinion with which he was, obviously, in agreement.

The arguments developed in their respective articles by Professors
Bonassies, Delebecque and by Francesco Berlingieri himself, in his
above mentioned article of December 2012, are therefore very close.
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It must be reported, in addition, that the two above distinguished French
Professors are not as independent as one could expect academic
writers to be, as they were advising certain parties in the “Erika”.

Their critics must nevertheless be analysed (i) before I give the reasons
supporting the decision of the Cour de Cassation (ii).

*     *

(i) The critics made against the decision of the Cour de Cassation.

I will first concentrate on the arguments raised by Professor
Delebecque, in his most recent article in the Droit Maritime Français, as
they are the same as those of Professor Bonassies in his article of
September 2008 which was quoted by the Court of appeal in its
decision of 30 March 2010, and then respond to the arguments of
Francesco Berlingieri.

Professor Delebecque criticized the decision of the Cour de Cassation
for having decided that a Classification Society could benefit of the
channelling of liability to the owner. He said:

“In so doing, the Cour de Cassation implies that a Classification Society
is a person performing services for the ship, but forgets to mention that
the “person” who performs services for the ships, is not a member of the
crew.”

This omission is important for Professor Delebecque because the
wording “without being a member of the crew” would mean that, for the
CLC, the person who performs services for the ship is not a member of
the crew but nevertheless a person working on board the ship.

Clearly, the text does not allow anyone to give such an interpretation.

And it is not possible to know what the authors of the text have meant
because, as I have recalled it above, no one knows the origin of the text
of the amended article III.4 of the CLC which has never been discussed!
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Moreover, contrary to what Professor Delebecque has written in his
article, the Cour de Cassation does not make reference to the text of
paragraph (b) of Article III.4.

The court has said in a much more general way:

“the decision [of the Court of appeal] has wrongly stated that a
Classification Society which has issued a certificate of class, in
execution of a contract with the owner, cannot benefit of the
channelling…”

Professor Delebecque then said that the decision of the Cour de
Cassation is not convincing because a Classification Society “does not
participate to the maritime operations of the ship nor to its commercial
operations”.

For this reason it does not benefit of the limitation of the 1976
Convention on Limitation of Liability for Maritime Claims (LLMC).

He said finally that it would mean, if we were to follow the reasoning of
the Cour de Cassation, that any person which had concluded a contract
with the owner, for instance the ship builder or repairer or even the
chartering broker, would be protected by the CLC. It is not possible to
go that far. The protection offered by the CLC must be limited.

*     *

In his article published in the Droit Maritime Français, in
December 2012, Francesco Berlingieri criticized the decision of the
Cour de Cassation because, he said, the liability of Rina was not
engaged for its classification activity but for its statutory activity
delegated by the Maltese Authorities and that, as such, it was (and,
even, must be) independent from the owner, even if the latter paid its
invoice.

Francesco Berlingieri had, unfortunately, not been given the advice of
the Avocat Général, I mentioned above, that the Cour de Cassation has
followed.
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The Avocat Général had written in his advice that, because Rina had
pleaded that it benefited, by delegation, of the immunity of jurisdiction of
the Maltese Authority, the Court of appeal deducted from Rina’s
procedural position that it could not be regarded as performing services
for the ship but only as delegatee of the Maltese Authorities.

But he then said that that deduction was wrong. Indeed it was clear
from the Court of appeal’s findings that the liability of Rina was clearly
engaged, not as certified Authority by delegation of the Maltese
Authorities, but for its negligence as Classification Society i.e. for its
private activity resulting from a specific contract with the owner.

This is the reason why, in its decision, the Cour de Cassation
emphasized the fact, following the view of the Avocat Général, that the
Classification Society had issued a certificate of class.

For Francesco Berlingieri, however, even in the framework of its
classification activities, Rina had not performed services for the ship.

He first said that, and I agree with him, the interpretation of Article III.4
cannot be made by reference to article 32 of the Vienna Convention of
23 May 1969 which states that supplementary means of interpretation
may come from the preparatory work of the Treaty and the
circumstances of its conclusion.

We have seen already that the preparatory works of the CLC do not
assist.

Article 31 does not help very much either except its subparagraph 1: “A
treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the
light of its object and purpose”.

What is, therefore, the ordinary meaning of the term “any other person
who (…) performs services for the ship”?

Referring to article 4.2.(a) of the Hague Rules, Francesco Berlingieri
contends that the services must be limited to services in the
“administration” of the ship, (the English text says: in the management
of the ship), performed on board the ship.
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He adds that a broad interpretation of the text would include the ship
builders and repair yards which is not possible. If such a broad
interpretation was made, paragraphs (a) to (f) of article III.4 would not
have been necessary as it would confer total immunity to all the co-
contractors of the owners.

Colin de la Rue seems to share this view in his book “Shipping and the
Environment” (second edition) in which he writes on page 111:

“The narrower interpretation adopted in the Erika may be preferred on
the grounds that this gives greater effect to the phrase “without being a
member of the crew”. This, together with the reference to the pilot, may
be regarded as defining a limited category of persons entitled to the
benefit of the exemption. Others within the same category might include
superintendents sailing with the vessel, loading masters and others
performing duties on board, together (arguably) with the crews of
harbour tugs assisting the vessel.”

*     *

The question whether the above arguments are in accordance with
article 31 of the Vienna Convention is opened for discussion; but it
seems to me that the above critics of the decision of the Cour de
Cassation have disregarded:

. the very nature of the work of Classification Societies, and

. the fact that whilst Classification Societies do not participate to the
maritime operation of the ship, they provide services to the ship.

(ii) The reasons supporting the decision of the Cour de Cassation.

It suffices to look at the General Conditions of some Classification
Societies to realise that they define their works as “Classification
Services”.
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For instance:

. Article 1.4 of Bureau Veritas General Conditions of the Marine Division
provides:

“The interventions mentioned in 1.1., 1.2. and 1.3. are referred to as
“Services”. The party and/or its representative requesting the
services is hereinafter referred to as the “Client”.”

. Article 1.2 of General Regulations of Lloyd’s Register states :

“Classification Services are delivered to clients…”

In its introduction to the Panel on Classification Societies at the
centenary conference of the CMI in Antwerp in 1997, Franck Wiswall
said:

“Suffice it to say that what is presented in the Yearbook is the fruit of
five years of labor on the part of persons from various sectors of the
industry who have been intent upon resolving a number of difficult and
contentious issues. I am happy to say that complete agreement has
been reached within the Joint Working Group on one important
document, the Principles of Conduct for Classification Societies. It is the
first document of its kind, and in addition to establishing a standard for
measurement of the performance; it has a bearing upon one of the core
issues in the other document – the liability and limitation of liability of
Classification Societies.”

And the principles of conduct provided:

“3. Each Classification Society which adopts these Principles of
Conduct shall ensure that the agreed services pursuant to its Rules for
classification or its agreement for statutory certification are performed to
its Rules for classification or its agreement for statutory certification are
performed impartially and in good faith.

4. Each Classification Society which adopts these Principles of Conduct
undertakes via its contracts with clients to perform all agreed
services related to ship classification and statutory certification
using reasonable skill, care and judgment.”



- 18 -

Interestingly the Regulation (EC) No 391/2009 of the European
Parliament and of the Council of 23 April 2009 on common rules and
standards for ship inspection and survey organisations states:

. in the preamble “Ship inspection and survey organisations should be
able to offer their services throughout the Community (…)”

. at article 1:

“This Regulation establishes measures to be followed by
organisations entrusted with the inspection, survey and certification of
ships for compliance with the international conventions on safety at
sea and prevention of marine pollution, while furthering the objective
of freedom to provide services.”

Such services of Classification Societies are obviously delivered
to ships in execution, held the Cour de Cassation, of a contract
with the owner which is, under French law, a “contrat de prestation
de services” i.e. a contract of performance of services.

Why should therefore article III.4 (b) of the CLC not be applicable to
them?

Classification Societies, in the framework of their class activities, do not
fall in the same category as shipbuilders or repairer.

They give to the ship a very special and unique service when the ship
complies with the requirements of its rules: a certificate without which
the ship cannot be insured nor sail.

And they are paid for such a service by the owner of the ship.

Although of course, one may regret the absence of motivation of the
decision of the Cour de Cassation, it should, therefore, in my view be
approved for these reasons.
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Conclusion

The preparatory work of the 1992 CLC shows that the reason given by
those who were opposed to the extension of the channelling of liability
beyond the servants and agents of the owner, was that it would deprive
the victims of the right to make claims against persons other than the
owner in case the amount of compensation available under the CLC is
insufficient to compensate them in full.

Victims should therefore have the possibility to sue, for instance, the
shipbuilder or repairer or the Classification Society.

The first question is to know if this objection still is valid today whereas
a third tier of compensation has been adopted by the 2003 Protocol
establishing an International Oil Pollution Compensation Supplementary
Fund.

The second question is to know if it is just to put Classification Societies
at risk to be directly sued by the victims, at the same time as the owner
– this is what happened in the “Tanio” and the “Erika” – whereas we all
know since the decision of the House of Lords in the Muncaster Castle
in 1961 that the maintenance of the ship is a non-delegable obligation of
the owner.

Classification Societies are not and cannot be held liable for the lack of
maintenance of his ship by the owner.

The next and third question is that of the liability regime of Classification
Societies which is not the same in civil law and common law countries.

This is a major issue.

In civil law countries, Classification Societies are liable for their faults –
characterized in France by their failure to respect their Rules – whereas
in common law countries it is necessary to prove first that Classification
Societies owe a duty of care to third parties.

In the “Nicholas H” it was held that it would not be fair, just and
equitable to impose a duty of care to avoid causing the cargo owners
economic loss.
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It follows therefore that my paper today is only relevant for proceedings
in respect of major pollutions brought before the courts of civil law
countries.

I would however like to draw the attention on paragraph 17 of the
preamble of the EU Directive 2009/15/EC of 23 April 2009 which says:

“Divergence in terms of financial liability regimes among the recognised
organisations working on behalf of the Member States would impede
the proper implementation of this Directive.

In order to contribute to solving this problem it is appropriate to bring
about a degree of harmonisation at Community level of the liability
arising out of any marine casualty caused by a recognised organisation,
as decided by a court of law (…)”.

I do not propose today to explain how to achieve this.

______________________________



LSLC Maritime Business Forum

Classification Societies – Some practical pointers

Good evening ladies and gentlemen, thank you for asking me to speak at this
interesting and topical session. I am clearly the least qualified of your
speakers this evening, working chiefly these days as a journalist, but I do still
have my Master’s Certificate and I have tried hard to remain technically au fait
with what is happening afloat and ashore in the industry in which I have spent
my entire career.

During this career, which has lasted, so far just over 56 years, I have also
seen some quite extraordinary changes. Relevant to what we are thinking of
this evening has been the widening role of the classification societies, in
becoming the repository of a great deal of technical knowledge, both from
shipowners, who decided as far back as the 1970s, to largely get rid of their
own in-house technical expertise, and the regulators, with so many national
maritime administrations increasingly relying on the societies to provide them
with the expertise they either never had, or which they were, for cost reasons,
running down.

Thus, the modern large classification society has moved from a body which in
its traditional role, provided assurance for those insuring ships as to their
strength, mechanical adequacy and seaworthiness, to one which operates as
a Responsible Organisation on behalf of flag states, conducts a high
proportion of all maritime research, and has constantly widened its remit into a
whole range of new areas. It is class that provides a very great deal of the
technical firepower to regulators at the IMO, it is class which provides the
validation of technical standards, effectively filling a vacuum left by the
incapability of others to provide this expertise.

To give you a personal example of the expanding remit of class, it was some
30 years ago, when I was editing Fairplay, I was called around to Lloyd’s
Register to be carpeted by the then Chairman, with the chief ship surveyor
looming in the background, because I had suggested in an article that the time
was ripe for class to become more interested in the human element. This said
the Chairman, was a ridiculous notion as classification was about
“measurement”. It was about strength of materials, the thickness of steel, it
was about stress and structure, and if you could not measure something, then
class could not possibly become involved. Such matters as I was suggesting
were far too subjective.



But I suppose, within five years of that interview, all the major societies were
broadening their remit into everything from training to human behaviour. It is a
process which is continuing today, with class becoming a major influence, just
as an example, in the implementation of the Maritime Labour Convention.
What that old LR chairman would have said about this, I cannot imagine, but it
is the way things are today.

I think it undeniable that the changing terms of reference of the societies has
made them less easy to understand, and has also tended to  push them into
the firing line when things, as they occasionally do, go badly wrong. Perhaps it
is partly their fault that in parallel with their expanding remit, they did not
spend more time and effort in explaining what it was they were actually
responsible for. But what a society does is not easily translatable into
something the man or woman in the street can understand. I used to appear
regularly on the BBC World Services’ Merchant Navy programme and still
remember my embarrassment when the presenter Malcolm Billings asked me
to explain to the listeners what class actually did. Thank goodness it wasn’t
live, I knew perfectly well what the answer was, but could I put it into a clear,
concise explanation?

When accidents happen, this failure to understand the responsibilities of class
are self-evident in much of the post accident debate in the media, where the
inevitable calls are made for the responsible people to be hunted down and
punished, in an age which has become increasingly intolerant of any sort of
accident. One only has to look at some of the ill-informed comments
emerging from Brussels, or indeed from national governments or coastal
states in the aftermath of an accident to realise that these people are
frequently hitting out with very little knowledge of the appropriate target for
their wrath.

Let us look briefly at some of these misapprehensions.

Firstly, there is the assumption that the ship involved in an accident is under
the constant scrutiny of its classification society, almost as if it had a class
surveyor permanently aboard it. There is, for instance, no appreciation that a
survey is a periodic assessment of the vessel’s structure and machinery, and
like the MOT certificate for one’s car,( which is not a bad analogy) is an
evaluation of that ship at a moment in time, that is, when the survey had just
been completed.

There is no appreciation that class, unlike port state control, does not normally
board a ship uninvited to inspect it, (although this might take place when class



is acting for flag), but confines its classification attentions to the times when
periodic surveys are due, or when the owner wishes a surveyor to attend.

It is sometimes quite extraordinary that after an accident there is very little
acknowledgement that the owner of the ship is the primary interest
responsible for that vessel on a day to day basis. Perhaps it is because
owners are often hard to track down, and devolve their responsibilities to
managers, but it invariably seems to be the classification society that will
receive the wrath of the media, and politicians, rather than the owner, who
should have known that the ship was deficient in some way and whose
responsibility this really was. Even the flag state often seems able to deflect
any unwanted attention to the classification society.

There is also no appreciation of the size and complexity of modern ships and
the fact that class surveyors when inspecting ships cannot possibly examine
every square inch of a ship and its equipment. They adopt a sampling
procedure, reinforced by their knowledge and experience, and the research
which tells them that certain parts of a ship are more vulnerable to wear, or
corrosion, or wastage, than are others.

The role of experience and judgement of the surveyor are also not properly
understood. The surveyor may look at one piece of ship structure and
consider that this must be cropped out and replaced with new steel. His
judgement may also lead him not to demand such replacement unnecessarily,
as he assesses that the structure, in his estimation, will have sufficient
strength and durability to last until the next survey, when it will be inspected
again.

He or she may look at a temporary repair and judge that it will adequately get
the ship to the next drydocking or scheduled voyage repair period. Sometimes
this will be as a result of measurement, other times it will be his subjective
judgement alone. The surveyor is a human being and like all human beings,
this judgement may, because of a variety of reasons, many of which will not
be the fault of the surveyor, prove deficient, or be overtaken by subsequent
events.

The present system, where a classification society is permitted to limit its
liability for the faults of its employees is, I believe, both pragmatic and
reasonable, and the replacement of this system I also believe, would be a
disaster, not just for the societies, but for shipping itself.

There would inevitably be a whole slew of “unintended consequences”, were
societies to have their liabilities extended, not least of these being the



absolute impossibility of insuring themselves against the extraordinary costs of
their liabilities no longer being limited.

When this has been threatened in the past, senior officers of classification
societies have suggested that such a regime would effectively mean the
death of the societies, as they could envisage a single accident, for which they
were judged to bear some responsibility, financially wiping the responsible
society out. Was this a bit over-dramatic? I don’t think so, in an age where we
have seen the very deepest pockets being effectively emptied by the legal
consequences of an untoward event.

Could a society, should it wish to remain in the business of classification, or to
continue to act as a RO on behalf of flag states, defend itself against this
nuclear weapon of liability? I think that this is a very moot point.

Just consider what it would have to do, in practical terms, in order to insulate
itself from these sorts of terrifying liabilities. The most mundane survey would
have to be extended, with far more time and many more surveyors engaged to
ensure that every eventuality was covered and every box ticked.

Any sort of flexibility, in the date of surveys, or permitting a ship to remain in
service even for a few days over the survey date, would become a thing of
the past.

There would be no subjective judgement permitted by surveyors when
inspecting structure or machinery – no erring on the generous side, but taking
the strictest interpretation of any need for steel replacement or the like. No
surveyor would dare to take a decision that might expose his society to the
most frightful liabilities.

The single surveyor coming on board while the ship was still operational would
be replaced by whole teams of inspectors who would invariably require the
ship to be taken out of service for them to get to work, while Special Surveys,
even of medium-sized ships, would involve enormous teams of surveyors over
many months, with the ship out of action.  The old idea of “sampling” and
focussing upon the most vulnerable parts, would be completely redundant –
every inch of the ship would have to be inspected.

The costs of survey, whether by a society acting on its own behalf, or acting
as an RO for a flag state, would soar, I would suggest, by many multiples, with
the society attempting to cover every loophole against a subsequent claim.
The bureaucracy, as one could imagine, would be horrendous. The defensive
paperwork awesome!



These costs, I would estimate, would be passed on from the societies to the
owners of the ship, to the flag states and eventually to the users of the ships,
so society in general would pay a very heavy price for this change in a regime
which, for the most part, 99% of the time or even more, works very well
indeed. Some people here might think that all of this is justifiable, if it prevents
mistakes being made.

But, as a simple seaman, I have just one question to ask – would such a
radical change be really necessary, or worth it?
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commodity, mining and mineral exploitation contracts.

Dominic is particularly experienced in assisting in devising and co-ordinating an
effective strategy over multiple jurisdictions.

Dominic Happé is recommended as a leading barrister for commodities in the Legal
Experts and the Legal 500, where he is described as ‘very good on the details’ and
‘good when you’ve got a tough case’.



PANELLISTS

Languages: Spoken: French. Read: Italian, German, Spanish, Greek (modern and
ancient).

Practice Areas:
Shipping and International Trade
Dry shipping
Wet shipping
Ship Building/Sale & Purchase
Carriage of Goods by Sea
Commodities, all commodities soft and hard
Banking
Insurance/Reinsurance

Selection of Recent Cases of Note:
Christian D [2011] ILPr 38: anti-suit injunctions; whether or not a declaratory
arbitration award is enforceable.

Easybiz Investments v Sinograin & Anor The Biz [2011] 1 Lloyd’s Rep 688: cargo
claim, breach of arbitration agreement.

Novasen v Alimenta [2011] 1 Lloyd’s Rep. 390 Commodities; FOSFA Appeal.

The “Kallang” No. 2 [2009] 1 Lloyd’s Rep. 124; The “Duden” [2009] 1 Lloyd’s Rep.
145 Anti-suit injunction; scope of arbitration agreement and anti-suit relief in the
context of arrest proceedings.

Samsun Logix v Oceantrade [2008] 1 Lloyd’s Rep. 450 Shipping; nature of lien
over sub-hire; interrelation of lien and arbitration award.

Recent or current arbitrations have included the following:

 Disputes over the entitlement to freight of a disponent owner from whom the
vessel has been withdrawn;

 Entitlement of a disponent owner who has suspended the service of the vessel to
sub-hire/sub-freight under a lien;

 Force majeure in the export of steel from Canada;
 Cargo damage in Nigeria;
 Major crane damage, allegations of stevedore negligence and latent defect;
 Breach of arbitration agreement by commencement of proceedings in the United

States;
 Entitlement to brokers’ commission in major long-term COA;
 Entitlement to brokers’ commission in fleet



PANELLISTS

Michael Grey

Michael Grey is a columnist and correspondent and has been associated with the
maritime industry for the whole of his working life, joining his first ship in what is now
the car park for London City Airport  in 1956. At sea for twelve years with the Port
Line of London and the holder of a British Foreign Going Master’s certificate, he
came ashore to work in the safety and technical department of the UK Chamber of
Shipping, before moving into maritime journalism.

He has been Technical Editor of Shipbuilding and Shipping Record, Editor of both
Fairplay International Shipping Weekly and Lloyd’s List, where he continues to write
a weekly column. He is the London Correspondent of BIMCO and contributes to a
large number of maritime publications in the UK and around the world. He is the
author of a number of maritime books and broadcasts on shipping matters. He is a
Fellow of the Nautical Institute, an Honorary Fellow of the Institute of Marine
Engineering, Science and Technology and a Companion of the Royal Institution of
Naval Architects. He lectures at the World Maritime University and the Greenwich
Maritime Institute. He was made MBE in the Millennium Honours for services to
maritime safety and was awarded the Merchant Navy Medal in 2008
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