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Introduction

This seminar considers a number of topical issues relating to guarantees and letters
of credit, ranging from drafting issues, categorization, jurisdiction, authority and the
availability of injunctions to restrain payment.

Issues for discussion

The distinction between guarantees and indemnities as illustrated by recent case law

A banker's perspective on drafting issues, traps for the unwary under ICC's Uniform Rules for
Demand Guarantees ( URDG 758 ) and guarantees forming part of a framework

Jurisdiction and authority issues, including the circumstances in which parties to a guarantee may
be bound by jurisdiction provisions contained in the underlying contract and issues concerning
authority to enter into guarantees

Injunctions preventing payment under guarantees and letters of credit

Part A

Payment and Refund Guarantees in Shipbuilding
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Payment and Refund Guarantees in Shipbuilding
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Payment and Refund
Guarantees in Shipbuilding

John Passmore

Quadrant Chambers



1. A new client

• Parties in different jurisdictions!



2. Basic distinction

• “See to it” guarantee v demand guarantee

• Why it matters:

o Statute of Frauds 1677

o Void for incapacity

o Co-extensiveness

o Variation of underlying contract



3. Shipbuilding basics

• Price payable by instalments

• Guarantee for payment of instalments

• Cancellation provisions

• Refund guarantee

• Title



4. Why it matters: an example

• Meritz Fire & Marine v Jan de Nul

o Assignments: HWS (yard) → Buyoung → Asia Heavy

o Statement from Buyer certifying “that the Buyer’s
demand for refund is made in conformity with [the
contract] and that the Builder has failed to make the
refund”

o In the demand guarantee, “the Builder” meant HWS
and no one else



5. It depends on the business

• Construction guarantees

o Trafalgar House v General Surety and Guarantee Co

o Trend towards performance bonds

• Performance bonds in international trade



6. The Paget presumption

• “Almost always a demand guarantee” if:

1. parties to underlying contract are in different
jurisdictions

2. issued by a bank

3. “on demand” (even if not “first” or “written”)
and

4. no exclusion of see-to-it guarantor’s defences



7. Wuhan v Emporiki Bank
• “(1) … we, Emporiki Bank … hereby irrevocably, absolutely and

unconditionally guarantee, as the primary obligor and not merely as the
surety, the due and punctual payment by the Buyer of the 2nd installment”

• “(2) … 2nd installment … payable by the Buyer within 5 New York banking
days after completion cutting of the first 300 MT of steel plate … and written
notice thereof along with certificate of cutting of steel plate countersigned
for approval by the Buyers representative”

• “(4) In the event that the Buyer fails to punctually pay the 2nd installment …
and any such default continues for a period of 20 days, then, upon receipt
by us of your first written demand stating that the Buyer has been in default
of the payment obligation for 20 days, we shall immediately pay to you …
the unpaid 2nd installment”



8. Wuhan decisions

• Christopher Clarke J

• The wording

• Longmore, Rimer and Tomlinson LJJ

• The presumption



9. Difficulties

• The Paget factors (1) different jurisdictions (2)
issued by bank (3) “on demand” (4) no exclusion

• Why these factors?

• How can the presumption be rebutted?

• Alternative approaches



10. Where are we now?

• Use the ICC Uniform Rules

• If the Uniform Rules are not incorporated, expect the
argument to focus on the Paget presumption

• What will happen to Wuhan?



Quadrant Chambers
10 Fleet Street
London  EC4Y 1AU
020 7583 4444
www.quadrantchambers.com
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Demand Guarantees – A Banker’s
Perspective

Presentation by Roger Jones
Former Chair of ICC UK Committee
on Banking Technique and Practice
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Essential Features of a Demand
Guarantee

• It is payable on demand provided its terms are
complied with . Sounds obvious but…………….

• It is a default type instrument, not a payment
instrument

• Demand usually means a problem has arisen
re the commercial contract
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Non-English Law Demand Guarantees

• Like English law guarantees, clarity is essential
• Be cognizant of local law requirements
• Do not assume terms will have same meaning

as in English law
• Does local law specify the amount of the

guarantee in relation to the contract ?
• Can valid demands be made after the expiry

date ?
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Rules covering demand guarantees

• Unlike documentary credits which are invariably
subject to UCP, there are no universally accepted
rules for demand guarantees

• ICC have made an attempt with the  second
version of Uniform Rules for Demand Guarantees
(  URDG 758 )  but still work in progress

• Conversely, the first version of UCP was in 1933
but took 30 years to become generally accepted
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Key Principles of URDG 758 (Uniform
Rules for Demand Guarantees )

• Guarantee should not require guarantor to
decide whether beneficiary and applicant
have fulfilled the  terms of the  underlying
commercial contract

• Fair balance between the parties
• Aims to provide applicant with a measure of

protection against unfair calling
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Some issues to note in URDG 758 ( 1 )

• Definition of “ complying presentation “ refers to
“ international standard demand guarantee
practice “ but what is that ?

• Articles 9 and 11 affect banker/customer
relationship prior to issue/amendment of
guarantee

• Article 15 requires beneficiary’s statement of
breach but does this affect the independence of
the guarantee and can it always be provided ?
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Some issues to note in URDG 758 ( 2 )

• Article 25 – termination provision does not
allow for open –ended guarantees

• Article 31- Indemnity for foreign laws and
usages could lead to open-ended liability

• Articles 34 and 35 – Governing law and
jurisdiction provisions could lead to
contention where the  guarantee and counter
guarantee are issued in different countries
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Example of demand guarantees in a
contractual framework ( 1 )

• TARGET 2 is the euro Real Time Gross
Settlement payment system

• Unlike CHAPS in the UK, legally TARGET 2
consists of 17 component systems , one for
each central bank ,  plus the European Central
Bank ( ECB )

• Except for the ECB which is subject to specific
statutes, each of the national central banks is
subject to its national  law and jurisdiction
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Example of demand guarantees in a
contractual framework ( 2 )

• Ancillary systems ( AS ) may bank at a different
central bank from their participants

• In some cases the central bank of the AS
guarantees a participant will honour its
settlement   obligation relying for its security on a
similar irrevocable unconditional  demand
guarantee in its favour  from the participant’s
central bank

• Documentation behind such a framework is
complex.

9



Conclusion

• Demand guarantees are used in many
different scenarios

• However, a good  demand guarantee has two
key features

• Its drafting is clear and unambiguous
• It takes account of all applicable laws and

regulations.
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Stellar Shipping Co LLC v Hudson Shipping
Lines [2010] EWHC 2985 (Comm)

• COA expressly provided for a parent company guarantee to be given
of the charterer’s performance:

CHARTS: PHINIQIA INTL. SHIPPING, DUBAI FULLY GTEED BY
STELLAR SHIPPING CO. LLC.  THE CP TO BE MUTUALLY
ENDORSED BY PHINIQIA AND STELLAR.

• Held: The parent company endorsement of the COA terms could only
have meaningful effect if it involved the guarantor expressly agreeing
to arbitration in respect of its own obligations.
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Petrologic Capital SA v Banque Cantonale
de Genève [2012] EWHC 453 (Comm)

Background:

• The Claimant claimed inter alia an injunction to restrain the Defendant
Bank from paying out under a letter of credit which the bank had issued
at the request of the Claimant.

• The Claimant argued inter alia that it was entitled to rely on the
exclusive English jurisdiction clause contained in its application for the
letter of credit, which had consisted of a copy of the letter of credit in
draft.
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Petrologic Capital SA v Banque Cantonale
de Genève [2012] EWHC 453 (Comm) cont
Held:

• The general banking terms and conditions were drafted in sufficiently wide
terms to include future letter of credit transactions and evinced an intention
that all future business transactions would be subject to Swiss law and
jurisdiction.

• The English law and exclusive jurisdiction clause in the draft letter of credit –
which had been used as the application for the letter of credit – was not
intended to govern the relationship between the claimant and the bank.

• The Contracts (Rights of Third Parties) Act 1999 did not assist because the
jurisdiction clause contained in the letter of credit was construed as applying
only to disputes between the Bank and the beneficiary of the letter of credit.
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Common ‘law governing’ issues arising in context
of guarantee agreements:

• Golden Ocean Group Ltd v Salgaocar Mining Industries Pvt Ltd and
Another [2011] W.L.R. 2575: In circumstances where the law
governing a guarantee agreement is expressly stated to be English
law, the implied contract of warranty of authority between agent and
the third party was found to be governed by English law by
application of article 3 (express or implied choice) and by articles 4.1
and/or 4.5 (country with which the contract is most closely connected)
of the Rome Convention.
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Common ‘law governing’ issues arising in
context of guarantee agreements:

• The Vine [2011] 1 Lloyd’s Rep. 301: One of the issues in this case
concerned the law governing a performance guarantee which
guaranteed charterers’ performance under a voyage charterparty.
The guarantee did not contain an express choice of law.

• It was held that there was an implied choice of English law or
alternatively, the guarantee was most closely connected with
England on the basis that the it purported to guarantee the
obligations of charterers under a charterparty that contained an
English law and jurisdiction clause.
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Common ‘law governing’ issues arising in
context of guarantee agreements:

• Rimpacific Navigation Inc v Daehan Shipbuilding Co Ltd [2010] 2
Lloyd’s Rep.236; [2011] EWHC 2618: Issues as to the ostensible
authority of an agent that signs a guarantee are governed by the
putative proper law of the guarantee agreement.

• The ‘law governing’ ostensible authority may well impact the
question of whether or not there is in existence a contract and this
will, in turn, have an impact on the question of whether the parties
have agreed to any jurisdiction clause contained within the putative
contract.
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Jurisdiction and related issues arising in
context of guarantees and letters of credit
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Injunctions to Restrain Payment Under Letters 
of Credit and Demand Guarantees 

Vasanti Selvaratnam QC

Vasanti Selvaratnam QC practices in all aspects of international commercial litigation and arbitration, 
regularly handling force majeure disputes, jurisdiction issues and all forms of interim urgent relief, including 
freezing orders and anti-suit injunctions. She specialises in large scale commercial cases both in court and in 
arbitration, including shipping and commodity disputes, related documentary credit issues and civil fraud. She 
is particularly noted for her user friendly “hands on” approach to cases and for her ability quickly to get to grips 
with disputes raising complex factual and technical issues which require a sound grasp of expert evidence and 
mastery of detail.

Clients include the major P&I clubs, shipowners, charterers and salvors as well as large commercial organisations 
involved in commercial court litigation or international commercial arbitration in non shipping matters.

Reported leading cases include: The Starsin (2003, House of Lords, commerical litigation, shipping); Arkin v 
Borchard Lines and ors (2003/04, Court of Appeal, commercial litigation; shipping; competition law); Noga v 
Abacha Defendants (2007, commercial litigation, civil fraud), Front Ace c/w Vicky 1 (2008, Court of Appeal, 
shipping), The Wadi Sudr (2009/10, Court of Appeal, commercial litigation, EU jurisdiction dispute post West 
Tankers); Rimpacific v Daehan Shipbuilding, Madoff Securities International Ltd (in liquidation) v Yacht 
Bull Corporation (2009, Anti suit injunction, jurisdiction dispute); (2010, Conflict of laws, inter-relationship 
between EC Insolvency Regulation and Judgments Regulation) and BNP Paribas SA v (1) Open Joint Stock 
Co Russian Machines (2) Joint Stock Asset Management Co Ingosstrakh-Investments (2012, Court of 
Appeal, anti-suit injunction, jurisdiction).

Vasanti Selvaratnam QC is recommended as a leading silk for shipping & commodities law in Chambers & 
Partners, the Legal 500 and Legal Experts. She is also recommended as a leading silk for international arbitration 
in Chambers & Partners 2013 and Legal 500.

Vasanti Selvaratnam QC’s skills in cross-examinations are highly rated: “She comes across as incredibly calm and 
considered but leaves a trail of destruction in her wake.”(Chambers & Partners 2012)
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The autonomy principle
• Hamzeh Malas v British Imex [1958] 2 QB 127 @ 129, per Jenkins LJ:

• “…The opening of a LC constitutes a bargain between the banker and 
the vendor of the goods, which imposes upon the banker an absolute 
obligation to pay, irrespective of any future dispute there may be 
b t th ti t h th th d t t t tbetween the parties as to whether the goods are up to contract or not. 
An elaborate commercial system has been built up on the footing that 
banker’s confirmed credits are of that character, and, in my judgment, it 
would be wrong for this Court in the present case to interfere with that 
established practice…”

• Article 4(a) UCP 600

www.stonechambers.com

The fraud exception
• United City Merchants (Investments) Ltd v Royal Bank 

of Canada [1983] 1 AC 168 @ 184, per Lord Diplock:

• “..The exception for fraud on the part of the beneficiary 
seeking to avail himself of the credit is a clear applicationseeking to avail himself of the credit is a clear application 
of the maxim ex turpi causa non oritur actio or, if plain 
English is to be preferred, ‘fraud unravels all’. The courts 
will not allow their process to be used by a dishonest 
person to carry out a fraud.”
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Strict test :
• Solo Industries UK Ltd v Canara Bank [2001] 1 WLR 1800 (CA)

• R.D. Harbottle (Mercantile) Ltd v National Westminster Bank Ltd 
[1978] QB 146: “..It is only in exceptional cases that the courts will 
interfere with the machinery of irrevocable obligations assumed by 
b k Th th lif bl d f i t ti l E tbanks. They are the lifeblood of international commerce...Except 
possibly in clear cases of fraud of which the banks have notice, the 
courts will leave the merchants to settle their disputes under the 
contracts by litigation or arbitration as available to them or stipulated in 
the contracts”.

• United Trading Corp v Allied Arab Bank [1985] 2 Lloyd’s Rep 554 @ 
561

www.stonechambers.com

• Application of same principles to performance bonds and 
demand guarantees

• Edward Owen (ante) @ 171 per Lord Denning: “[demand 
guarantees] stand on a similar footing to a letter of credit..”

• Marubeni Hong Kong and South China Ltd v Mongolian 
Government [2005] 1 WLR 2497 @ 2504

• Contrast guarantees in the strict sense, where the liability 
of the guarantor/surety is co-extensive with that of the 
principal debtor and if default by the principal debtor is 
disputed by the surety, it must be proved by the creditor.

www.stonechambers.com

Availability of Injunctions – difficulties for 
the applicant

• identifying the cause of action – see Gee: Commercial 
Injunctions, 5th ed, paras 15.015-15.018

• high standard of proof required to demonstrate that the 
fraud exception applies

• the balance of convenience will usually fall in favour of 
not granting the injunction
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• Bolivinter Oil v Chase Manhattan Bank [1984] 1 WLR 392 @ 393 per 
Sir John Donaldson MR:

• “The wholly exceptional case where an injunction may be granted is 
where it is proved that the bank knows that any demand for payment 
already made or which may thereafter be made will clearly be 
fraudulent. But the evidence must be clear, both as to the fact of fraud 
and as to the bank’s knowledge It would certainly not normally beand as to the bank s knowledge. It would certainly not normally be 
sufficient that this rests on the uncorroborated statement of the 
customer, for irreparable damage can be done to a bank’s credit in the 
relatively brief time which must elapse between the granting of such an 
injunction and an application by the bank to have it discharged.”

• Dong Jin Metal v Rayment (unrep) 13 July 1993, per Lloyd LJ

• Harbottle (ante) @ 135 per Kerr J

• Czarnikow-Rionda Sugar Trading v Standard Bank [1999] 2 Lloyd’s 
rep 187 @ 204 

www.stonechambers.com

The role of Freezing injunctions

• Intraco v Notis Shipping Corp [1981] 2 Lloyd’s Rep 256

• Possibility of restraining a beneficiary from making a 
demand for payment based on non compliance with an 
express or implied term in the contract between the 
applicant and the beneficiary

• Sirius Ins v FAI Ins [2003] 1 WLR 2214 @ para 27

www.stonechambers.com

Further possible exceptions beyond the 
fraud exception

• Where documents presented are a nullity – see Montrod
v Grundkotter [2002] 1 WLR 1975 (CA)v Grundkotter [2002] 1 WLR 1975 (CA)

• Unconscionability?

• Breach of good faith?

• Illegality – see Mahonia v JP Morgan Chase Bank [2004] 
EWHC 1938
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Recent developments
• Banque Saudi Fransi v Lear Siegler [2006] EWCA Civ 1130

• Permasteelisa Japan v Bouyguesstroi and anor [2007] 
EWHC 3508 (TCC)

• DCD Factors v Ramada Trading [2007] EWHC 2820

• REC Wafer Norway v Moser Baer [2010] EWHC 2581

• Simon Carves v Ensus [2011] EWHC 657

• Petrologic Capital v Banque Cantonal de Geneve [2012] 
EWHC 453 (Comm)

www.stonechambers.com
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SIR PETER CRESSWELL DL

Fellow of the Chartered Institute of Arbitrators
Member of the LCIA.
Member ICC UK
Member ICC UK Committee on Banking Technique and Practice
Accredited Mediator (by ADR Group, ADR Chambers (UK) Ltd and Clerks Room)
Member Panel of Arbitrators of the Singapore International Arbitration Centre
Deputy Lieutenant of Hampshire

2008-present Arbitrator in international disputes and Mediator

2008-2011 Authorised to deal with cases in the Court of Appeal (Criminal Division) and
the High Court of Justice England and Wales

2009-present Justice Grand Court of the Cayman Islands (Financial Services Division)

2011-present Judge of the Qatar International Court

1991 – 2007 Judge of the Commercial and Admiralty Courts.

1991 – 2007 Judge of the High Court of Justice, Queen’s Bench Division.

1993 – 1996 Judge in charge of the management of the Lloyd’s Litigation.

1993 – 1994 Judge in charge of the Commercial Court.

1990 Chairman of the General Council of the Bar of England and Wales.

1983 – 1990 Queen’s Counsel.

1986 – 1990 Recorder.

1966 Called to the Bar, Gray’s Inn.

1962 – 1965 Queens’ College Cambridge MA, LLM.

Experience in the Commercial Court.

17 years experience in dealing with claims arising out business, commerce and trade

including in particular claims relating to: -

(a) insurance and re-insurance;

(b) banking and financial services;

(c) shipping and the construction of ships, oil rigs etc;
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(d) the exploitation of oil and gas reserves and other natural resources;

(e) the carriage of goods by land, sea, air or pipeline;

(f) the export and import of goods;

(g) arbitration;

(h) international disputes between states;

(i) business contracts and documents;

(j) the operation of markets and exchanges;

(k) the purchase and sale of commodities;

(l) major construction projects/domestic and international;

(m) business agency;

(n) disputes concerning information technology.

Examples of cases handled between 1991 and 2007 are set out in Appendix 1.

Publications

Encyclopaedia of Banking Law 1982 – present (with others).

Memberships

Chairman of Commercial Court Working Party on Electronic Disclosure – Report dated 6

October 2004.

Chairman of various committees concerned with Information Technology for the Judiciary for

about 10 years.

Civil Justice Council 1999 – 2003.
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3 Verulam Buildings, Gray’s Inn, London, WC1R 5NT.

Telephone 0207 831 8441.

Fax 0207 831 8479

DX LDE 331

Senior Practice Manager – Paul Cooklin
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Tel. +44 20 7583 4444 Fax +44 20
7583 4455

DX 292 London Chancery Lane

Academics

LLB (Hons)

Other qualifications

Also called to the Bar of
Northern Ireland, and qualified
as a solicitor and CEDR-
accredited mediator.

Appointments

John regularly speaks and
writes about commercial law.
He was previously an examiner
and occasional lecturer in
commercial law at the College
of Law.

Memberships

Commercial Bar Association,
London Common Law and
Commercial Bar Association,
London Maritime Arbitrators'
Association (Supporting
Member), London Shipping
Law Centre.

In-house experience

Previously practised as a
solicitor.

Pro-Bono

Member of the Bar Pro-Bono
Unit.

Aviation & Travel

Banking & Finance

John Passmore
Called: 1992
Lincoln's Inn

John Passmore advises and acts as an advocate in a range of commercial disputes, with
particular emphasis on shipping, aviation, insurance (marine and non-marine), commodities
and derivatives, and financial services. His approach is strongly business-focused. He deals
with factually and legally complex matters, and many of his cases are multi-jurisdictional. He
has considerable experience in matters involving conflict of laws. John also enjoys technically
complex matters, such as ship design disputes, ship breakdowns and fires.

John appears in the Commercial and Admiralty Courts, on appeals from those courts, and in
arbitrations. He is also an experienced mediation negotiator, and he has appeared in criminal
courts and at Inquests in cases arising out of accidents at sea.

In the legal directories, John is consistently ranked as a leading shipping practitioner, as well
as a leading aviation practitioner, and a leading insurance practitioner.

According to the 2012 edition of Chambers and Partners: "Instructing Solicitors highlight
John's 'skill at pulling out the main issues from the quagmire, making sense of them and then
moving on'. Sources also cite his directness as a major strength. Over the past year he has
been focused on several high-value shipbuilding and ship sale and purchase disputes".

John has also been noted as "a forceful, no-nonsense advocate" who "appreciates the
importance of client relations"; "an exceptionally forthright yet amiable junior", who
is "responsive, practical and precise", and a "solid aviation all-rounder".

The latest editions of Legal 500 describe him as "incisive and reliable with a good grasp of
commercial realities"; "one of the most impressive barristers of his generation".

 

Practice areas

John's aviation case-load extends to aviation finance, sale and purchase and
brokerage disputes. His recent cases include Blue Sky v Mahan Air [2010] EWHC 128
(Comm), [2010] EWHC 631 (Comm), a US$150m dispute involving issues of conflict of
laws, foreign law, trusts, bills of sale, mortgages, interference with goods and
contempt of court. He has been involved in obtaining freezing injunctions over
passenger aircraft and related documents, including aircraft in scheduled service.
John also deals with substantial travel cases, including fatal accidents and very
serious injuries under the Athens Convention.

 

John has in-depth experience in asset finance and trade finance, including ship and
aircraft mortgages and other forms of security. He deals with cases involving finance
which has been fraudulently obtained. He is also experienced in securities trading and
fund management matters, such as disputes arising out of ISDA Master Agreements
(including FFAs), ABSs including CDOs, stock-lending, options, forwards and futures,
currency trading, swaps, securities brokerage, and investment management and
advisory agreements (including mis-selling). John deals with professional liability in
the financial services industry. He has advised in relation to warehousing risk for a
US$490m CDO portfolio, and has recently been involved in the refinancing of an
entire state-owned fleet of tankers.

 

/


Interests

Travelling, running, cinema,
food.

Commercial Litigation

Dry Shipping, Commodities & Transport

Energy, Shipbuilding & Construction

International Arbitration

Insurance & Reinsurance

Mediation

 

John deals with a range of commercial litigation, particularly relating to the shipping,
aviation, insurance and financial services industries. He is regularly involved in
obtaining or resisting emergency relief such as freezing injunctions and anti-suit
injunctions.

 

John has significant experience in ship sale and purchase disputes, and is currently
handling several large disputes of this sort. John deals with a constant stream of
charterparty, bill of lading and COA disputes, concerning containerised as well as dry
and liquid bulk cargoes. His work covers the full range of charterparty matters, such
as contamination of cargoes including oil, dangerous cargoes, unsafe ports, speed
and consumption, demurrage, poor stowage, stevedore damage, and liens over
cargo and sub-freights. He also has experience in cases where charterparties have
been made fraudulently. He has recently dealt with a number of cases involving thefts
of containerised and liquid bulk cargoes. John deals with sale and purchase of
physical commodities, including hydrocarbons, metals, minerals and agricultural
products, and all aspects of related trade finance matters. His work also extends
to CMR, carriage of goods by rail and air, combined transport and freight forwarding.
His recent cases include BAT v Exel Europe [2012] EWHC 694 (Comm) (awaiting
judgment from the Court of Appeal), The Bonnie Smithwick [2012] 1 Lloyd's Rep 407,
The Sylvia [2010] EWHC 542 (Comm) on the application of the The Achilleas, a US$
33m LCIA arbitration for a very large aluminium smelter and an LCIA arbitration
regarding the sale and purchase of 1.8 million mt of thermal coal.

 

John is very experienced in shipbuilding disputes, including technical complaints and
delay. He has recently defended a shipyard at the final arbitration hearing of a Euro
50m shipbuilding delay dispute. He is also experienced in matters relating to the
financing of shipbuilding.

 

Much of John's work involves international arbitration proceedings, under LMAA and
LCIA rules amongst others.

 

John is experienced in advising on and appearing as an advocate in policy disputes,
with issues such as scope of cover, misrepresentation, non-disclosure and breach of
warranty. Much of his insurance work concerns hull & machinery cover, and it
includes scuttling and other instances of fraud. He also deals with all other types of
marine and non-marine insurance, such as P&I, cargo, war risks, general average,
salvage guarantee insurance, professional indemnity, fidelity, property (including
docks), product liability, business interruption, and reinsurance. John is periodically
instructed to act in foreign court and arbitration proceedings as an expert in English
insurance law.

 

John is regularly instructed to act as a representative/negotiator at mediations. He is
qualified as a CEDR-accredited mediator.

 



Salvage, Collision & Admiralty

John deals with collision and limitation claims, and all aspects of Admiralty practice
and procedure such as general average, liens, arrest, judicial sale and priorities. His
collision cases range from collisions between VLCCs to collisions between racing
yachts. He deals with fatal accidents, and injury and property claims, arising out
of collisions, capsizes, machinery failures, and towing, fishing and cargo
operations. He is experienced in cases involving injuries of utmost severity such as
tetraplegia, brain damage, psychiatric damage and amputations, brought by adult and
child claimants. As well as the liabilities of ship-owners, operators, Masters and crew,
John deals with the liabilities of ports and statutory authorities. Much of John's
Admiralty work involves proceedings in multiple jurisdictions.

 



ROGER JONES – Consultant

Roger Jones is a former Senior Executive of Lloyds TSB Bank with
particular expertise in all types of payments and is now a banking
consultant. He is on the Editorial Board of the magazine Bankers' Law
and is a an adviser to the well known textbook Law of Bank Payments.

Amongst other appointments he chaired the Banking Committee of ICC
UK for 18 years and is currently Chairman of the TARGET Working
Group which represents the European banking industry in discussions
with the European Central Bank about TARGET 2 which is one of the
biggest high value payment systems in the world. He will be
using this to demonstrate one of the more unusual uses for demand
guarantees.
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Sandra Healy: Shipping & Trade

Sandra Healy: Commercial profile also available

 � Litigation & Arbitration
 � Shipping & Maritime 
 � International Trade
 � Energy & Natural Resources
 � Road, Rail & Air Transport

 � Insurance & Reinsurance
 � Banking & Finance 
 � Civil Fraud
 � Employment
 � Company & Insolvency

Sandra is regularly instructed to advise, draft and attend Court and arbitration hearings in relation to a wide variety of shipping 
and international trade matters including the full range of charterparty and cargo disputes, shipbuilding and ship sale/purchase 
arbitrations, energy/offshore related work, marine insurance disputes and proceedings in the Admiralty Court.

Many of Sandra’s cases raise jurisdiction and conflicts of law issues, a subject area that she remains particularly interested in 
and lectures on regularly.  Recent cases have included being led in high value shipbuilding arbitrations (LMAA terms) and solo 
appearances in the Commercial Court in jurisdiction challenge and anti-suit injunction applications.

Having spent time on secondment at an International Group P&I Club Sandra has a sound understanding of the commercial 
background underpinning shipping and trade disputes.

Recommendations

Sandra is recommended in Chambers & Partners UK Bar 2013 for Shipping & Commodities:

“Sandra Healy is another of the set’s rising stars. She is acclaimed by client sources for being “intelligent, confident, mature, 
concise, practical and user-friendly.” “Her performance far exceeds the usual level of a barrister at her call,” say her votaries.”

Recent work

Carriage of Goods:

 � Advising in relation to and drafting submissions for a variety of charterparty disputes including those involving issues as to 
laytime and demurrage, withdrawals for non-payment of hire, piracy, sanctions, safe port and safe berth obligations, liens 
over sub-freights, the inter-club agreement, speed and performance, stevedore damage and cleaning and maintenance 
obligations.

 � Advising in relation to and drafting submissions for a variety of cargo claims including those involving issues regarding the 
incorporation of charterparty terms, conclusive evidence clauses, bailment, limitation, the incorporation of Hague, Hague-
Visby and Hamburg Rules as well as the application of the exceptions contained within the various sets of Rules.

 � Rimpacific Navigation Inc v Daehan Shipbuilding Co Ltd [2011] EWHC 2618: Appeared in the Commercial Court with 
Vasanti Selvaratnam QC in proceedings concerning a claim to enforce charterparty guarantees worth over US$40million.

 � Acting for a haulage company in ongoing proceedings in the Mercantile Court concerning the carriage of a consignment 
of alcohol.  Issues concerning the incorporation of standard contractual terms, time bars, limitation and wilful misconduct.

Sandra Healy
Call: 2007

BA (Hons) - University of Cambridge, Downing College

sandra.healy@stonechambers.com
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Sandra Healy: Shipping & Trade

Sandra Healy: Commercial profile also available

 � Litigation & Arbitration
 � Shipping & Maritime 
 � International Trade
 � Energy & Natural Resources
 � Road, Rail & Air Transport

 � Insurance & Reinsurance
 � Banking & Finance 
 � Civil Fraud
 � Employment
 � Company & Insolvency

Jurisdiction / Interlocutory Applications:

 � Obtaining urgent injunctive relief from the Commercial Court under the Senior Courts Act 1981 and the Arbitration Act 
1996.  Recent injunctive work includes:

 � Successfully obtained a ‘Vasso order’ for the inspection of a vessel pending the resolution of a dispute about the 
seaworthiness of the vessel.

 � Advised on the prospects of successfully obtaining a world wide freezing order involving issues about the scope of the 
Court’s ‘Chabra jurisdiction’ and the risk of dissipation of assets.

 � Jewel Owner Ltd v Sagaan Developments Trading Ltd [2012] 2 Lloyd’s Rep. 672; [2012] EWHC 2850 (Comm): Acted 
for a bunker supplier in a successful application to discharge an anti-suit injunction.  The application raised issues about 
the construction and effect of a non-exclusive jurisdiction clause, the duty of full and frank disclosure and notification of 
applications.

 � Petrologic Capital SA v Banque Cantonale de Geneve [2012] EWHC 453 (Comm): Appeared in the Commercial Court 
with Charles Debattista in a jurisdiction challenge application concerning the effect of jurisdiction clauses in a stand-by 
letter of credit and in other banking contracts.

 � Rimpacific Navigation Inc v Daehan Shipbuilding Co Ltd [2010] 2 All ER (Comm) 814: Appeared with Vasanti 
Selvaratnam QC before the Commercial Court in a case concerning linked jurisdiction and anti-suit injunction applications.  
The application raised issues about the law governing ostensible authority and about the separability of jurisdiction clauses.

Ship sale and purchase:

 � LMAA arbitration: Acting for sellers in a dispute involving issues about non-payment of deposit, cancellation, waiver of right 
to claim damages and mitigation of loss.

 � LMAA Arbitration: Acting for sellers in a dispute involving issues about anticipatory breach and the measure of damages.

Shipbuilding:

 � LMAA arbitrations: Acting with Mark Jones for buyers in multiple ongoing shipbuilding arbitration proceedings concerning 
disputes between buyers and the yard regarding the building of 4 highly specialised multi-purpose container ships.  The 
arbitrations raise issues as to construction of the shipbuilding contract, delay, modifications, cancellation, waiver of 
cancellation and demands under refund guarantees.

 � Advising in relation LMAA arbitration proceedings following the termination and settlement of liability between sellers and 
the yard in context of a Bimco Standard Newbuilding Contract.

Sale of Goods:

 � Advising on a variety of issues arising in relation to the sale of commodities including non-delivery, late delivery, extension/
storage charges under the GAFTA and FOSFA standard forms and mitigation of loss.

 � Appeared as sole Counsel in the Commercial Court in relation to a dispute arising out of a large scale fraud by a classic car 
trader.  Obtained a freezing order and disclosure and inspection orders in relation to assets worth over £30 million.  Sandra 
is now acting in Commercial Court proceedings concerning title to a McLaren F1 involving issues as to sale of goods, conflict 
of laws, mercantile agency and equitable title and tracing.

Energy/Offshore:

 � International Arbitration: Acting in a joint venture dispute relating to petroleum and natural gas extraction.  Pending s.18 
Arbitration Act 1996 application in the Commercial Court in support of international arbitration.

 � Advising on jurisdiction and limitation issues arising out of a collision between a supply vessel and an oil rig in the UAE, with 
potential damages in excess of US$5million.

 � Acting for owners of a jack up drilling rig in proceedings in the High Court arising out of contact between the rig and a 
vessel.  Issues relating to quantum and mitigation of loss.

 � ICC Arbitrations: Assisting in arbitrations concerning multinational gas and oil pipeline projects involving joint venture 
agreement disputes and disputes arising under construction contracts.
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Sandra Healy: Shipping & Trade

Sandra Healy: Commercial profile also available

 � Litigation & Arbitration
 � Shipping & Maritime 
 � International Trade
 � Energy & Natural Resources
 � Road, Rail & Air Transport

 � Insurance & Reinsurance
 � Banking & Finance 
 � Civil Fraud
 � Employment
 � Company & Insolvency

Marine Insurance:

 � Regularly advising on coverage under hull & machinery policies involving issues about cover for latent defects and due 
diligence obligations.

 � Acting with leading counsel for an insurer in multiple Commercial Court proceedings concerning container lessee insurance.  
Issues included construction of policy terms, misrepresentation and non-disclosure.

 � Advising liability insurers on coverage and double insurance issues in relation to piracy.
 � Acting for an assured in Commercial Court proceedings following damage to a vessel at sea.  Issues regarding the measure 

of indemnity and the seaworthiness of the vessel.

Admiralty:

 � Advising on jurisdiction and limitation issues arising from a collision between a large cruise ferry and a port involving 
physical injury, damage to quay, damage to cranes and damage to containers with damages estimated to be in excess of 
US$30million.

 � Acting for the mortgagee in several mortgage enforcement proceedings including a successful arrest and sale of a yacht and 
acting with Timothy Hill QC in relation to the arrest of a vessel in the Falklands in order to secure claims made under loan, 
mortgage and guarantee agreements worth over US$25million.

 � Advising on issues arising in context of the “TOWCON” and “SUPPLYTIME” forms.
 � Drafting a collision statement of case in proceedings arising from a collision in Uruguayan waters.

Lectures

Sandra lectures regularly on a variety of commercial topics. Current lectures include:

 � Jurisdiction Disputes: Basic Principles and Recent Developments - Sandra Healy
 � Contract Interpretation and Force Majeure - Vasanti Selvaratnam QC and Sandra Healy
 � CPR: Part 6 - Jeremy Lightfoot, Sandra Healy
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 � Litigation & Arbitration
 � Shipping & Transport
 � International Trade
 � Energy & Natural Resources
 � Insurance & Reinsurance

 � Banking & Finance 
 � Civil Fraud
 � Employment
 � Company & Insolvency
 � Professional Negligence

Vasanti Selvaratnam QC

Vasanti Selvaratnam QC practices in all aspects of international commercial litigation and arbitration, regularly handling force 
majeure disputes, jurisdiction issues and all forms of interim urgent relief, including freezing orders and anti-suit injunctions. 
She specialises in large scale commercial cases both in court and in arbitration, including shipping and commodity disputes, 
related documentary credit issues and civil fraud. She is particularly noted for her user friendly “hands on” approach to cases 
and for her ability quickly to get to grips with disputes raising complex factual and technical issues which require a sound grasp 
of expert evidence and mastery of detail. 

Recent reported cases include the Court of Appeal decision in The Wadi Sudr [2010] 1 Lloyd’s Rep 193, Madoff Securities 
International Ltd (in liquidation) v Yacht Bull Corporation [2010] EWHC 133 (Ch), BNP Paribas SA v Joint Stock Asset 
Management Co Ingosstrakh-Investments [2011] EWHC 308 (Comm), [2012] EWCA Civ 644, [2012] 1 Lloyd’s Rep 649, 
which is a leading case on jurisdiction and non contractual anti suit injunctions, Nakanishi Marine v Gora Shipping and 
Attica Finance [2012] EWHC 3383 (Comm) which considers the effects of a tripartite subordination agreement on the rights of 
a junior lender vis a vis the borrower and the guarantor and RBS v Fal Oil Co Ltd and ors [2012] EWHC 3628 (Comm), which 
is shortly to be considered by the Court of Appeal and is likely to become the leading case on interim relief under section 25 Civil 
Jurisdiction and Judgments Act 1982.  Recommended in Chambers and Partners and Legal 500 for shipping and commodities and 
international arbitration, she is noted for her tenacity as well as for being ‘a poised and highly measured advocate’.

Vasanti Selvaratnam’s commercial practice embraces all aspects of:
 � International commercial litigation, including:

 �  Energy
 �  International Sale of Goods  
 �  Documentary credits
 �  Enforceability of guarantees
 �  Insurance
 �  Conflict of laws, jurisdiction disputes 
 �  All forms of interlocutory relief, including worldwide 

freezing orders and anti-suit injunctions

 � International arbitration
 � Civil fraud
 � Shipping, transport and commodities

Particular specialism in cases requiring technical expertise. Vasanti is recommended as a leading silk for international arbitration,  
shipping and commodities in both Chambers & Partners and the Legal 500 and is noted for being a “poised and highly 
measured advocate”. 

Vasanti Selvaratnam QC, a “fantastically responsive” member of Stone Chambers, handles a wide range of commercial 
arbitration. She has recently acted in LCIA and ICC arbitrations, and is also able to sit as an arbitrator. Instructing solicitors 
note that she “ensures that she works as part of the team,” and consider her advice to be “commercial and practical.” 
(Chambers & Partners UK Bar 2013)

Vasanti Selvaratnam QC
Call: 1983
QC: 2001

Recorder
Arbitrator
Accredited Mediator

LLB (Hons), LLM (First Class), King’s College, London

vasanti.selvaratnam@stonechambers.com
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 � Litigation & Arbitration
 � Shipping & Transport
 � International Trade
 � Energy & Natural Resources
 � Insurance & Reinsurance

 � Banking & Finance 
 � Civil Fraud
 � Employment
 � Company & Insolvency
 � Professional Negligence

Vasanti Selvaratnam QC

Vasanti Selvaratnam QC’s skills in cross-examinations are highly rated: “She comes across as incredibly calm and 
considered but leaves a trail of destruction in her wake.”(Chambers & Partners 2012)

.. known for her tenacity and recently acted in the ‘Wadi Sudr’ case, which has become the leading case on the enforcement 
of a foreign judgment in the UK that is in breach of the EU Judgments Regulation. (Chambers & Partners 2011)

Vasanti Selvaratnam QC has a similarly wide-ranging commercial litigation practice. On the shipping front, she is especially 
famed for her track record on complex salvage cases. (Chambers & Partners 2010)

Vasanti Selvaratnam QC is well-regarded for high-level shipping and international trade disputes. (Legal 500 2009)

Vasanti also sits as an arbitrator in international commercial disputes. 

Cases of interest:

Shepherds Select Fund and anor v Leach and ors (Isle of Man, Chancery Division) - 8 week trial of issues relating to 
alleged breach of director’s duties concerning the running of an Experienced Investor Fund investing in viaticals in the United 
States. Complex issues of foreign law and taxation as well as quantum. Instructed by Appleby on behalf of the 3rd Defendant.    

Bankhaus Wolbern & Co (AG & Co KG) (2) Vision 93 Konserveirungs Und  Vermogensverwaltun GS GMBH & Co KG 
v China  Construction Bank Corporation, Zhejiang Branch [2012] EWHC 3285 (Comm) - jurisdiction challenge by a 
Chinese Bank in the context of a non exclusive English jurisdiction clause raising issues as the applicability of Art 23 Judgments 
Regulation and relevance of a Chinese Court Order prohibiting payment by the Chinese Bank under a refund guarantee.

Re “Sharjah Pride” and “Sea Lion” [2012] EWHC 3628 (Comm) - worldwide freezing and disclosure orders obtained on 
behalf of RBS under section 25 Civil Jurisdiction and Judgments Act 1982 in support of proceedings in Sharjah in a case that 
will become the leading decision on the links to the jurisdiction which must be shown to justify section 25 relief.  

Nakanishi Marine v Gora Shipping and Attica Finance [2012] EWHC 3383 (Comm) - issues of construction concerning a 
tripartite Deed of Co-Ordination between junior and senior lenders and the borrower and issues regarding whether the senior 
loan is genuine, leading to the obtaining by Nakanishi of a worldwide freezing order in order to prevent dissipation of the sale 
proceeds of the MV GORA following an order for the sale of the ship by the Panamanian Court.

HULL 1006 [2012] EWHC 3285 (Comm) - pending appeal to the Court of Appeal in a Part 11 jurisdiction case where a 
Chinese Bank has been prevented from paying under a refund guarantee by an order of the Chinese Court and whether a case 
management stay while that order is in force should be granted.

Algoma Shipping Inc v Assicurazione Generali SPA - ongoing Commercial Court litigation in a general average and salvage 
dispute raising issues of unseaworthiness, due diligence and German law.

Aveng (Africa) Ltd v Government of the Gabonese Republic [2012] All ER (D) 150  - enforcement of an arbitration award 
against a sovereign debtor.

*** (2012): highly confidential civil fraud action. 

Re DR (2012): commercial agency dispute in the designer fashion sector. 

P v E (2012) - Vasanti is retained in this multi-million dollar ICC arbitration, Phase 1 of which has included jurisdiction issues 
based on multi-tiered dispute resolution clause.

N v GS (2012): claim under a defaulted Loan Agreement raising issues of priorities with a competing lender. 

BS (2012): LMAA commercial arbitration and related court proceedings concerning a freezing injunction and priorities as 
between the lending bank and a potential award creditor.

Re: 22 Confidential arbitrations (2012): Jurisdiction issues concerning whether assignor or assignee had title to commence 
arbitration and serve notices of termination and notices of demand under a guarantee following a deed of assignment executed 
in favour of the financing bank. 

BNP Paribas SA v (1) Open Joint Stock Co Russian Machines (2) Joint Stock Asset Management Co Ingosstrakh-
Investments [2011] EWHC 308 (Comm) [2012] 1 Lloyds Rep 649 (CA) - anti suit injunction and related jurisdiction issues 
in quasi contractual/non contractual case involving London arbitration and Russian proceedings brought by a non party under 
a Russian statute.
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 � Litigation & Arbitration
 � Shipping & Transport
 � International Trade
 � Energy & Natural Resources
 � Insurance & Reinsurance

 � Banking & Finance 
 � Civil Fraud
 � Employment
 � Company & Insolvency
 � Professional Negligence

Vasanti Selvaratnam QC

YM Mars Tankers v Shield Petroleum Co (Nigeria) Ltd and anor LTL 28/2/2012 - anti-suit injunction and 
jurisdiction dispute raising issues as to incorporation of court dispute resolution procedures from a charter into a Congenbill 
bill of lading in standard form. 

S v E (2011) - Vasanti has been retained in this multi-million dollar ICC arbitration which raises jurisdiction issues based on a 
multi-tiered dispute resolution clause.

The Triton (2011) : force majeure and laytime and demurrage dispute (delays in loading coal in Australia due to flooding).

LCIA Arbitration (2010) - instructed by Norton Rose on behalf of a global GDS distributor in a multi-million dollar dispute 
arising out of premature termination of exclusive distribution rights raising issues as to the ability of a party to rely on an entire 
agreement clause where the conduct of that party gives rise to an estoppel and/or waiver.

*** (ongoing): confidential commercial arbitration - multi-million dollar commercial arbitration arising out of the grounding 
of a laden bulk carrier on an uncharted rock off the coast of Chile raising issues of Chilean law and the Hamburg Rules.

Madoff Securities International Ltd (in liquidation) v Yacht Bull Corporation [2010] EWHC 133 (Ch) - instructed on 
behalf of French company in multi-jurisdictional conflict with Madoff entities regarding title to the yacht Bull. The recent and 
important decision of the Chancellor considers the interrelationship between the Judgments Convention and the Insolvency 
Regulation in the context of a claim by the liquidator of MSIL to assets over which title was disputed. Ongoing action in France 
and ancillary proceedings in the Commercial Court under section 25 Civil Jurisdiction and Judgments Act 1982 in order to 
prevent dissipation of the proceeds of the yacht pending judgment in the underlying fraud action.

The Wadi Sudr [2009] EWCA Civ 1397; [2010] 1 Lloyd’s Rep. 193; [2010] ILPr 10; The Times, February 8, 2010 - 
declaratory relief and injunction sought to restrain proceedings in Spain in support of London arbitration. First case to grapple 
with the issue of whether a judgment obtained in Spain on the issue of incorporation of a London arbitration clause into the 
bill of lading has to be recognised by the English Court. 

The Hijaz (2010); The Ibn Hayyan (2010) - anti suit injunction, Kuwait, raising issues as the validity of the exercise of an 
option in favour of English jurisdiction post dispute.

Safe Port Arbitration (2010) - this multi-million dollar arbitration raises issues as to safety of the approaches to the port of 
Matanzas on the Orinoco River and whether the effective cause of a grounding was negligent navigation on the part of the 
Master and Pilot.

Rimpacific v Daehan Shipbuilding [2009] EWHC 2941 [2011] EWHC 2618 (Comm) - anti suit injunction, Korea, 
raising issues of separability of a jurisdiction agreement, ostensible authority to enter into a guarantee and proper law.

Front Ace [2008] EWCA Civ 101: leading case in the Court of Appeal on assessment of damages for loss of a fixture following 
a collision.

Team Anemonia c/w Madrisa: Collision action raising issues as to the role of VHF in causing collision. 

Banga (2008-2009) - multi-party Commercial Court action arising out of alleged vapour phase contamination of gasoil cargo 
raising technical issues as to mechanism, seaworthiness and due diligence.

Gerrards Cross Tunnel Collapse (2007) - acted on behalf of Tesco in connection with claims arising from collapse of tunnel 
at Gerrards Cross causing closure of railway line for 51 days.

Compagnie Noga D’Importation et D’Exportation SA v The Abacha Defendants, ANZ Bank and others (1999-2007) - 
instructed on behalf of the claimants in multi billion dollar civil fraud action against numerous defendants. Worldwide tracing 
and freezing injunctions in support of Noga’s claim against the Abacha defendants and a well known bank arising out of their 
dealings with funds in which Noga claim a beneficial interest; whether Noga had an equitable proprietary interest in the bills 
of exchange and their proceeds under their contract with the Russian Federation; whether individuals in the governments of 
Russia and/or Nigeria acted fraudulently. Raises issues of Swiss, Russian and Nigerian law, banking practice, money laundering 
and forensic accountancy.

Compagnie Noga v The Russian Federation - instructed by claimants direct in multi-million dollar dispute against the 
government of the Russian Federation. Stockholm Chamber of Commerce arbitration held in New York.
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 � Litigation & Arbitration
 � Shipping & Transport
 � International Trade
 � Energy & Natural Resources
 � Insurance & Reinsurance

 � Banking & Finance 
 � Civil Fraud
 � Employment
 � Company & Insolvency
 � Professional Negligence

Vasanti Selvaratnam QC

Huntsman v Petroplus (2006) - multi-million dollar dispute under an agreement for the supply of naphtha and LPG raising 
issues of construction (including whether the effect of an entire agreement clause is to exclude implied terms under the Sale of 
Goods Act 1979) and technical questions as to the cause of mercury contamination and whether it was such as to render the 
products unsatisfactory or unfit for purpose).

Starsin (House of Lords) [2004] 1 AC 715 - leading case on the identity of the contractual carrier under a bill of lading, the 
construction and effect of Himalaya Clauses and liability in tort. Consideration of the impact of UCP 500 on the importance 
to be attached to the form of signature when identifying the contractual carrier in a bill of lading.

Arkin v Borchard and ors [2003] 2 Lloyd’s Rep 225; [2004] 1 Lloyd’s Rep 88, 636, [2005] EWCA Civ 655 - Commercial 
Court litigation raising important competition law issues in the context of the activities of two liner shipping conferences; claim 
for damages based on alleged breaches of Articles 81 and 82 of the EC Treaty. First case under English law in which damages 
were sought under Articles 81 and 82 in respect of alleged predatory pricing by the members of two liner conferences during 
a price war in 1991.

Appeals in the Court of Appeal concerning the liability of a professional funder for the costs of successful defendants where 
the claimant is impecunious and the incidence of costs as between defendants and part 20 Defendants where the claimant is 
impecunious.

Leerort [2001] 2 Lloyd’s Rep. 291 (Court of Appeal) - leading case on limitation of liability under the 1976 Limitation 
Convention and test to break limit under Article 4.

Metro litigation (1999/2000) - multi-party litigation involving conflict of laws, title to blended/commingled oil and priorities 
as between conflicting proprietary claims.

Memberships:

COMBAR, Chancery Bar Association, LCLBA, BMLA, LMAA, London Shipping Law Centre (head of education sub-committee), 
European Circuit, Bar European Group; Law Society European Group; Institute of Advanced Legal Studies, ICC’s Banking and 
Finance committee.

Rights of Audience: 

England and Wales (1983); Dubai International Financial Centre Courts (2008)
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