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Introduction

This is a topical discussion having regard to Iran’s development of a nuclear bomb,
Israel’s threat to destroy Iran’s nuclear facilities and Iran’s warning that it has the
capacity and the desire to close the Straits of Hormuz.

The speakers will consider the legal implications of a possible closure of the Straits
of Hormuz or a renewed Gulf Conflict based on the vast learning which arose as a
result of the Iran Iraq war 1980 to 1988 and subsequent legal developments.

Specific issues for discussion:
- marine insurance implications
- force majeure and frustration
- the legality of any closure of the Straits of Hormuz in international law

PART A

Jeffrey Gruder QC – Essex Court Chambers
Marine Insurance

PART B

Jern-Fei Ng - Essex Court Chambers
Force Majeure & Frustration

PART C

Amy Sander – Essex Court Chambers
Closure of the Straits of Hormuz – Internal Law perspective

PART D

Curricula Vitae



The Gulf and the Straits of Hormuz-
Legal Lessons from the Past

Marine Insurance

Jeffrey Gruder QC
Essex Court Chambers



Historical Precedents

• Closure of Shatt el Arab September 1980
• Suez Canal 1956
• Cases which range from Lebanese Civil War to Sino

Japanese War of late 1930s to long forgotten
conflicts of the 18th Century to “war against terror”.



Cataclysm!

• Detonation of nuclear weapon
• War Between Major Powers
• Legal answer simple
• Automatic termination of cover
• Clause 5 of the Institute War and Strikes Clauses

(Hulls—Time) (October 1, 1983)
• No need for declaration of war
• Major powers (UK, US, France, Russia, PRC)



War !

• Loss arising from an outbreak of war between main
powers excluded

• “War”?
• Kawasaki Kisen Kabushiki Kaisha of Kobe v Bantham

Steamship Company [1939] 2 K.B. 544
• Spinneys (1948) Ltd v. Royal Insurance Co Ltd [1980] 1

Lloyd's Rep 406
• Nato operations? Raised but not answered in CMA CGM

SA v Beteiligungs-KG MS “Northern Pioneer”
Schiffahrtsgesellschaft mbH & Co [2003] 1 W.L.R. 1015



“Blocking and Trapping”

• Actual and Constructive Loss: sections 57 and 60 MIA
1906

• Section 60(2) MIA 1906
• Deprivation of Possession. Closure of Shatt El Arab

1980
• “Reasonable time”
• “Unlikely” Lord Wright in Rickards v Forrestal [1942]

AC50,p. 87
• The Bamburi [1982] 1 Lloyd's Rep. 312



“Blocking and Trapping (Cont)

• The Detainment Clause
• “Loss of Adventure”
• Frustration Clause. Clause 5.7 of 1982 War

Clauses



Loss by Restraint of Princes or
Apprehension  of a Peril

• Rickards v Forestal Land Timber and Railways
Co [1942] A.C. 50

• Kacianoff v China Trader’s Insurance Co
Ltd[1913] 3 K.B. 407

• Becker, Gray and Co v London Assurance Co
[1918] A.C. 101



Other Relevant Exceptions in Institute
War Clauses

• Requisition, either for title or use, or pre-
emption

• Capture, seizure, etc. by the vessel’s home
government



PART C

Amy Sander – Essex Court Chambers
Closure of the Straits of Hormuz – Internal Law perspective



International law perspective

Amy Sander
Essex Court Chambers



Straits of Hormuz



Maritime Zones



Innocent passage: UNCLOS
The coastal State shall not hamper the innocent
passage of foreign ships through the territorial sea
except in accordance with this Convention. In
particular.....the coastal State shall not:
(a)impose requirements on foreign ships which have
the practical effect of denying or impairing the
right of innocent passage; or
(b)discriminate in form or in fact against the ships of
any State or against ships carrying cargoes to, from
or on behalf of any State.



Innocent passage: UNCLOS
The coastal State may take the necessary
steps in its territorial sea to prevent
passage which is not innocent.......The
coastal State may, without discrimination
in form or in fact among foreign ships,
suspend temporarily in specified areas of
its territorial sea the innocent passage of
foreign ships if such suspension is
essential for the protection of its
security.....



Transit passage: UNCLOS
......all ships and aircraft enjoy the right of
transit passage, which shall not be
impeded.....

States bordering straits shall not hamper
transit passage .....

There shall be no suspension of transit
passage....



Customary international law: US
perspective
“With regard to the bellicose rhetoric from the Iranian
regime on the Straits of Hormuz, the United States
considers that the Straits of Hormuz under international
law and long standing international practice, are
international waters. As such, vessels of all states enjoy
transit passage through the Straits. These rights apply to
warships, they apply to merchant ships, so any attempt to
close the Straits of Hormuz would be inconsistent with
international law and we anticipate that the U.S. Navy will
continue to play the important role that it’s played in
helping to maintain freedom of navigation around the
world, including through the Straits of Hormuz”



Customary international law:
Iranian perspective
Certain of its provisions are merely product of quid
pro quo which do not necessarily purport to codify
the existing customs or established usage
(practice) regarded as having an obligatory
character. Therefore.......only states parties to the
Law of the Sea Convention shall be entitled to
benefit from the contractual rights created therein.
The above considerations pertain specifically (but
not exclusively) to the following......The right of
Transit passage through straits used for
international navigation...



San Remo Manuel
The rights of transit passage......
applicable to international straits....in
peacetime continue to apply in times of
armed conflict. The laws and
regulations of States bordering straits
....relating to transit passage .....
adopted in accordance with general
international law remain applicable



San Remo Manuel
A belligerent in transit passage through,
under and over a neutral international
strait.... is required to proceed without
delay, to refrain from the threat or use of
force against the territorial integrity or
political independence of the neutral
littoral....and otherwise to refrain from any
hostile actions or other activities not
incident to their transit



Self Defence
Nothing in the present Charter shall
impair the inherent right of individual
or collective self-defence if an armed
attack occurs against a Member of the
United Nations, until the Security
Council has taken measures necessary
to maintain international peace and
security



THE CHAIRMAN

Roderick Cordara QC

Roderick Cordara has a broad commercial and public law practice in line with chambers
profile,

He has over 30 years’ experience in international commercial arbitration and litigation, in
which he acts both as counsel and arbitrator.

He has particular expertise in international disputes in the shipping, oil & gas, and energy
production sectors. He has specialised in international shipbuilding disputes, both in
arbitration and the Courts:  he was lead counsel for the successful claimants in the lengthy
disputes in the Stocnzia Gdanska case and Solitaire arbitration.

He has acted in oil & gas disputes in relation to fields in Central Asia, India, the Far East, and
the North Sea.  He has recently completed the first ICC arbitration to be held in Africa
(Tanzania) which related to a power generation dispute (Dowans).

He has appeared in the supreme Courts of the UK, Australia, and the European Community
(ECJ).

His other areas of expertise include:  insurance & reinsurance disputes, financial market
regulation, UK administrative law and judicial review.

His particular focus is on advocacy in front of arbitral tribunals and the courts, particularly in
cases where cross-examination may be critical.

The market's view

‘a real star’

‘his courtroom presence remains one of his key strengths’

‘he is absolutely second to none in front of the tribunal’

[Chambers 2011]



THE CHAIRMAN



THE PANELLISTS

Jeffrey Gruder QC

Jeffrey Gruder QC is a leading Counsel and has considerable experience of acting and
advising in a large variety of high value and complex commercial disputes. He has appeared
in excess of 150 reported cases, including 4 cases in the House of Lords and has been
involved in numerous LCIA, ICC, LMAA, UNCITRAL and SIAC arbitrations both in London and
worldwide.  He is consistently recommended as a leading counsel in both the Legal 500 and
Chambers UK directories and praised for his intellectual ability, incisiveness and
approachability.

Singapore
He is one of a number of barristers who have taken rooms in Singapore's dedicated
arbitration facility, Maxwell Chambers.

Amy Sander

Amy has a broad commercial practice in line with Chambers' profile with a particular
interest in public international law and employment law. Her practice includes both advisory
work and litigation before domestic courts, in addition to international arbitrations. As well
as doing cases in her own right, Amy has worked with a variety of silks and senior juniors.

Amy is recommended in Chambers and Partners (2012) for Public International Law as a
"very bright and hard-working" PIL junior.

Before becoming a barrister, Amy taught public international law at Cambridge University.



Jern-Fei Ng

Jern-Fei Ng is a barrister specialising in commercial litigation, international arbitration, shipping and
indirect tax, with offices in London and Singapore. He acts as an advocate (with and without, and
occasionally against, Queen’s Counsel) and in an advisory capacity in a wide array of matters before
courts and tribunals in different countries.

Cases include: RBS Deutschland (appeared unled for RBS in the ECJ against the governments of the
UK, Germany, Italy, Ireland and Denmark); Fiona Trust litigation (civil fraud, shipping, 76-day trial
that was described by The Times as “the shipping trial of the century”, secured indemnity costs
against the losing claimants); CNA Insurance Company v Willis (civil fraud, settlement payment by
opposing party reported extensively by the financial press, including Bloomberg, CNBC, Forbes and
The Wall Street Journal); Thiess v Kaltim Prima Coal (commodities, energy); Ikos litigation (civil
fraud); Chambers Finance Ltd v Brent (promissory notes).

Also has extensive experience in commercial, charterparty, shipbuilding, energy and commodity
arbitrations, both ad hoc and institutional including: lead counsel for a Danish company in 4 bet-the-
company SIAC arbitrations worth US$21m concerning the manufacture of photovoltaic solar
modules; lead counsel for an Indian company in a US$7m arbitration relating to the declaration of
force majeure of a coal supply contract; junior counsel for a Thai corporation against a well-known
FTSE 100 company in resisting claims of force majeure relating to a crude oil contract; acting unled in
a SIAC arbitration for one of the largest nickel smelting plants in Indonesia; acting unled for
Taiwanese buyers in a dispute concerning the sale of a ro-ro ferry giving rise to claims under ss.14(2)
and 14(3) of the SGA 1979; acting for a leading Korean yard in a dispute involving allegations for
repudiatory breach of 5 shipbuilding contracts worth US$182m in total and instructed in 5 other
separate shipbuilding arbitrations for the same yard.

Recommended by Legal 500 and Chambers UK in up to three areas of practice including civil fraud,
shipping and VAT. Recommended also by Legal Experts for fraud (asset recovery) and featured in the
Tax Journal’s 40 under 40: Ones to watch in tax, a guide of the 40 leading tax practitioners under the
age of 40. Client comments as published in the legal directories and guides include: “a QC in
waiting”, “formidable advocate able to stand up to commercial silks and senior juniors”, “ringing
endorsements from the market”, “his commitment to his work is outstanding”, “unwavering
dedication and meticulous eye for detail” and “relentless energy and precise attention to detail
make him invaluable”. Former Judicial Assistant to Lord Justice Thomas (as he then was).


	Lecture Notes Cover.pdf
	Preface page.pdf
	Presentation - J Gruder QC.pdf
	PART C.pdf
	Presenattion - Amy Sander.pdf
	CV Cordara.pdf
	CVS Gruder and Sander.pdf
	CV JF NG.pdf

