
LS  LC 

 
THE LONDON SHIPPING LAW 

CENTRE 
 

Forum for Shipping, Insurance, Trade and Maritime Safety 
 
 

Damages Update 
 
 
 
 
 
 
 

Chairman:   
The Rt. Hon. Sir Anthony Clarke MR 

 
 

Panellists: 
Vasanti Selvaratnam QC – Stone Chambers 

Simon Croall QC – Quadrant Chambers  
Dominic Kendrick QC - 7 King's Bench Walk 
Fergus Randolph - Brick Court Chambers 

 
 
 

Wednesday 11th February 2009 
 

Quadrant Chambers, 10 Fleet Street, London, EC4 
 
 

FACULTY OF LAWS ~ UNIVERSITY COLLEGE LONDON 
3 TAVITON STREET ~ LONDON ~ WC1H OBT 

OFFICE TEL/FAX: 020 7679 1512 ~ E-mail: shipping @ucl.ac.uk 
Directors’ Tel/Fax: 020 7679 1434 ~ Director’s E-mail: a.sheppard@ucl.ac.uk

Web-site: www.london-shipping-law.com

mailto:a.sheppard@ucl.ac.uk
http://www.london-shipping-law.com/


Introduction 
 
This topical seminar will review recent developments in the law of damages 
which are of key importance to all practitioners in the shipping, commercial 
and competition fields.       
 
 
Issues to be discussed include: 
 

• Measure of damages in the collision context arising from loss of a 
fixture, with particular reference to The Front Ace  

• Contractual damages for late redelivery under a time charter and the 
implications of the House of Lords decision in The Achilleas 

• Damages in the competition law context, including restitutionary 
damages.    

 
 
PART A 

Damages for loss of a profitable fixture in tort: 
Front Ace C/W Vicky 
Vasanti Selvaratnam QC 

 
 
PART B 

Achilleas – Is this commercial certainty? 
Simon Croall QC 

 
PART C        

Achilleas 

 Dominic Kendrick QC 

 
PART D                

Private actions for damages in the maritime field - Remedies 

Fergus Randolph 

 
PART E 
                 CURRICULA VITAE 
 
 



THE LONDON SHIPPING LAW 
CENTRE 

 
Forum for Shipping, Insurance, Trade and Maritime Safety 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

PART A 
 

Damages for loss of a profitable fixture in tort: 
Front Ace C/W Vicky 

 
 

Vasanti Selvaratnam QC 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



DAMAGES FOR LOSS OF A PROFITABLE FIXTURE IN TORT: 
 

FRONT ACE C/W VICKY 1 [2008] EWCA Civ 101 
 

 
1. Lucrative fixture with Chevron could not be performed as collision 

repairs not completed in time. Substitute fixture with Vitol for much 
lower TCE and for considerably longer period. 

 
2. Essential details of lost fixture and substitute fixture: 

 
CHEVRON: TCE $62,000/DAY VITOL: TCE 35,000/DAY 

19 DEC 
 

 
 
 
 
 
 

20 JAN 

                                            19 DEC 

Chevron Earnings to 20 Jan: c $2m Vitol Earnings to 20 Jan: c $0.85m 
  

 
 
 

57 DAYS 
 
 
 

18 MAR 

 
 
 
 
 
 
 

                                           18 MAR 
 Total Vitol earnings to 18 Mar: 

$3,180,891.90 
 

3. The “ballast/laden” method and its flaws: (a) positioning (b) voyages of 
unequal length. 

 
 
 
 

 
4. The “Time Equalisation” method contrasted. 



 
 

CHEVRON: TCE $62,000/DAY VITOL: TCE 35,000/DAY 
19 DEC 
 

 
 
 
 
 
 

20 JAN 

                                            19 DEC 
 
 
 
 
 
 
 

                                             20 JAN 
Chevron Earnings to 20 Jan: c $2m Vitol Earnings to 20 Jan: c $0.85m 
 Loss in period 19 Dec to 20 Jan 

applying “ballast/laden method” 
= c.$1.15m  

 
 
 

57 DAYS: 
Average earnings = $3.5m 

 
 
 

18 MAR 

 
 
 
 
 
 
 
 

                                           18 MAR 
Total earnings to 18 Mar (Chevron 
+ earnings in 57 days): c.$5.5m 

Total Vitol earnings to 18 Mar:  
c.$3.2m  

 Loss in period 19 Dec to 18 Mar 
applying “time equalisation” 
method = c.$2.3m 

 
 

 
5. Whether The Argentino (1889) 14 App. Cas 519 compels use of the 

ballast/laden method with corresponding restriction on measure of 
recoverable loss. The significance of mitigation principles. 

 
6. The decision of the Admiralty Registrar – approval of time equalisation 

but reduction of damages on the grounds of loss of chance. 
 

7. The decision of the Court of Appeal – endorsement of time equalisation 
method and no reduction for loss of chance.  

 



8. The Achilleas [2008] UKHL 48 applying different remoteness principles 
leading to a different result. 

 
 
{Full text of this paper follows} 
 

VASANTI SELVARATNAM Q.C. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



FRONT ACE c/w VICKY 1 
 

OUTLINE NOTES OF LECTURE DELIVERED BY 
VASANTI SELVARATNAM QC 
for the London Shipping Law Centre 
11 February 2009 
 
1. The FRONT ACE [2008] EWCA Civ 101 is now one of the leading cases on 

damages for loss of a fixture. It arose out of a relatively minor collision 
which occurred at Balikpapan on 12th December 2002 while the FRONT 
ACE, a VLCC, was at anchor awaiting a STS operation. 

2. However, very large financial loss was caused to the Owners of the FRONT 
ACE because of a lost fixture – a lucrative fixture with Chevron which could 
not be performed as collision repairs were not completed in time. The 
substitute fixture which the Claimants entered into with Vitol was for a much 
lower time charter equivalent rate because the market had fallen. It was also 
for a much longer duration than the original Chevron fixture.       

3. The Defendants ran a number of arguments before the Admiralty Registrar in 
an attempt to minimise their liability. Their arguments fell into two main 
groups. The first group was designed to show that the effective cause of the 
loss of the fixture was the Claimants’ own conduct. The second group 
focussed on quantum. 

QUANTUM  
4. The quantum aspects of the case were finally settled by the CA’s judgment 

delivered in February 2008 and have not been affected by the subsequent 
decision of the House of Lords in The Achilleas [2008] UKHL 481 

Essential details of the lost fixture and the substitute fixture. 
5. The lost Chevron fixture involved a ballast leg from Cilacap in Indonesia 

(her last discharge port) to Mina Saud followed by a laden leg from Mina 
Saud to Singapore ending on 20th January. The substitute Vitol fixture 
involved a ballast leg from Cilacap to West Africa and a laden leg from West 
Africa to Cilacap where discharge was completed on 18th March.  

                                                           
1 This case concerned whether substantial damages for loss of a fixture due to late redelivery 
under a time CP were recoverable in contract. The principles of remoteness applicable to this 
claim are not the same as in tort, as the House was at pains to point out.  



6. The profit generated by a tanker voyage is usually expressed in terms of 
Time Charter Equivalent (TCE) earnings. This is simply the difference 
between the income generated by the voyage and those costs directly 
incurred as a result of performing the voyage. These costs are predominantly 
the cost of the vessel’s bunkers consumed during the voyage, port charges 
incurred on the voyage and CP commissions. This difference is then divided 
by the duration of the voyage to calculate a daily TCE. The daily TCE under 
the Chevron voyage using this approach was approx $62,000 while that 
under the Vitol substitute voyage was just over $35,000.   

7. While the calculation of voyage income is straightforward, the calculation of 
loss resulting from an interruption in the vessel’s trading is more 
complicated. The Claimants’ market expert identified two main competing 
methodologies.  

8. The first is the ballast/laden method. Under this method, both the theoretical 
Chevron voyage and the actual Vitol voyage are defined as starting on 
completion of discharge under the previous voyage (i.e. Cilacap in Indonesia, 
where discharge completed on 19th December 2002) and finishing on 
completion of discharge on the subject voyage (viz Singapore in the case of 
the Chevron fixture and Cilacap in the case of the Vitol fixture). This means 
that each voyage consists of a ballast leg followed by a laden leg – hence the 
name ballast/ laden. A theoretical TCE is then calculated for the Chevron 
voyage and then compared to the actual TCE achieved on the Vitol voyage 
for the period over which the voyage dates coincide i.e. on the facts 19 
Dec to 20 Jan. On the facts, this resulted in a difference of US$1.15 million. 

9. Whilst this ballast/laden method is widely used in the industry, it has certain 
flaws.  

10. The first of these concerns the vessel’s position following discharge on the 
subject voyage. The VLCC market has well defined loading areas with the 
Arabian Gulf/Red Sea being overwhelmingly dominant. It is in the 
shipowners’ interest to discharge as closely as possible to these zones as it 
limits the next ballast leg. (Singapore is 450 M closer to the AG than Cilacap 
– but this is not taken into account by the ballast/laden method).   

11.  The second flaw of the ballast/laden method is that it fails to take account of 
different voyage lengths. Different voyages have different voyage times and 



the only accurate method of comparison is to equalise the time period over 
which the analysis is conducted. 

12.  In order to address this second flaw, the “time equalisation” method was 
developed. To achieve this “equality” an assumption has to be made about 
the employment of the vessel over a 57 day period between 20th Jan (the date 
on which the Chevron fixture would have come to an end) and 18th March 
(the actual date on which the Vitol voyage was completed).  

13. It was agreed between both experts that the likely earnings of the FRONT 
ACE in this 57 day period averaged US$3.5 million. This figure represented 
the average earnings derived from a huge selection of all likely voyages and 
voyage combinations which the FRONT ACE would have been able to 
perform in the relevant period.  

14. Applying the time equalisation method, the loss resulting from the 
Claimants’ inability to perform the Chevron fixture increased from the 
US$1.15 million figure under the ballast laden method to US$2.3 million 
applying the time equalisation method2.  The reason for the considerable 
difference in outcome is because the ballast laden method wholly ignores the 
loss suffered in the 57 day period between 20th Jan (when the Chevron 
fixture would have ended) and 18th March (when the Vitol fixture in fact 
ended). 

15. Time equalisation as a method for assessing loss flowing from loss of a 
fixture had not featured in the law reports prior to the decision in The Front 
Ace. In the Argentino in the HL it was assumed (without argument to the 
contrary) that the ballast laden method was an appropriate method to be 
applied to the calculation of the loss.  

16. However, there are two main reasons why that authority should not dictate 
application of the ballast laden method in all cases.  

17. Firstly, the object of an award of damages in tort is to place the victim, so far 
as is possible, in the same financial position that he would have been in if the 
tort had not occurred. On the facts in the FRONT ACE, it was established 
that if the collision had not occurred, the vessel would have earned c.US$5.5 

                                                           
2 Total earnings in period 19 Dec to 18 Mar: $5,541,387.39 less actual earnings in same period 
under the Vitol fixture of US$3,180,891.90 = US$2,360,495.49  - SEE BELOW 



million in the period from 19 Dec to 18 Mar. She in fact earned c.US$3.2 
million in that same period under the Vitol substitute fixture. The loss which 
it is the object of an award of damages to compensate therefore equals 
US$2.3 million. 

18. The second reason relates to the law on mitigation. The Vitol substitute 
fixture was entered into by the Owners of the FRONT ACE in order to 
mitigate their loss. It is well established that losses suffered as a result of acts 
of mitigation are recoverable as damages. By entering into the Vitol fixture, 
the FRONT ACE suffered an additional loss in the period 20 Jan to 18 Mar 
which has to be compensated under ordinary mitigation principles. The 
Argentino did not concern such a situation and does not therefore compel a 
court to apply a methodology which disregards the principle that losses 
flowing out of acts of mitigation are recoverable as damages.         

19. The Admiralty Registrar was persuaded to adopt time equalisation as the 
correct methodology. However, he decided to reduce the quantum of the 
figure which had been assessed on that basis by 20% as he considered that 
this was a loss of chance type case. 

20. In the CA, the MR had no hesitation in approving the time equalisation 
methodology to assessment of the loss. He said this (at paragraphs 60 and 
61): “I agree with the Registrar that the statement by Lord Herschell in the 
Argentino is not binding authority for the proposition that the ballast/laden 
or loss of use/loss of profit basis is the appropriate methodology to be 
adopted in all cases where a claimant loses a fixture as a result of a 
collision. The HL was not saying that as a matter of principle that is the 
only method of assessing loss of profit. It was simply concerned with 
whether the loss advanced by the claimants was recoverable. As I see it, the 
question for decision in every such case is simply what, if any loss of profit 
was incurred as a result of the collision. The underlying principle is of 
course that the claimants are entitled to restitutio in integrum, no more and 
no less. How their loss of profit is to be calculated will depend upon the 
facts of the particular case…..As the Registrar observed, the ballast /laden 
method may be appropriate in a particular case but it may not. All will 
depend on the circumstances.” 

21. As for loss of a chance, the MR accepted the Claimants’ submissions that 
this was not a loss of chance type case. On the contrary it was a case in 



which the FRONT ACE had proved on the balance of probabilities that they 
would have employed the vessel profitably in the 57 day period between the 
end of the Chevron fixture and the end of the Vitol fixture and that the 
average net earnings would have been US$3.5 million. The averaging 
process used to calculate that figure ensured that there would be no over 
compensation. In these circumstances, there was no room for a deduction of 
20% on the basis that that the vessel only had an 80% chance of obtaining a 
fixture or fixtures yielding net earnings of US$3.5 million.  

22. The MR gave some welcome clarification on the issue of the application of 
loss of chance principles to assessment of damages for loss of profit. He said 
this (paragraphs 71-73)  

23. “This is not a case where the Claimants’ loss depends upon a chance of 
making a particular contract. The exercise upon which the experts were 
engaged was to find the appropriate market rate for the use of the vessel in 
the relevant 57 days in circumstances in which it was established that she 
would have been profitably employed during that period…. 

24. There are many cases in which courts or arbitrators have to determine what 
rate of profit would have been earned but for a tort or breach of contract. As 
I see it, in a case of this kind, where the court has held that the vessel would 
have been profitably engaged during the relevant period, where there is a 
relevant market and where the court can and does make a finding as to the 
profit that would probably have been made (and lost) there is no place for a 
discount from that figure to reflect the chance that the vessel would not 
have been employed. It has not in my experience been suggested in the past 
that any such discount should be made. This situation is to be contrasted 
with a case in which it is not shown that the vessel would have been 
profitably employed but she might have been. It may be that in those 
circumstances it would be possible to approach the problem as a loss of a 
chance. However, I would not wish to express a firm view on that question 
in this case where it does not arise on the facts…” 

 
Vasanti Selvaratnam Q.C. 
Stone Chambers 
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LONDON SHIPPING LAW CENTRE  

UPDATE ON DAMAGES – 11TH FEBRUARY 2009 

ACHILLEAS – IS THIS COMMERCIAL CERTAINTY?  
SIMON CROALL QC 

 
 
I. Introduction and legal context 

1. In Transfield Shipping Inc (Appellants) v Mercator Shipping Inc (Respondents) [2009] 1 AC 61, the House of 

Lords considered remoteness of damages in contract, albeit in the specialised context of the redelivery of a 

vessel under the standard form of time charterparty. In principle, at least, the relevant principles apply equally 

to all contracts and certainly to contracts relating to the chartering of vessels.  

 

2. The issue addressed by the House as formulated by Lord Hoffmann at para 9 (p.67)  as follows: 

“The case therefore raises a fundamental point of principle in the law of contractual 
damages: is the rule that a party may recover losses which were foreseeable (“not 
unlikely”) an external rule of law, imposed upon the parties to every contract in default of 
express provision to the contrary, or is it a prima facie assumption about what the parties 
may be taken to have intended, no doubt applicable in the great majority of cases but 
capable of rebuttal in cases in which the context, surrounding circumstances or general 
understanding in the relevant market shows that a party would not reasonably have been 
regarded as assuming responsibility for such losses?” 

 

3. The question posed by the Appeal, whether as formulated by Lord Hoffman or more 

generally, is a policy question: what limit should be placed upon the recovery of damages 

for breach of contract. There are competing and sometimes apparently contradictory 

considerations and in commercial law two “principles” tend two arise: the requirements of 

certainty and the so called compensatory principle (i.e. the principle that the innocent party 

should be put in the position as if the contract had been performed). 

 

4.  The previous year in The Golden Victory [2007] 2 AC 353 the House had addressed the 

tension between these considerations again in the context of time charters and the 

assessment of damages. A majority decided that the compensatory principle prevailed 

despite a strong dissent from Lord Bingham. There is no doubt that The Golden Victory has 

been the subject of criticism. There is also no doubt that the majority of the House in the 

Achilleas appeal were in sympathy with the minority in the Golden Victory. 

 

5. Although it is impossible to be sure, it seems likely that in part the House in this appeal 

were responding to a perceived need to reassert the importance of certainty, although 



somewhat curiously the importance of certainty hardly forms any part of the express 

reasoning (although Baroness Hale alludes to it in her Speech at paragraph 93 p.91).   

 

II. The Facts 

6. The Achilleas was under time charter and the latest day for redelivery of the Vessel was 2 

May 2004. In response to notices of redelivery given in late April Owners fixed the Vessel 

for a follow on charter with Cargill at US$39,500 per day with delivery to take place by 8 

May (“the Cargill Fixture”).  The vessel was not redelivered until 11 May. In the 

intervening period there was a substantial fall in the market. On 5 May, Owners approached 

Cargill to obtain an extension of the cancelling date.  Cargill agreed to this but only in 

return for a US$8,000 per day reduction in the hire rate, to reflect the then market rate.  

 

7. Owners claimed for their loss of profit for the entire period of the Cargill Fixture, i.e.  the 

reduction in the hire rate they were forced to agree. Charterers argued that, although they 

were in breach of charter, they should only be liable for the difference between the market 

rate and charter rate during the nine day overrun from the date that the vessel should have 

been redelivered to the date when it was in fact redelivered – the so called overrun measure.  

 

III. The Decisions of the Arbitral Tribunal and the Lower Courts 
The Arbitrators 
8. The Majority of the Tribunal (one arbitrator dissented) made the following findings: 

(1) That “in today’s market” in the event of late redelivery of a vessel, the loss of the next fixture by 
Owners due to the cancellation date of the next fixture being missed was “the kind of result which 
the parties would have had in mind” when they concluded the extension of the charterparty. 

(2) That the fact that the market rate for tonnage may go up and down was well known in the market 
and would have been known by Charterers. 

(3) The type of loss claimed by Owners was readily identifiable to those with “even a minimum of 
experience of the shipping industry”. 

(4) Because the type of loss claimed was foreseeable, in the sense indicated above, it did not matter 
that the precise extent of the loss was not foreseeable. 

(5) The claim fell within what the Majority described as the first rule of Hadley v. Baxendale and the 
Owners’ claim was allowed. 

  
9. Mr. Justice Christopher Clarke (reported at [2007] 1 Lloyd’s Rep 19) upheld the Award concluding that in 

the light of the Majority Arbitrators’ findings the loss claimed was not too remote and could be regarded as 

naturally arising from the breach especially given the findings as to what the parties had contemplated at 

the relevant time (see paragraphs 55-6). 

 
10. The Court of Appeal (Ward, Tuckey and Rix LJJ) (reported in [2007] 2 Lloyd’s Rep 555) dismissed the 

appeal. The main points in the judgement of Rix LJ who gave the judgment of the Court were as follows: 



(1) There is no fixed rule, and no binding authority, that damages are limited to the overrun measure 
(paragraphs 118-119). 

(2) The refixing of the vessel at the end of the Charterers’ charter was not merely “not unlikely”, it 
was in truth highly probable (barring other possibilities). The nature of the chartering market was 
at all times an open book to the Charterers: it was their own business and it was a market which 
went up and down and could be volatile (paragraph 96). 

(3) To restrict damages to the difference between contract and market rates for the period of overrun 
would be both undesirable because it put owners too much at the mercy of their charterers and 
uncommercial because charterers already know that a new fixture, in all probability fixed at or 
around the time of redelivery, will follow on from their own charter (paragraph 119). 

 
IV   The Remoteness test according to orthodox thinking prior to this decision 

11. To put the decision in context it is useful first to set out the law as it was widely understood before this 

decision. The classic statement of the test for remoteness is set out in Hadley v Baxendale (1854) 9 Ex. 341 at 

page 354: 

“Where two parties have made a contract which one of them has broken, the damages which the other party 
ought to receive in respect of such breach of contract should be such as may fairly and reasonably be 
considered either arising naturally, ie according to the usual course of things, from such breach of contract 
itself, or such as may reasonably be supposed to have been in the contemplation of both parties, at the time 
they made the contract, as the probable result of the breach of it.” 

 
12. Lord Reid’s formulation of the test of remoteness in The Heron II [1969] 1 AC 350 received subsequent 

approval (see eg The “Rio Claro” [1987] 2 Lloyd’s Rep 173). His approach was to ask whether the loss in 

question was: 

“of a kind which the defendant, when he made the contract, ought to have realised was not unlikely to result 
from the breach … the words “not unlikely” …  denoting a degree of probability considerably less than an 
even chance but nevertheless not very unusual and easily foreseeable.” (at page 382 – 383). 

 
13. There was no additional requirement that the contract breaker has “assumed responsibility for the loss”, 

save where the loss claimed is unusual and recovery of such loss would require special notice of unusual 

facts or circumstances (i.e the “second rule” in Hadley v Baxendale) (eg McGregor on Damages, 17th Ed 

(2003) at paras 6 – 174 to 177). 

 
V Judgments of the House of Lords 
14. All five Law Lords gave speeches allowing the appeal and confining the damages to the overrun measure 

despite the fact that the loss of profits (a) had been suffered by Owners (b) had been the result of Charterers’ 

breach and (c) were a not unlikely consequence of the breach. Two strands emerge. These strands had not 

been the subject of much, if any, detailed argument on the appeal. At the hearing Charterers had placed most 

weight on the contention that there was a market-based rule which required the appeal to be allowed – this 

argument was hardly addressed in the Speeches and had failed below. The result is that some of the reasoning 

is not as carefully worked through as it might have been and does not adequately address how their reasoning 

fits with previous decisions of the House.  

 

15. The Majority or dominant reasoning was that found in the speeches of Lords Hoffman, 

Hope and Walker whose reasoning is similar. 

 



16. Lord Hoffmann rejected the submission that the “starting point” was that damages were 

designed to put the innocent party, so far as it is possible, in the position as if the contract 

had been performed (Robinson v Harman (1848) 1 Exch 850, 855) and instead stated that 

one must first decide whether the loss for which compensation is sought is of a “kind” or 

“type” for which the contract-breaker ought fairly to be taken to have accepted 

responsibility. He cited Banque Bruxelles Lambert SA v Eagle Star Insurance Co Ltd (sub 

nom South Australia Asset Management Corpn v York Montague Ltd) [1997] AC 191, 211 

and concluded that the same principle applied to an express contractual duty (to redeliver 

the ship on the appointed day).  

 

17. He concluded that everything rested upon whether the loss claimed was of a type which the 

contact breaker had agreed to assume responsibility. He stated: 

“What is the basis for deciding whether loss is of the same type or a different type? It is 
not a question of Platonist metaphysics. The distinction must rest upon some principle of 
the law of contract. In my opinion, the only rational basis for the distinction is that it 
reflects what would have been reasonable and have been regarded by the contracting 
party as significant for the purposes of the risk he was undertaking.” 

 

18. Lord Hope acknowledged that he was, at first, inclined to find in favour of Owners, but 

changed his mind after considering the draft speeches of Lords Hoffmann, Rodger and 

Walker. Lord Hope considered that “assumption of responsibility” formed the basis of 

remoteness of damage in contract and that the key question should be “whether the loss was 

a type of loss for which the party can reasonably be assumed to have assumed 

responsibility”.  He considered that Charterers could not be expected to know “how” 

Owners would deal with the charterers under any subsequent fixture and hence the type of 

loss claimed was completely unpredictable.  

 

19. Lord Walker also supported the concept of “assumption of responsibility”. He placed real 

emphasis on the need for commercial certainty and expressed the relevant question in the 

following way: 

“It is also a question of what the contracting parties must be taken to have in mind having 
regard to the nature and object of their business transaction”. 

 

He rejected the application of Lord Reid’s “not unlikely” test.  Instead, in his view, what 

mattered was: 



“whether the common intention of reasonable parties to a charterparty of this sort would 
have been that in the event of a relatively short delay in redelivery an extraordinary loss, 
measured over the whole term of a renewed fixture, was, in Lord Reid’s words, … 
“sufficiently likely to result from the breach of contract to make it proper to hold that the 
loss flowed naturally from the breach or that loss of that kind should have been within 
….contemplation””.   

 

20. Lord Rodger adopted a different approach. He did not adopt the assumption of 

responsibility test. Instead he sought to say that the loss was simply outside the ordinary 

contemplation of these parties. He noted that it requires extremely volatile market 

conditions to create the situation which occurred and concluded that loss arising out of such 

volatility was not a kind of loss that could be said to be the “not unlikely” result of the 

breach.   

 

21. When discussing the speeches in Victoria Laundry and the Heron II he stated (at para 52) as 

follows: 

“ .. In any event, amidst a cascade of different expressions, it is important not to lose sight 
of the basic point that, in the absence of special knowledge, a party entering into a 
contract can only be supposed to contemplate the losses which are likely to result from 
the breach in question - in other words, those losses which will generally happen in the 
ordinary course of things if the breach occurs. Those are the losses for which the party in 
breach is held responsible - the stated rationale being that, other losses not having been 
in contemplation, the parties had no opportunity to provide for them”. 

 

22. Baroness Hale only reluctantly allowed the appeal and at the end of her Speech states  

“Therefore, if this appeal is to be allowed, as to which I continue to have doubts, I would 
prefer it to be allowed on the narrower ground identified by Lord Rodger, leaving the 
wider ground to be fully explored in another case and another context.” 

 

She is critical of the approach of Lord Hoffmann in particular, in the following terms: 

“ it seems to me that it adds an interesting but novel dimension to the way in which the 
question of remoteness of damage in contract is to be answered, a dimension which does 
not clearly emerge from the classic authorities. There is scarcely a hint of it in The Heron 
II, apart perhaps from Lord Reid’s reference, at p.385, to the loss being “sufficiently 
likely to result from the breach of contract to make it proper to hold that the loss flowed 
naturally from the breach or that loss of that kind should have been within his 
contemplation” (emphasis supplied). In general, The Heron II points the other way, as it 
emphasises that there are no special rules applying to charterparties and that the law of 
remoteness in contract is not the same as the law of remoteness in tort.” 

 

She adds: 



“The rule in Hadley v Baxendale asks what the parties must be taken to have had in their 
contemplation, rather than what they actually had in their contemplation, but the 
criterion by which this is judged is a factual one. Questions of assumption of risk depend 
upon a wider range of factors and value judgments. This type of reasoning is, as Lord 
Steyn put it in Aneco Reinsurance Underwriting Ltd v Johnson & Higgins Ltd [2002] 1 
Lloyd’s Rep 157, para 186, a “deus ex machina". Although its result in this case may be 
to bring about certainty and clarity in this particular market, such an imposed limit on 
liability could easily be at the expense of justice in some future case. It could also 
introduce much room for argument in other contractual contexts.”  

 

VI. Implications 

The relevant test 

A new test? 

23. Only time will tell whether this decision has changed the test for remoteness in contract 

generally. There is already some indication of a divergence of opinion as to this.  

 

24. The authors of Chitty on Contracts seem to think that it might have done and devote 4 pages 

to the case and its implications (see Chitty 30th Ed at paras 26-100A-100G at pp.1660-

1666); this view is shared by a number of commentators (see eg Foxton,  LMCLQ 461 at p. 

471 and 475-6). Whereas the first (albeit tentative) expression of judicial interpretation of 

the case emanating from the Commercial Court suggests that the law has not changed (see 

Flaux J dealing with a paper application under s.69 of the Arbitration Act 1996 in The Amer 

Energy at (2008) 759 LMLN 4 – considered in more detail below).  
 

25. It is difficult to be confident that Flaux J (who did not have the benefit of anything like full 

argument and was simply dismissing a paper application) is right. The application of the 

assumption of responsibility test by a Majority of the House is, as Baroness Hale points out, 

both novel and very different to how the test in contract had previously been understood. 

The Majority appear to regard this not as an aspect of the test but “the starting point”. There 

must be a real risk that it has added an extra dimension to the existing test in all cases or at 

least in many shipping cases. 

 

26. However, it is not at all clear how parties (or courts) will determine what responsibilities 

parties agreed to assume other than by applying the existing foreseeability question . For 

that reason it may be that the test articulated by the Majority will not lead to a different 

outcome in many cases; but it did in this appeal and so is capable of doing so more widely.  

 



27. The position is confused further by the fact that decisions of the Lords which appear to 

contradict the assumption of responsibility approach are simply not addressed or explained. 

This might in part be a function of the fact that the assumption of responsibility point was 

never argued before the House, as Baroness Hale notes. 

 

28. A good example is Jackson v Royal Bank of Scotland, [2005] 1 WLR 377, the last case in 

which the Lords considered remoteness in contract. In Jackson the Claimant imported dog 

chews from Thailand and sold them on to a customer in the UK.  The customer knew the 

identity of the supplier in Thailand, but not of the mark-up on each order. The Bank 

erroneously sent documents, including an invoice from the Thai supplier, to the customer 

who saw the amount of mark-up and decided to cut the Claimant out of the business.  

 

29. The Claimant sued the bank for breach of confidence and succeeded and was awarded 

damages for the loss of opportunity to earn future profits from its trading relationship. The 

judge awarded damages on the basis that there was a significant chance that the Claimant’s 

relationship with the customer would have continued for a further four years. The Court of 

Appeal substantially reduced the level of damages on the basis of remoteness. However, the 

House of Lords (including Lords Walker and Hope) held that it was wrong to limit the 

period for which damages were recoverable by reference to what was within the reasonable 

contemplation of the Bank.  The appeal was allowed and the original judge's order restored. 

 

30. It is not easy to see why the Bank could be said to have “assumed a responsibility” for 

trading loses continuing over a 4 year period. In fact this case is only explicable on the basis 

that the “not unlikely” test is the proper test.  

 

31. So it is reasonable to ask – what reflects the law: Jackson (2005) or Transfield (2008) or 

both? And if both, how do the two decisions sit together? This is especially so given Lord 

Hoffmann identifies the banking market as a particular sector for which the assumption of 

responsibility test is appropriate (see para 11). 

 

32. Furthermore – and perhaps most fundamentally - how does Transfield sit with the Heron II? 

As Baroness Hale points out, there is hardly a hint of assumption of responsibility in the 

House of Lords decision widely thought to define the modern test of remoteness. Is it no 



longer the law? If not, why did the House not say so or at least provide guidance as to when 

the test set out in that case does apply and when it does not? 

 

33. Furthermore how does Lord Rodger’s statement that losses are only recoverable if they 

were likely to result from the breach (para 52) fit with the express statement by Lord Reid 

in the Heron II [1967] 3 WLR 1491 at 1505 which suggests the test is that is that the loss 

was “not unlikely to occur”, which words provide a rather different emphasis and approach. 

The upshot is that the legal test for remoteness in relation to contract damages appears a 

good deal less clear after this appeal than it did before. 

 

34. Although it would be convenient to conclude that the House was not saying anything new 

and were simply restating the old test in a new way this seems unlikely. Under the old test 

the appeal would have been dismissed. 

 

Point of Law 

35. One thing is clear however and that is the approach of the majority means that, in the 

context of remoteness and in particular whether responsibility for a type of loss was 

assumed, both the question to be asked and the answer to that question are matters of law 

not fact. 

 

36. This is clear from the speech of Lord Hoffman at para 25 p.71 with whom Lords Walker 

and Hope concurred. This is not simply of academic interest – it means that all decisions of 

Arbitral tribunals on remoteness may be subject to appeal even if they have scrupulously 

asked themselves the right question.  

 

Market movements and forseeability 

37. A further area of confusion arises from the minority (Lord Rodger’s) ratio. This appears to 

be founded on the proposition that market movements which are volatile are unforeseeable 

or sufficiently unlikely to fall outside the parties’ contemplation.  

 

38. Apart from the objection that this approach appears to involves a finding of fact as to what 

was and what was not in the parties’ contemplation; there is a more important point. For 

many years commercial judges and arbitrators have taken the view that even volatile 

movements in the market are not too remote to form the basis of an award of damages 



because parties are taken to foresee that markets can move in that way: see The Rio Claro 

[1987] 2 Lloyd’s Rep. 173 and North Sea v PTT [1997] 2 Lloyd’s Rep. 418 where Thomas 

J said at p. 438, that where a claim was based upon a market 

“it would generally have been no answer to that claim that the market had moved in an 
unprecedented way…” 

 

39. It follows that this ratio disturbs a settled understanding of the law that market movements 

per se, whatever they may be, are foreseeable. It also raises the difficult question of when a 

movement is sufficiently volatile to take its consequences outside the contemplation of the 

parties. 

 

VII Subsequent Decision 
40. In ASM Shipping Ltd v TTMI Ltd (The Amer Energy”) (Flaux J)(2008) 759 LMLN 4, the Court was faced with 

an application for permission to appeal an arbitral award on the basis that the Tribunal applied the wrong test 

for remoteness because they decided the case based upon the law as it was prior to the House of Lords 

judgment in Transfield albeit that when the Award was published that judgment had been delivered. 

 

41. Flaux J dismissed the application on paper. He did so on two bases. First that Transfield had not changed the 

law. Second that the Tribunal had made particular findings of fact which meant on any view of the test it had 

been satisfied. It is only the first ground which is of general importance. On this he concluded:  

(i) the House of Lords, or at least a majority of their Lordships, were not intending to lay down 

some completely new test as to recoverability of damages in contract and remoteness different 

from the so-called rule in Hadley v Baxendale (1854) 9 Exch 341 as refined in The Heron II 

[1969] 1 AC 350; 

(ii) To the extent that Lord Hoffmann was purporting to lay down some new test as to recoverability 

of damages in contract, he was in a minority; 

(iii) it was important to note that even Lord Hoffmann acknowledged in paragraphs 9 and 11 that 

departure from the normal principles of foreseeability would be unusual and the present Court 

did not consider that he was intending to say that in all shipping cases (as opposed to the type of 

time charter case then under consideration) the rule in Hadley v Baxendale as subsequently 

refined would no longer apply.  

 

42. It is suggested that the significance of this decision should not be overstated. It is somewhat 

unusual for the short reasons given on this type of application to be made public, less still 

reported. The application and the limited argument made before he Judge means that this 

decision should not perhaps be given too much weight. However it does show that at least 

one judge will take some persuading that the Achilleas has changed the law. Whether that 

reflects the view of other judges remains to be seen. 



 

VIII Conclusions 

43. The overall result of the decision, it is suggested, is to leave the legal position more 

uncertain: it is difficult now to be clear what is the applicable test and whether the 

formulations of the test found in a number of House of Lords cases are different. The irony 

is that the House may, in that sense have achieved the precise opposite of the certainty 

which the Lords appear to value so highly.  

 

44. The position in terms of uncertainty is compounded by elevating all aspects of remoteness 

to questions of law.   

 

45. The legitimate criticism is that in its wake it is less clear what question a Tribunal should be 

asking themselves in the context of remoteness and hence more difficult to give clear and 

certain legal advice. 

 

Simon Croall Q.C. 

4th February 2009 

Quadrant Chambers 

10 Fleet Street EC4Y 1AU 

www.quadrantchambers.com
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1. This decision has been hailed by some as a brave new approach to damages in 

contract and criticised by others as a confusing and heretical attempt to introduce 

principles derived from the law of tort into contract damages.   

2. The thesis of this brief talk is that the decision a) is an orthodox development of 

established contractual principles; b) will make little difference to the great 

majority of cases in contract; and c) in the specific case of late redelivery, brought 

certainty to what was rapidly becoming a complex area.  

3. There are two distinct ratios in the Lords. This talk will concentrate on the views of 

what I perceive to be the majority – Lords Hoffman, Walker and Hope. In view of 

the time constraints, the analysis below is inevitably superficial. 

The practitioner’s approach to damages. 

4. I suspect that most commercial shipping lawyers ask themselves the following 

questions: 

a) Is there an established tariff? For example, sound arrived value v salvage 

value in a cargo claim. Or market v contract in the case of a charterparty 

overrun. If the answer is ‘yes’, we tend to stop here.  

b) Where there is no tariff. The main questions are: 

i) The classic ‘not unlikely’ question derived from Heron II’s 

application of Hadley v Baxendale. 

ii) If the particular loss is unusual, is it the same kind of loss as a ‘not 

unlikely’ loss?  

iii) If the loss is loss of profit, is it extravagant or unusual? 



5. We do not tend to ask ‘is this a first or second limb case’, because the modern 

law tells us there are not two rules, there is one continuous spectrum.  

6. We do not generally concern ourselves with the principles behind the questions. 

For example, why should the ‘not unlikely’ test be the touchstone in damages? 

Why should it be applied at the date of contract, rather than the date when the 

breach is committed? Why should contract damages be narrower than the rule of 

damages in tort? Why is it the future contract breaker’s knowledge which 

matters? 

The touchstone of principle 

7. The answers to such questions seem to me to lie in the particular English 

emphasis on freedom of contract, and in particular the freedom to impose an 

exclusion or limitation to cover a head of loss3. It was not felt to be just that a 

carrier, for example, who charged modest sums for carrying sophisticated 

equipment, should be faced with large claims for types of damages which the 

carrier would not have thought he should exclude or limit at the time when he 

contracted - because he did not know such damages was liable to occur, either at 

all, or save in the tiny minority of cases. As a result the various rules were 

formulated. They all look at the position from the contract breaker’s point of view 

at the time of contracting. This is the critical time when the Defendant is free to 

limit, exclude or assume liability.  

8. Accordingly: 

a) In ‘first limb cases’, the ‘not unlikely’ test applies because if a particular 

kind of loss would be not unlikely to occur in the ordinary course, then the 

Defendant does not have to have his attention drawn to it. In the ordinary 

case, he is taken to know that this will be the loss which will ensue. So at 

the time of contracting, he has had a fair chance to insert any exclusion or 

limitation he wished to do. If he does not exclude or limit, he has assumed 

responsibility for paying this measure. 

                                                           
3 The ‘two rules’ are derived from the French Civil Code, but there is a particular English spin to 
their formulation and application. See David Ibbetson “A Historical Introduction to the Law of 
Obligation (1999)  



b) In second limb cases, the Defendant not only had to have his attention 

drawn to the special facts, it had to be in circumstances from which it could 

be said that the Defendant had assumed liability to pay damages by 

reference to this special loss. 

The modern law 

9. The law has not stood still since Hadley v Baxendale. Far more types of loss are 

now held to arise in the ordinary course than in Victorian times. Recognised tariffs 

have emerged, particularly in marine cases. The two rules have been recognised 

to be one. A careful and accurate formulation of the blended rule was given by 

Robert Goff J in the Pegase4:  

“...the test appears to be: have the facts in question come to the defendant’s 
knowledge in such circumstances that a reasonable person in the shoes of the 
defendant would, if he had considered the matter at the time of the making of the 
contract, have contemplated that, in the event of a breach by him, such facts were 
to be taken into account when considering his responsibility for loss suffered by 
the plaintiff as a result of the breach.” 

10. This formulation takes a step back. There are rare cases where the mechanical 

application of the ‘not unlikely’ question gives the wrong answer. Sometimes it 

would result in the contract breaker paying too little: see the example of the 

lightening conductor breach given by Lord Walker in the Achilleas, or the plaster 

falling down in the court room in the Heron II. Sometimes it would give too much: 

see the taxi driver example beloved by academics. The fundamental issue in all 

cases is ‘what facts would the contract breaker expect to have taken into 

account?’ 

The effect of the Achilleas  

11. The Achilleas was one of the rare cases. At the time of contracting, it would 

never have entered a Charterer’s mind that he would be asked to pay damages 

for late delivery by reference to anything other than the contract v market rule. He 

knew it was not unlikely that the Owner could suffer a different loss by reference 

to his actual plans for future employment, but he would not have expected such 

matters to be taken into account when assessing his liability.  It was for the 

Owner, at the time of contracting to suggest an alternative measure if that was 

                                                           
4 [1981] 1 LLR 175 



what he wished to have and it would then be for the Charterer to exclude, limit or 

assume such liability. 

12. The general significance of the case is that it recognises that the assumption of 

responsibility test which had hitherto been regarded as applying to second limb 

cases only, now should apply to all cases. This makes sense, not least because 

there are no longer two rules. In practice, this extension or reappraisal will seldom 

make a difference to the outcome. Generally, the default answer on assumption 

of responsibility will still be the answer given to the ‘not unlikely’ question. 

13. Turning to the tariff cases, a ‘contract v market’ rule is a rule of thumb, not a rule 

of law. The reason why it is habitually applied to say a cargo claim, or a late 

delivery claim is because absent some specific facts, that is what the Defendant 

is taken to have contemplated would be taken into account when assessing 

liability. These rules will continue to apply. 

14. Turning specifically to late delivery in time charterparties, the pragmatic 

justification for the existing rule is that a) it brings certainty; b) it cuts down legal 

costs in applying an open ended rule to varying circumstances; c) it is in effect a 

‘quantum meruit’ measure which pays a measure of damages fair to both sides in 

most situations; d) while it will not otherwise reflect the so-called actual loss (it 

could be more or less) in many cases it will be unclear whether there has been a 

loss at all save after expensive and exhaustive inquiries, and a simple rule is 

generally good enough; e) it is better for Owners’ cash flow to have a hard-edged  

claim which can be sent with the final balance of account than a claim which 

takes months to crystallise. 
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Overview: 

Change in the regulatory landscape
Need for those in the shipping industry to 
adapt to that change
That adaptation includes awareness of 
potential remedies/liabilities arising from 
the operation of EC/UK competition law
Direct effect of EC/UK competition law –
see Case C-298/04: Manfredi – judgment 
of the European Court of Justice of 13 
July 2006



Jurisdiction:

International nature of maritime industry
Anti-competitive agreements and abuses 
of dominant positions in that industry 
therefore will often be international
Essential primary question will be that of 
jurisdiction
UK position: Provimi Ltd. Aventis Nutrition 
SA [2003] EuLR 518
Contrasting US position: Hoffmann-La 
Roche v. Empagran US Supreme Court 
542 U.S. 155 (2004)



Regulatory action:

OFT recommendations re effective 
redress for consumers and business 
– November 2007
European Commission’s White 
Paper on damages actions for 
breach of EC anti-trust rules – April 
2008
OFT response to Commission White 
Paper – July 2008



High Court or CAT

Criteria – s.47A Competition Act 1998; 
s.16(4) Enterprise Act 2002; CPR PD 30, 
paras 8.3 – 8.9
Limitation – critical differences between 
CAT and High Court
Remedies – damages, restitution, 
injunctive relief
Costs – CAT’s approach to infringers
Practice direction for relevant claims 
brought in the High Court – CPR B12
Parallel proceedings: see Ineos Vinyls 
Limited v. Huntsman [2006] EWHC 1241 
Ch; see also Cityhook v. BT and Others



Arbitrations: 

Competition law and arbitrations – see 
Case C-126/97: Eco Swiss [1999] ECR I-
3055; see also Lady Navigation Inc. v. 
LauritzenCool AB and Others [2005] 2 
Lloyd’s Rep 63
Issue of status, in particular whether the 
grant of an exemption under Article 81(3) 
or s.9 Competition Act – see Case 108/81: 
Nordsee v. Reederie Mond [1982] ECR 
1095 and Case C-125/04: Denuit v. 
Transorient 27th January 2005



Causation: 

Critical ingredient in successful 
damages claim
Examples of failures to prove 
causation: Arkin v. Borchard Lines
[2003] EuLR 287; Arkopharma v. 
Ste Roche – judgment of the 
Tribunal de Commerce de Nanterre 
of 11 May 2006
Issue of passing on – UK position, 
EC position and US position



Damages

Difficult questions, for compensatory 
damages, on remoteness, 
foreseeability etc.
Many different models for 
quantification
Exemplary damages not generally 
available (Devenish)
“Restitutionary” damages based on 
defendant’s gain not generally 
available (Devenish)



Conclusion: 

Greatly enhanced opportunities for 
victims of anti-competitive practices 
in the maritime field
Critical for shipping, competition and 
litigation lawyers to work in teams 
on such cases 
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break in the chain of causation between the collision and the loss. 
 
4. New Navigation (2009). Instructed on behalf of Oldendorff Carriers by 
Stephenson Harwood (Ingolf Kaiser), this multi-million dollar arbitration raises 
issues as to safety of the approaches to the port of Matanzas on the Orinoco 
River and whether the effective cause of a grounding was unseaworthiness or 
negligent navigation on the part of the Master and Pilot. 
 
5. WADI SUDR (2008-2009). Important case on developing principles in the area 
of anti-suit injunctions and Europe. Instructed by Ince and Co (Stephen Askins) 
on behalf of shipowners in proceedings seeking an anti-suit injunction to restrain 
proceedings in Spain in support of London arbitration. First case to grapple with 
the issue of whether a judgment obtained in Spain on the issue of incorporation of 
a London arbitration clause into the bill of lading has to be recognised by the 
English Court.  
 
6. Banga (2008-2009): Multi-party Commercial Court action arising out of alleged 
vapour phase contamination of gasoil cargo raising technical issues as to 
mechanism, seaworthiness and due diligence. Instructed by Bentley Stokes and 
Lowless (Vernon Sewell) on behalf of intermediate charterers. 
 
7. Genoa (2008): Arbitration arising out of damage to a cargo of bananas. Issues 
raised on content of obligation to take delivery under clause 5 of Gencon (1994 
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http://www.brickcourt.co.uk/news/25-04-2007---cityhook-limited-v.-oft-and-others--2007--cat-18.asp
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