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1. This is the second of the two LSLC events on piracy issues, responding to the spate – now 

more like a torrent – of attacks on shipping by Somali pirates. Last year’s event (Piracy I) 

concentrated on insurance issues. Although the main focus of t his event is on practical issues 

and charterparty issues, the insurance aspects need revisiting in the light of experience, and of 

the recent Commercial Court decision in The Bunge Melati Dua (18.2.2010). In any case the 

availability of insurance is surely one of the practical issues of most concern to shipowners and 

charterers. 

2. For those who attended last year’s event, I apologise in advance if what follows is repetitive 

old news. I have tried to avoid this. 

Meaning of piracy for insurance purposes 

3. The insurance coverage for piracy is surprisingly complex ― surprising because piracy has 

always been a named peril in marine policies
1
. It is also perhaps rather surprising that there 

have only been two reported cases in the English Courts in which the meaning of piracy has 

been examined in any detail in an insurance context
2
. The constituent elements of piracy 

which emerge from the judgments in these cases are that the motive for the attack must be 

for private gain, that the attack must take place when the vessel is at sea, and that violence 

must have been used or threatened at the time of the initial attack.
3
 

                                                           
1
  “Pirates rovers and thieves” in the SG form. 

 
2
  Republic of Bolivia v Indemnity Mutual Marine Assn. Ltd [1909] 1KB 785; The Andreas Lemos [1983] QB 647. 

 
3
  In The Andreas Lemos, there was no threat or use of force until the armed gang which had boarded the vessel was 

attempting to escape. It was a case of clandestine theft which does not qualify as piracy. “Piracy is not committed by 

stealth” (Andreas Lemos at 662). 
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4. The only feature of the Somali incidents that may be described as novel is that the objective is 

ransom,  ― so that the description of piracy as “forcible robbery at sea”
4
 or Staughton J’s 

comment that “most, if not all, pirates are also thieves
5
 may not be apposite. International law 

definitions of piracy are certainly wide enough to include hi-jacking or detention for ransom.
6
 

5. The Somali incidents must plainly qualify as piracy, as a general rule. The object being ransom 

cannot change that. What would make a critical difference would be if evidence were to 

emerge of a terrorist link. Terrorists are not pirates, under English law or indeed under public 

international law. Piracy must be for private gain. So far, there are no solid indications of the 

Somali gangs having terrorist links. 

Hull and machinery coverage 

6. Under the standard Institute Time Clauses (1983 and 1995) and the 1HC, piracy is a named 

peril under the Perils Clause and the exclusion of capture, seizure etc is qualified by the words 

“barratry and piracy excepted”. 

7. This is the same basic technique as had been used in earlier periods when piracy was covered 

by the marine policy. An act of piracy will almost invariably amount to seizure or attempted 

seizure
7
, which would be excluded by the FC&S Clause or war exclusion clause if not amended. 

8. There are two other exclusions which may affect the coverage for piracy under the ITC and 

IHC. 

9. The Strikes Exclusion Clause (new in 1983) excludes loss caused by persons taking part in riots. 

This is where the magic figure of 12 becomes relevant. The Institute War and Strikes Clauses 

contain a general exclusion of piracy except for losses covered by the perils listed in Clause 1.4 

one of which is loss caused by persons taking part in riots. 

10. So if pirates can be said to have been taking part in a riot (but not otherwise), piracy will be 

covered by the war risks policy instead of the marine risks policy. Sooner or later this potential 

conflict between the marine sheep and warlike goats may have to be resolved,  but I am not 

                                                           
4
  The definition in Carver, approved in the Republic of Bolivia  case at 802-3. 

 
5
  Andreas Lemos, at 654. 

 
6
  “any illegal acts of detention” are included in the UNCLOS Article 101 definition. 

 
7
  The fact that the exclusion extends to “the consequences thereof or any attempt thereat” is potentially important. 
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aware of any cases where battle is about to be joined. I will come back to the question of what 

“riot” means. 

11. The second potentially relevant exclusion from the ITC is the inaptly named (and sadly 

ungrammatical) Malicious Acts Exclusion.
8
 This reads as follows (in the 1983 ITC): 

“In no case shall this insurance cover loss damage liability or expense arising 

from 

25.1 the detonation of an explosive 

25.2 any weapon of war 

And caused by any person acting maliciously or from a political motive.” 

12. This exclusion has been around since at least the 1970 Hull Clauses and has yet to be judicially 

construed. The words “persons acting maliciously” have however been construed. In The 

Mandarin Star
9
, they were said to require an element of spite or ill-will, but it has since been 

held (by Colman J in The Grecia Express)
10

 that malice simply refers to the conduct of someone 

who is intending to cause loss or damage. I think this broader test is right, and on the face of it 

pirates are likely to be acting maliciously, in ransom cases as much as in others. Since the 

vessel’s seizure in a piracy case is likely to have been achieved by the use or threatened use of 

weapons, there may be piracy cases where it could be argued the shipowner is left without 

cover. But on reflection it seems unlikely that the Courts would countenance a result where 

there was no piracy cover under either policy, and I pitched this too strongly in Arnould (17
th

. 

Ed. Para 24-31); but I see that Professor Baris Soyer takes a similar view to that expressed in 

the current Arnould, in the new volume of Thomas, Modern Law of Marine Insurance. 

13. The marine risk/war risk issue (piracy/riot) can be resolved by using the Violent Theft, Piracy 

and Barratry Exclusion Clauses and corresponding endorsement to the War and Strikes 

Clauses introduced by the Joint Hulls Committee and Joint War Committee in 2005. This puts 

piracy firmly back in place as a war risk. There doesn’t appear to have been much take up for 

these Clauses. (There is of course a potential downside for Owners; it is much easier for war 

                                                           
8
  The grammar has been improved in the IHC but the exclusion is not much clearer. At least, “weapon of war” has been 

discarded in the IHC. 

 
9
  [1969] 2 QB 449. 

 
10

  [2002] 2 Lloyd’s Rep. 88, 96; Arnould para 24-31. 
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risk underwriters to impose geographical and other restrictions in what are now called areas 

of perceived enhanced risk and to impose additional premiums).
11

 

Cargo insurance 

14. Cargo insured under the (A) Clauses is covered against piracy unless the loss is one resulting 

from riot. Neither the (B) nor the (C) Clauses covers piracy. In nearly all cases the exclusion of 

seizure (unqualified in the (B) and (C) Clauses) will bite. If seizure applies, purchasing cover 

under the Malicious Damage Clause or Theft and Pilferage Clause won’t help because those 

add-ons to (B) and (C) Clause cover are still subject to the main exclusions. There could 

conceivably be cases where the coverage for general average losses under the (B) and (C) 

Clauses could be invoked (where there was no seizure or attempted seizure). That apart, if a 

cargo owner wants protection against piracy he will need to invest in (A) Clause cover, and he 

will need to take out Strike Clause cover which protects against riot. There will certainly be 

cases where the cargo is not insured against piracy or is only covered in the event of 12 or 

more pirates being involved (amounting to a riot).  

Economic losses 

15. The Institute Freight Clauses don’t cover simple off hire claims (the Time Charter Clause, aka 

Loss of Time Clause). There is also a standard delay exclusion. The War and Strike Clauses on 

Freight also contain the famous Frustration Clause. An owner who wants protection against 

loss of hire during a piracy detention or loss of earnings when his charterer tries to declare 

frustration, or a charterer who wants protection against the cost of continuing payment of 

hire during a piracy detention will need a good broker. There are brokers’ wordings covering 

loss of earnings and similar risks from piracy/K&R situations (but nothing standard in the 

public domain). 

P&I Cover 

16. Almost all the Somali incidents where the vessel was seized have ended up with a ransom 

being paid to secure release of ship, cargo and crew. From the owner’s viewpoint and even 

more strongly from cargo’s viewpoint the ransom amount is very much inflated by 

humanitarian concern for the crew, exploited by the negotiators acting for the pirates. Hence 

there is a feeling abroad – to put it no higher – that the Clubs ought to contribute to ransom 

                                                           
11

  Under current practice, cover will be suspended under the Hull War, Strikes (etc) endorsement within currently listed 

areas of perceived enhanced risk, unless notice is given and terms agreed for continuation of cover. 
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costs. So far as I am aware this hasn’t been the case (there may have been some Omnibus 

Rule payments behind the scenes). 

17. P&I coverage of course mainly relates to owners’ liabilities in respect of crew (and cargo) 

which may not be very relevant in piracy detention incidents, other perhaps than those cases, 

of which there have been some, where crew members are killed or commit suicide. Even 

where there is a liability or potential liability covered under Club Rules, there are at least two 

stumbling-blocks to any recourse against P&I cover (other than via the Omnibus Rule). First, all 

the International Group Clubs, I believe, have “other insurance” exclusions in their Rules. 

Second, the Sue and Labour Rule in many but not all I.G. Clubs is limited to expenses incurred 

“solely” to avert or minimise risks covered by the Club and/or to expenses incurred with the 

managers’ consent and approval. The Clubs can and do invoke the decisions in The Bosworth
12

 

and in Royal Boskalis v Mountain
13

, to argue that the enhanced cost is all for ship/cargo’s 

account and not for them. (It would be different if the crew were being held to ransom 

separately as Lowndes & Rudolf point out (13
th

 ed, A.69). 

Piracy and riot 

18. As explained, this is critical in determining which policy covers. There is only one case on the 

meaning of “riot” in a marine policy (The Andreas Lemos). Staughton J held that the word is to 

be given its strict criminal law meaning. During the Irish troubles, the House of Lords had twice 

held
14

 that the criminal law meaning was to be applied in an insurance context, and I don’t 

think it would have been open to Staughton J to give the word a “common sense” meaning
15

. 

It would be even harder now for any Court below Supreme Court level to do so for two 

reasons (1) Parliament in its wisdom has decreed that the statutory definition of riot, 

introduced by the Public Order Act 1986, is to be applied to Rules 8 and 10 in the Rules for 

Construction scheduled to the Marine Insurance Act 1906;
16

 and (2) the insurance textbooks 

                                                           
12

  [1962] 1 Lloyd’s Rep. 483. 

 
13

  [1997] LRLR 523. 

 
14

  London & Lancashire Fire Ins. Co. V. Bolands  [1924] AC 836; Boggan v Motor Union Ins Co (1923). 16 Ll.L Rep 64. 

 
15

  The U.S. District Court  declined to apply Bolands and opted for a common sense meaning in Pan Am v Aetna [1974] 1 

Lloyd’s 77 (an aircraft hi-jacking case). 

 
16

  Section 10(2) in the 1986 Act. The draftsman may have overlooked the fact that the Rules for Construction are only 

mandatory as regards the old-style form of policy. Rule 8 defines piracy as including “rioters who attack the ship from 

the shore.” Rule 10 specifies that the term arrests etc does not include a loss caused by riot or ordinary judicial process. 

This statutory provision in s.10(2) doesn’t compel courts to construe an insured or excepted peril of riot in the strict 

criminal law sense, but that is what the draftsman must have envisaged. Professor Bennett considers that s.10(2) 

places it beyond doubt that the criminal law test should be applied. 
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are unanimous in saying that the Criminal law test applies, citing The Andreas Lemos and 

Bolands as authority.
17

 

19. The essential requirements for a riot to be committed, under the 1986 Act, are simply that 12 

or more persons use or threaten violence for a common purpose, such as would cause a 

person of reasonable firmness present at the scene to fear for his personal safety. It is not 

necessary that any of those present should be persons of reasonable firmness. 

20. Before 1986, the requirements were similar except that 3 persons were sufficient to 

constitute a riot (hence the theft of cash at gunpoint from a bakery shop in Dublin was a riot in 

London & Lancashire v Bolands). The increase to 12 still means that many incidents which (in 

Staughton J’s immortal phrase) nobody but a Sloane Ranger would describe as a riot are to be 

classed as riot incidents
18

. It doesn’t take much imagination to see that any incident involving 

12 or more Somali pirates may qualify as a technical riot and hence be for war and strike risk 

underwriters’ account. 

21. Granting that the test is 12 or more or 11 or less, problems can still arise – indeed I think some 

of these have arisen. At what point in time must the headcount be satisfied? In the light of 

Andreas Lemos
19

 normally I would think the time when the vessel is first seized – the leopard 

surely could not change its spots simply because the initial boarding party is reinforced at a 

later point. Should the headcount only include the boarding party, or should one include 

personnel directing the pirates’ efforts from alongside or from their mother ship? (A question 

of fact and degree, I would think). What if the crew statements are inconsistent or uncertain 

as to numbers? (Then there may be a dust-up between the two sets of underwriters, but the 

burden of proof on the “riot” point will be on H&M underwriters). 

Time and cause of loss 

22. The problems on when the number 12 should apply are related to questions of time of loss 

and causation. 

                                                           
17

  Arnould, McGillivray, Bennett, Malcom Clarke and O’May all say the same (with varying degrees of enthusiasm). 

Judging by what the C.A. said in The Kleovoulos of Rhodes the meaning of “riot” should perhaps be regarded as settled 

(in that case, Arnould’s view that the scope of the customs regulation exclusion was settled by The Anita was treated as 

settling the matter). 

 
18

  Why Staughton J thought that a Sloane Ranger would have described the events in Andreas Lemos as a riot is a matter 

for speculation.  

 
19

   The riot in Andreas Lemos only took place when the gang was escaping as until then there was no show of force. 
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23. In these Somali incidents, I would regard it as axiomatic that there is no (total) loss of ship or 

cargo at the time of seizure. It is a classic “wait and see” ransom situation.
20

 But the Claimant 

(cargo owner) in The Bunge Melati Dua argued that there is an actual total loss at the moment 

of seizure alternatively that there was a CTL under Section 60(1) of the 1906 Act – this despite 

the fact that negotiations between the Shipowners and the pirates for the release of ship 

cargo and crew on payment of ransom were far advanced and bore fruit very soon after the 

writ  agreement was made. 

24. Since permission to appeal has been given in this case, there is a limit to what can usefully be 

said about it. My view is that the decision is absolutely right. As regards the ATL point, while it 

remains legal to pay a ransom to pirates it cannot possibly be the case that the cargo owner or 

shipowner is “irretrievably deprived.” There can be no irretrievable deprivation when it is just 

a question of paying money. Hi-jacking for ransom may be theft, but the property does not 

pass and Somali pirates have no desire whatever to keep it permanently. Even if it was illegal 

to pay a ransom (which presently it is not) I doubt whether there would be an ATL in 

circumstances where the shipowner could retrieve the property (and crew). Even if it was 

contrary to public policy to pay a ransom (which David Steel J held it is not) I cannot see why it 

should follow that the ship/cargo owners are irretrievably deprived of their property. They can 

defy public policy if they wish, and can recover the property by doing so. (Whether the ransom 

cost is recoverable from insurers or in GA is a different question altogether in my view.) 

25. The alternative CTL claim in Bunge Melati Dua was equally misconceived, in my view. There 

was no abandonment in the sense required by s.60(1),
21

 and an ATL did not appear 

unavoidable (the opposite was the case). 

26. There may be cases where different CTL arguments could be raised viz. where recovery of the 

property from the pirates’ hands is unlikely within a reasonable time
22

 and (possibly) where a 

CTL of cargo based on loss of voyage can be asserted.
23

 Since most of these piracy incidents 

                                                           
20

  Wait and see is the order of the day in a ransom case; see Kuwait Airways v Kuwait Insurance [1996] 1 Lloyd’s Rep. 664 

(Rix J). 

  
21

  Under s.60(1), abandonment means the abandonment of the ship of the ship or cargo to its fate (Steel  J followed and 

applied the reasoning in The Kastor Too and in Court Line v The King on this point). 

 
22

  The assured in Bunge Melati Dua took the view that clause 13 in the Cargo Clauses would exclude this category of CTL. I 

doubt this. But anyway the Somali piracy incidents have generally been resolved within what is likely to be regarded as 

the period needed for a CTL by detention. 

 
23

  If it is a piracy/riot case, the frustration clause in the Strikes Clauses would prevent reliance on loss of voyage for a CTL. 

Arguably, the CTL Clause is the (A) Clauses also excludes loss of voyage CTLs. 
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have been resolved within 2/3 months (apparently) I don’t foresee much likelihood of CTL 

claims in these cases. 

27. So, the general position (unless David Steel J is reversed) is : no immediate loss. But this may 

lead to further problems on causation, especially if the policy runs out when the property is 

still in the pirates’ hands. What if the negotiations fail, and the pirates then take revenge by 

destroying the property?
24

 Would it matter that the ransom was paid after the policy expired, 

hence to prevent a loss in a period when there is no ongoing insurance cover?
25

  What if the 

ship and cargo are damaged in an attempted rescue? What if anything can the shipowner do 

to avoid falling between two stools? I believe the general answer to these questions is that the 

eventual loss or risk of loss (for sue and labour) is to be attributed to the initial seizure as the 

proximate cause. This is a “death blow” or “grip of the peril” situation. 

Ransom, general average and public policy 

28. This is the last group of issues which I intend to cover. The typical piracy incident will not of 

course simply involve the payment of ransom. It will involve substantial expenditure on the 

negotiations and delivery of the spoils, and after release, the ship will usually have to go to a 

port of refuge. There may be hull damage, and/or damage to the cargo, items may have been 

stolen, and traumatised crew are likely to have to be replaced.
26

 

29. I won’t discuss post-release expenses, inclusion of which in G.A. doesn’t raise any special 

issues. 

30. It seems to have been argued on a regular basis that ransom expenses are not recoverable in 

general average, either on the alleged ground that this is a type of expense which falls outside 

the concept of G.A. and of the York-Antwerp Rules or on the alleged ground that ransom 

payments to pirates are contrary to public policy and/or illegal. I had a piracy case in autumn 

2008 for example where cargo’s German lawyers and adjusters initially argued that ransom is 

not a G.A. expense, but climbed down after consulting London Solicitors. 

31. It seems to me quite obvious that ransom is capable of being a G.A. expense (subject to 

considerations of public policy or illegality). Royal Boskalis v Mountain is direct authority for 

                                                           
24

  As happened in The Dawsons Field case. In that case and in Scott v Copenhagen [2003] Lloyd’s Rep. I.R. 623 destruction 

took place before expiry. 

 
25

  The sue and labour claim succeeded in ICS v British Traders [1984] 1 Lloyd’s Rep. 154. 

 
26

  Damage caused during the detention may fall outside G.A. according to Lowndes & Rudolf para A.67. 
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ransom being recoverable as a sue and labour expense (as David Steel J recognised in Bunge 

Melati Dua). There can be no good reason for a different rule in GA. The wording of Rule A in 

the York-Antwerp Rules is clearly wide enough.  I don’t know of any English adjusters taking 

the opposite view. Lowndes & Rudolf (Julian Cooke and Richard Cornah) states unequivocally 

that ransom to pirates can qualify as G.A. (subject to issues of public policy and illegality) – 

although the only authority cited is a case in 1S90 involving a sacrifice of cargo to pirates by 

way of ransom.
27

 

32. The argument that ransom payment to pirates is contrary to public policy was rejected by 

David Steel J in Bunge Melati Dua in three short paragraphs. His starting-point is that the 

doctrine should only be invoked in clear cases where the harm to the public is incontestable. I 

don’t believe that principle is open to debate. David Steel J then noted that payment of 

ransom is not illegal, though it has in the past been made illegal.
28

 Ransom payments may 

encourage repetition, but there is no alternative which wouldn’t put the crew (and other 

crews) in jeopardy. The balance of convenience is far from clear- cut. 

33. Permission to appeal has been given, which is perhaps just as well since until there is an 

appellate decision the public policy argument which is becoming an “old chestnut” will 

continue to be rolled out time and again both in answer to claims for G.A. contribution and/or 

security and in answer to the insurance claims by hull and/or cargo assureds. I agree entirely 

with David Steel J – but we shall see in due course what the C.A. thinks. 

34. There is a faint suggestion in Lowndes & Rudolf
29

 that there might be a distinction to be made 

(as regards public policy) between the payment of ransom and the subsequent payment of 

contribution in respect of the resulting general average. I can’t myself see that as a possibility, 

but I hesitate to disagree. I certainly agree with Lowndes & Rudolf’s statement that if the 

payment of ransom were illegal (as opposed merely to being against public policy) it could not 

be brought into G.A. The editors sensibly refer here to illegality “in the jurisdiction(s) of the 

parties to the adventure”, thereby avoiding having to say which law (or laws) ― I propose to 

follow suit. 

35. One of the points debated in Bunge Melati Dua was whether there can be a duty to sue and 

labour by negotiating to pay a ransom. David Steel J considered that this was irrelevant, both 
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  Lowndes & Rudolf para A.65. 

 
28

  The fact that the legislature has intervened to outlaw payments to terrorists and bribes to foreign officials, but not to 

outlaw payments to pirates might also have been mentioned. 

 
29

  Para A.68. 
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in the context of the claim before him for a total loss and (if I read him correctly) so far as any 

question of recovering the ransom expenses as sue and labour is concerned. I agree. The right 

and duty to sue and labour are usually correlative,
30

 but there can be situations where it is 

reasonable to incur a sue and labour expense but is not unreasonable to hold back from 

incurring the expense
31

. It can certainly be argued that an owner who refuses to negotiate 

with pirates or to meet their demands is not in breach of the s.78(4) duty. The point is 

probably academic; no reputable shipowner would just walk away leaving his crew in pirates’ 

hands. 

36. The undoubted fact that the risk to the crew inflates ransom figures does not affect the 

position between ship and cargo as regards contributions in G.A. It is firmly established that 

the various interests contribute on the usual basis of contributory values. The benefit is 

regarded as a benefit to the cargo-owner as much as the shipowner. That approach (reflected 

also now in the Salvage Convention) goes back to (and beyond) the decision of McNair J in The 

Bosworth ― where it was also held that the P&I Club did not have to contribute. Whether this 

apparent immunity of the Clubs can be sustained will be interesting to see. But so far as I am 

aware, there are no cases on the horizon which might resolve that question. 

37. If the Somali gangs were shown to have terrorist links, there would of course be a different 

ball game. This would no longer be piracy. Terrorist acts are covered as war risks, and the 

payment of ransom to terrorists will (at least usually) be irrecoverable from insurers and/or in 

general average from other parties to the insured adventure. For the sake of these crews still 

held as hostages in Somali, and for the future of maritime transport in the area, one can but 

hope that no terrorist connection exists, or will ever be shown to exist, and that legislation 

does not emerge (however well-intentioned) to change the current position. 

 

 

Essex Court Chambers        Jonathan Gilman QC 

24 Lincoln’s Inn Fields       12 March 2010 

London WC2A 3EG  

 

                                                           
30

  Kuwait Airways v Kuwait Insurance. 

 
31

  State of Netherlands v Youell [1998] 1 Lloyd’s Rep. 238. 


